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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

JEFFREY ERNEST JOSH, Case No. 6:16-cv-1798-SlI
Plaintiff, OPINION AND ORDER
V.

NANCY A. BERRYHILL ,
Commissioner of Social Security,

Defendant.

Kathryn Tassinari and Drew Johnsorgev L. JoHNSON P.C., 1700 Valley River Drive,
Eugene, OR 97401. Of Attaeys for Plaintiff.

Billy J. Williams, United States Attorneynd Janice E. Hebert, Assistant United States
Attorney, WINITED STATESATTORNEY' S OFFICE, 1000 S.W. Third Avenue, Suite 600, Portland,
OR 97204; Jordan D. Goddard, Speéissistant United States AttorneyrCE OFGENERAL
COUNSEL, Social Security Administration, 701 FifAvenue, Suite 2900 M/S 221A, Seattle, WA
98104. Of Attorneys for Defendant.
Michael H. Simon, District Judge.

Jeffrey Ernest Josh (“Plaintiff”) seeks jadil review of the fhal decision of the

Commissioner of the Sociak8urity Administration (“Comnssioner”) denying his application

for disability insurance benefifsDIB”) under Title Il and supplemntal security income (“SSI”)
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under Title XVI of the Social Security Adtor the reasons discussed below, the Court
REVERSES the Commissioner’s decision and FPENDS for an immediate award of benefits.

STANDARD OF REVIEW

The district court must affin the Commissioner’s decisioniifis based on the proper
legal standards and the findings are suppdijesubstantial evidence. 42 U.S.C. § 405¢gE
also Hammock v. BowegB879 F.2d 498, 501 (9th Cir. 1989). “Substantial evidence” means
“more than a mere scintilla but less than a preponderaBcay”v. Comm’r of Soc. Sec.

Admin, 554 F.3d 1219, 1222 (9th Cir. 2009) (quotAwgdrews v. ShalaJ&3 F.3d 1035, 1039
(9th Cir. 1995)). It means “such relevant evidence as a reasonable mind might accept as adequate
to support a conclusionld. (quotingAndrews 53 F.3d at 1039).

When the evidence is susceptible to miban one rational interpretation, the
Commissioner’s conckion must be uphel@®urch v. Barnhart400 F.3d 676, 679 (9th
Cir. 2005). Variable interpretations of the@snce are insignificant if the Commissioner’s
interpretation is a rational reiad of the record, and this Cdumay not substitute its judgment
for that of the Commissionebee Batson v. Comm’r of Soc. Sec. AdrBB0 F.3d 1190, 1193,
1196 (9th Cir. 2004). “[A] reviewing court musbrsider the entire record as a whole and may
not affirm simply by isolating a ggific quantum oSupporting evidenceOrn v. Astrue495
F.3d 625, 630 (9th Cir. 2007) (quotiRpbbins v. Soc. Sec. Admi66 F.3d 880, 882 (9th
Cir. 2006) (quotation marks omitted)). A revieny court, however, may not affirm the
Commissioner on a ground upon which the Commissioner did notdelgee also Bray554

F.3d at 1226.

PAGE 2 — OPINION AND ORDER



BACKGROUND
A. Plaintiff's Application

Plaintiff applied for DIB and SSI on Apr80, 2015. Administrativ®ecord (“AR”) 10,
178, 185. Both applications allege disability megng July 13, 2010, due to a learning disability,
depression, suicidal thoughtsidalack of concentration. AR 221. Plaintiff was born in 1962 and
was 47 years old at the date of alleged onsbisoflisability. AR 178Plaintiff attended high
school until the twelfth grade, bbe did not graduate. AR 34-3&lthough he received special
education assistance in school, Piffistgrades were so poor thhé had earned only half of the
required number of credits to earn a diph. AR 34-35, 308. From approximately 1995
until 2009, Plaintiff worked as a screen pein AR 36, 295. Plaintiff admitted a past
methamphetamine habit that began in 2086 ended approximately April 1, 2015. AR 12, 330.
At the time of his application, Plaintiff lad in a trailer withhis father. AR 243.

The Commissioner initially deed Plaintiff's claims orDctober 29, 2015, and again on
reconsideration on November 19, 2015. AR 114, 128, Plaintiff requested a hearing before
an Administrative Law Judge (“ALJ"), whitwas held on April 5, 2016. AR 28, 134. At the
hearing, the ALJ heard testimony from Pldiraind vocational expert (“VE”) Mark Mann.

AR 29. The ALJ issued a decision on June 6, 2016, finding Plaintiff not disabled. AR 10-22.

Plaintiff petitioned the Appeals Councilrfeeview. AR 5. The Appeals Council denied
his petition on July 11, 2016, at igh date the ALJ’s decisiorelbame the final decision of the
Commissioner. AR 1. Plaintiff thesought review in this Court.

B. The Sequential Analysis

A claimant is disabled if her she is unable to “engageany substantial gainful activity
by reason of any medically determinable physicahental impairment which . . . has lasted or
can be expected to last for a continuousogkeof not less than 1&onths[.]” 42 U.S.C.
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8 423(d)(1)(A). “Social SecuritiRegulations set out a fiveep sequential process for
determining whether an applicant is disabletihiw the meaning of the Social Security Act.”
Keyser v. Comm’r Soc. Sec. Adm@48 F.3d 721, 724 (9th Cir. 201%ge als®0 C.F.R.

88 404.1520 (DIB), 416.920 (SSBpwen v. Yuckerd82 U.S. 137, 140 (1987). Each step is
potentially dispositive. 20 C.F.R. 88 404.15204), 416.920(a)(4). Theve-step sequential
process asks the following series of questions:

1. Is the claimant performing “substal gainful activity?” 20 C.F.R.
88 404.1520(a)(4)(i), 416.92Q(4)(i). This activityis work involving
significant mental or physit¢ duties done or intended to be done for pay
or profit. 20 C.F.R. 88 404.1510, 416.910thé claimant is performing
such work, she is not disabled within the meaning of the Act. 20 C.F.R.
88 404.1520(a)(4)(i), 416.920(a)(8. If the claimant is not performing
substantial gainful activity, the alysis proceeds to step two.

2. Is the claimant’s impairmeftgevere” under the Commissioner’'s
regulations? 20 C.F.R. 88 404.15204a(ii), 416.920(a)(4)(ii). An
impairment or combination of impanents is “severe” if it significantly
limits the claimant’s physical or mentability to do basic work activities.
20 C.F.R. 88 404.1521(a), 416.921(a). Unless expected to result in death,
this impairment must have lasteduo® expected to last for a continuous
period of at least 12 months. 20 C.F.R. 88 404.1509, 416.9009. If the
claimant does not have a severe impant, the analysis ends. 20 C.F.R.
88 404.1520(a)(4)(ii), 416.920(4)(ii). If the clamant has a severe
impairment, the analysis proceeds to step three.

3. Does the claimant’s severe impairméneet or equal” one or more of the
impairments listed in 20 C.F.R. Pdf4, Subpart P, Appendix 17 If so,
then the claimant is disadd. 20 C.F.R. 88 404.1520(a)(4)(iii),
416.920(a)(4)(iii). If the impairment does not meet or equal one or more of
the listed impairments, the analys@tinues. At that point, the ALJ must
evaluate medical and other relevamidence to assess and determine the
claimant’s “residual functional capacity” (“RFC”). This is an assessment
of work-related activities that theatinant may still perform on a regular
and continuing basis, despite any limitations imposed by his or her
impairments. 20 C.F.R. §94.1520(e), 404.1545(b)-(c), 416.920(e),
416.945(b)-(c). After the ALJ determint®e claimant’s RFC, the analysis
proceeds to step four.

PAGE 4 — OPINION AND ORDER



4. Can the claimant perform his or her “past relevant work” with this RFC
assessment? If so, then the claimant is not disabled. 20 C.F.R.
88 404.1520(a)(4)(iv), 416.920(a)(4)(iVh the claimant cannot perform
his or her past relevant work etlanalysis proceeds to step five.

5. Considering the claimant’s RFC and age, education, and work experience,
is the claimant able to make an adjuent to other work that exists in
significant numbers in the national ecomg If so, then the claimant is
not disabled. 20 C.F.R. 88 404.1520(a)(4)(v), 416.920(a)(4)(v),
404.1560(c), 416.960(c). If the claimanhoat perform such work, he or
she is disabledd.

See also Bustamante v. Massan262 F.3d 949, 954 (9th Cir. 2001).

The claimant bears the burden of proof at steps one throughdoar 953;see also
Tackett v. Apfell80 F.3d 1094, 1098 (9th Cir. 1999)ckert 482 U.S. at 140-41. The
Commissioner bears the burdefproof at step fiveTackett 180 F.3d at 1100. At step five, the
Commissioner must show that the claimant caffopm other work that exists in significant
numbers in the national economy, “taking into ¢desation the claimant’eesidual functional
capacity, age, education, and work experienice;’see als®0 C.F.R. 88 404.1566, 416.966
(describing “work which exists in the nationabeomy”). If the Commissioner fails to meet this
burden, the claimant is disabled. 20 C.BR404.1520(a)(4)(v), 416.920(4)(v). If, however,
the Commissioner proves that the claimant is &bjeerform other work existing in significant
numbers in the national economye ttlaimant is not disableBustamante262 F.3d at 953-54;
Tacketf 180 F.3d at 1099.

C. The ALJ's Decision

At step one, the ALJ determined that Pldiiftad not engaged in substantial gainful
activity since July 13, 2010, the alleged onsé¢ dAR 12. At step two, the ALJ found that
Plaintiff had the following severe impairmentfb]orderline intellectial functioning; social

anxiety disorder; persistent depressiv@dier; [and] amphetamine use disorder until
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early 2015, probably 04/01/15, now in remissidd."The ALJ found that Plaintiff's
hypothyroidism, hypertension, and dyslipidemia affected Plaintiff only minimally and thus were
nonsevere. AR 13. The ALJ also concluded thate was a lack afbjective evidence to
substantiate the existence of mild intellectual functioning and post-traumatic stress disorder
("“PTSD”) as medically determinable impairmeA& 14. At step three, the ALJ determined that
Plaintiff did not have an impairment or coméation of impairments that met or medically
equaled one of the listed impairmentsha regulations, “inclding those found under 12.02,
12.04, 12.05, 12.06, and 12.09.” AR 14-16.

The ALJ next assessed Plaifsi RFC and found that Platiff could perform a full range
of work at all exertional levels as defined20 C.F.R. § 416.967, with certain limitations.
AR 16. Specifically, the ALJ found that Plaintiff ()unable to interaatith the public as a job
task, but may engage in superficial contabeowise; (2) should pesfm predictable work
routines and low-stress work; (3) is unabl@éoform persuasive communication tasks or tasks
requiring teamwork; and (4) is unaliteperform fast-paced production wotd. In formulating
the RFC, the ALJ found that Plaintiff's testimy regarding the inteitg, persistence, and
limiting effects of his symptoms were not entirebynsistent with the evidence in the record.
AR 18. The ALJ gave “substantial weight” teetbpinions of the State agency psychologists.
AR 19. The ALJ also considered Plaintiff's IQoses from a Wechslekdult Intelligence Scale-
IV (“WAIS-IV") battery of tests performetby Dr. Belcher. AR 18, 355. The ALJ also gave
“significant weight” toa Third Party Function Report comfad by Plaintiff’s friend, Victoria
Glen. AR 18. The ALJ gave little weight #oletter from Asa Casbn, Plaintiff's treating

counselor because Carlson’s statements Vi®ed on a diagnosis of PTSD, which is not
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established as a medically determinable immpant (MDI) in the record by an acceptable
medical source.” AR 19.

At step four, the ALJ determined that Pléinvas unable to perfon his past relevant
work. AR 20. That finding was based on testnypdy the VE, who opined that a person with the
same age, education, work experience, and RF@Gtions as the Plaintifivould not be able to
perform work as a screen printéd. Finally, at step five, the ALJ relied on the VE’s testimony
to conclude that Plaintiff codlperform jobs that exist ingificant number the national
economyto wit as a battery stacker, lumber sortarg cleaner of transportation vehicles.

AR 21. Thus, the ALJ found that Plaintiff is not disablield.

DISCUSSION

Plaintiff argues that the ALJ eddy (A) finding that Plaintf did not meet the criteria of
Listing 12.05C for intellectual disability; (B) pporting to give significahweight to the lay
witness but only crediting a paoti of her testimony; (C) rejéng the statements by treating
counselor, Asa Carlson; (D) failing to give clead convincing reasons for partially crediting
Plaintiff's testimony; and (E) failing to meetelburden of proof for finding that Plaintiff can
perform other work in the national economy. BecathseCourt agrees with Plaintiff that the
ALJ erred in failing to find Plaintiff disablednder Listing 12.05C, the Court remands for
immediate payment of benefits on Plaintiffiist allegation of error and does not reach
Plaintiff's remaining allegations.

A. Listing 12.05C

Plaintiff argues that the ALJ erred in failingfind that Plaintiff was disabled because he

meets Listing 12.05€See20 C.F.R. Pt. 404, Subpt. P, App’x 1 § 12.05C. Listing 12.05C refers

! The parties agree that although Listil2.05 was updated effective January 17, 2017,
the Court should apply the rule that was ireeffat the time the administrative decision became
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to intellectual disabilities. Ltsng 12.05C requires a claimantdemonstrate “(1) subaverage
intellectual functioning with deficits in adaptivenctioning initially maniested before age 22;
(2) an 1Q score of 60 to 70; and (3) a physicabtbier mental impairment causing an additional
and significant work-related limitationRennedy v. Colvin738 F.3d 1172, 1176 (9th Cir. 2013).
The latter two prongs are specifiriteria delineated in paragraph C of Listing 12.05, and the first
prong derives from the listing’stioductory paragraph. Althoughehntroductory paragraph is a
diagnostic description for intel€tual disability, it functionas a substantive requirement.
McGrew v. Colvin2015 WL 1393291, at *5 (D. Or. Meh 25, 2015) (citing Listing 12.00(A);
Kennedy 738 F.3d at 1176).
The ALJ found that Plairftidid not meet Listing 12.05@r the following reasons:

[Plaintiff] does not have a valid verbal, performance, or full scale

IQ of 60 through 70 and a physical or other mental impairment

imposing an additional and sigroéint work-related limitation of

function. Although [Plaintiff] did have a full scale IQ of 72, he did

not have another significant work-related limitation that affected

his functioning. The claimant was affected by his

methamphetamine use, however, as of April 1, 2015, the claimant
was in full remission from this impairment.

AR 16. Elsewhere in the decision, the ALJ discusses Plaintiff' sti@degpnctioning, although
not specifically relating to Isting 12.05. It is unclear whedr the ALJ intended to assess
Plaintiff as not meeting the criten of deficits of in adaptivéunctioning. Even if the ALJ did
intend to so opine, as discussed belthat finding would be in error.

Plaintiff first argues that the ALJ erred by fagito consider Plaintiff's verbal 1Q score
of 63. Listing 12.05C requires a “valid verbalrfoemance, or full scale IQ of 60 through 70.”

20 C.F.R. Pt. 404, Subpt. P, App’x 1 § 12.05C. Wtvemor more conflicting IQ scores are

final. SeeRevised Medical Criteria for EvaluagjrMental Disorders, 81 Fed. Reg. 66138 n.1
(Sep. 26, 2016) (“We expect that Federal cowitisreview our final decisions using the rules
that were in effect at the tenwe issued the decisions.”).
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given, the Court takes the lowest score foippses of Listing 12.05. 20 C.F.R. Part 404, Subpt.
P, App’x 1 8 12.00(D)(6)(c)see also Orosco v. Colyia016 WL 1584151 at *4 (D. Or. April
18, 2016) (“When verbal and full scale 1Q scordfedithe lowest of the two scores must be
used.”);Gomez v. Astryé95 F.Supp.2d 1049, 1053 (C.D. Cal. 2010) (same). Here, Plaintiff
completed the WAIS-IV battery of 1Q testgjministered by Dr. Belcher, on October 12, 2015.
AR 355. Plaintiff earned a 63 for Verbal Comprehension (“VEE) 86 for Perceptual
Reasoning (“PRI”), and a full scale IQ of 72. AR9. Dr. Belcher determined that Plaintiff's
scores were accurate, and neither the ALJ reCiimmissioner disputdiseir validity. AR 358.
Therefore, Plaintiff's lowest relevant 1Q seas 63, satisfying this requirement of the listing.
The ALJ erred in finding that Plaintiff digdot have the requisite IQ score to meet

Listing 12.05C.

Plaintiff next argues that the ALJ erred byeatenining that Plaintiff does not meet the
requirement that a claimant have a physicaltber mental impairment causing significant
work-related limitation. The Commigsier concedes this error.

The Commissioner argues that the abovergmice harmless because the ALJ rejected
Listing 12.05C on the independagrbunds that Plaintifflid not have the required deficits in
adaptive functioning to satisfy the requirementthe introductory paragraph. The introductory
paragraph requires that a clamh@emonstrate “significantlyubaverage general intellectual
functioning with deficits in aaptive functioning initially mariested during te developmental

period; i.e., the evidence demonstrates or suppadst of the impairment before age 22.” The

2VCl and PRI are synonymous with verb@l and performanck, respectively. The
latter terms were used in the prior versof the WAIS, the WAISII. The updated WAIS-IV
has replaced these terms wiitle terms VCI and PRECarson v. Colvin, 2016 WL 2660202 at
*7 (D. Or. May 10, 2016) (citing Fathree v. Colvin2015 WL 1201669 &t10 (E.D. Cal. March
16, 2015); Plank v. Colvin, No. 12-4144, 2013 WL 6388486 (E.D. Pa. Dec. 6, 2013)).
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Social Security Regulations (“Regulations”¥ide adaptive functioning in the following way:
“Adaptive functioning refers to how you learn amke conceptual, sociand practical skills in
dealing with common life demands. It is yoypital functioning at home and in the community,
alone or among others. ” 20 C.F.R. Pt. 404, SuPpApp’'x 1 § 12.00(H)(3)(a) (effective May
24, 2016 to September 28, 2016). As noted aboeeALld was less than clear in discussing
Plaintiff's deficits in adaptivéunctioning. Regardless, any fimgj that Plaintiff does not have
the requisite deficits in adapévunctioning would be erroneous.

The Ninth Circuit has not addressed whethe introductory pagraph requires only
demonstrated deficits in adaptive functionbgfore age 22or whether it dditionally requires a
claimant to demonstratirrentdeficits. Some district courtsithin the Ninth Circuit have
determined that evidence of deficits before age 22 can be dispdSémee.g. Pedro v. Astrue
849 F.Supp.2d 1006 (D. Or. 201Anthony v. Colvin2014 WL 3792780, at *4 (C.D. Cal. July
31, 2014)Huber v. Astrug2010 WL 4684021, &4 (D. Ariz. Nov. 12, 2010). Other circuit
courts have placed a greater emphasis on current defiegse.g. Randall v. Astru#/0 F.3d
651, 662 (5th Cir. 2009)ohnson v. Barnhar890 F.3d 1067, 1071 (8th Cir. 2004). The
undersigned district judge prewsly has interpreted Listin@05’s introductory paragraph as
requiring bothMcGrew 2015 WL 1393291, &i6. Therefore, Plaintiff must demonstrate that
he currently has deficits in adaptive functioning and must demonstrate that those deficits
manifested prior to age 22.

Evidence demonstrating deficits in atlap functioning may be circumstantidbnes v.
Colvin, 149 F.Supp.3d 1251, 1260 (D. Or. 2016). Relevantristantial evidence of deficits in
early life includes difficulties witmeading and writing, attendanogspecial edcation classes,

and dropping out of schodd.; Pedro v. Astrug849 F.Supp.2d 1006, 1011-12 (D. Or. 2011);
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Campbell v. Astrue2011 WL 444783, at *17 (E.D. Cal. Feb. 8, 20Pgyne v. Astrue2010

WL 654319, at *11 (D. Ariz. Feb. 23, 2010). Hettee record shows that Plaintiff received
special education and did not graduate froghtichool. AR 308. As redtted in Plaintiff's
academic transcript, at the end of his twelfthetyr year, Plaintiff had completed only 110 of the
required 220 credits and had ade-point average of 1.06. AR 3@&. Belcher determined that
Plaintiff has a full scale I1Q of 72, which placemHat the 3rd percentile and in the borderline
range of general intellectuinctioning when compared to persons his age.” AR 359. The
weight of the evidence shows Plaintiff had dieéi in adaptive funatining prior to age 22.

The Commissioner primarily argsi¢hat Plaintiff currently des not have deficits in
adaptive functioning.The ALJ’s findings and the evidea relied upon therein sufficiently
demonstrates that Plaintiff has current deficitadaptive functioning. lformulating Plaintiff's
RFC, the ALJ determined that Plaintiff is unalbd perform persuasivammunication tasks or
tasks requiring teamwork, work that involves int#i@n with the public as job task, and fast-
paced production work. AR 16. In making this detimation, the ALJ gave substantial weight to
the opinion of State agency ps&ytogist Dr. Arthur Lewy. AR 19Dr. Lewy reviewed Plaintiff’s
record and completed a Mental Residuahétional Capacity Assessment (“MRFC3ee

generallyAR 107-09. Dr. Lewy determined thatiitiff had limitations in the areas of

% The Commissioner relies @ktkins v. Virginia 536 U.S. 304 (2002), for the proposition
that deficits in adaptive functioning under liggi12.05C require significahimitations in at least
two areas, including communications, self-care, hbweg, social or interpersonal skills, use of
community resources, self-diremti, functional academic skills, wiqrleisure, health, and safety.
Atkins however, did not address adaptive functioninthencontext of sociadecurity, but rather
in the context of an Eighth Amendment challetmexecutions of “mentally retarded” criminals.
Id. at 304. As discussed below, Listing 12.05C doesempiire “significant’deficits in adaptive
functioning, but merely the existence of @é8. Even if the Gurt were to accept the
Commissioner’s argument that defscare required in two or mooé the categories enumerated
in Atkins Plaintiff's current adaptiveuhctioning demonstrates deficitsat least two of those
categories.
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understanding and memory, concentration amgigtence, social taraction, and adaptiofd.
Specifically, Dr. Lewy believed #t Plaintiff was moderatelymited in his ability to (1)
understand, remember, and carry @etiailed instructions, (2) intect appropriately with the
public, (3) accept instrtions and respond appropriately taticism from supevisors, (4) get
along with coworkers or peers without distragtthem or exhibiting behavioral extremes, (5)
respond appropriately to changes in the wotkreg (6) be aware of normal hazards and take
appropriate precautions, and (7) set realistidsgoamake plans independently of othéds.The
ALJ’s decision, however, only acknowledged Dewy’s opinion that Plaintiff “would have
moderate limitations in carryingut detailed instructions amal getting along with coworkers
and peers without distracting them or exhibiting behavioral extremestdiet that otherwise
Plaintiff would have no ¢ter significant limitations. AR 19. Thisnding is not consistent with
Dr. Lewy’s opinion or other evidence in the record.

State agency psychologist Ben Kessler also reviewedehecord and completed an
MRFC.See generallAR 71-73? Like Dr. Lewy, Dr. Kesslebelieved that Plaintiff had
limitations in regard to undeending and memory, sustaineshcentration and persistence,
social interaction, and adaption. AR 71-73. Dr. Kexsepined that Plaintiff is unable to “attend
for extended periods,” and that he “will occasibneespond inappropriately to changes at work
and requires supported transitionisl” Dr. Kessler also opinedahPlaintiff had moderate
limitations in his ability to (1) understandymember, and carry odetailed instructions,

(2) maintain attention and concentration for exeehderiods, (3) interact appropriately with the

* Although the ALJ did not specifically fierence Dr. Kessler'spinion, the ALJ's
decision purported to give substahtigeight to the “State agen@sychologists AR 19
(emphasis added). From this statement, thertGconcludes that thilJ gave both doctors’
opinions substantial weight.
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general public, (4) respond apprigpely to changes in the wosdetting, and (5) set realistic
goals or make plans independently of othkts.

Lastly, the ALJ gave significanteight to the testimony PIdiff’s friend, Victoria Glen.
AR 17-18. The ALJ accepted Glen’'s statement Bhaintiff “was confused, had a short attention
span, and was uncomfortable in closed spacestiorgroups of people and when he had to meet
new people.” AR 17. Glen reported that Plaintis limited in his “ability to talk, remember,
concentrate, understand, follow instiioas, and get along with othersd. These statements, as
accepted by the ALJ, are consistent with ¢ipinions of Dr. Lewy and Dr. Kessléd. Glen also
noted, however, that Plaintiff wore the sam&tloeés every day, needed special reminders to
brush his teeth and take his neation, needed help and encouragement to perform simple tasks
like cleaning because he sometimes forgets wineteeps cleaning supplies, is terrified of
being alone, and needs anothearspa with him at all times wheme leaves the trailer park.

AR 253-54, 258. Glen further reported that bhd to help him obtain services such as
psychological, dental, and mental treatment.25R. All of this record edence, in addition to
Plaintiff's earlier academic records, demongtr&tlaintiff's significant limitations in multiple
areas, including communicatiorsglf-care, home living, sociahd interpersonal skills, use of
community resources, self-diremti, and functional academic skills.

The Commissioner’s sole argument for why Rti#fi does not have deficits in adaptive
functioning is Plaintiff's workhistory. The Commissioner relies arsection of the Regulations
clarifying how the Agency considers work histan the context of updated Listing 12.05B(2).
That listing requires “significantdeficits in adaptive functioningee20 C.F.R. Pt. 404, Subpt.
P, App’x 1 8 12.05B(2) (effective January 17, 201i)contrast, themplicable Listing 12.05C

does not specify a severity requirement faa@ive functioning deficits. Accordingly, the
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Commissioner’s reliance on this section of Regulations is inapposite because updated Listing
12.05B(2) sets a more exacting legal standaad the applicable Lisng 12.05C. Moreover, as
this Court previously has stated, “the introttuy paragraph of Lisig 12.05 requires evidence
that deficits in adaptive functionirexist not evidence that a claimant has no adaptive
functioning skills.”"McGrew 2015 WL 1393291, at *7 (emphasis addeég also Conley v.
Colvin, 2017 WL 1370707, at *4 (D. Or. April 6, 201(Blaintiff's prior work history did not
“‘compel a finding that a claimant laskleficits in adaptive functioning.”Blacktongue v.
Berryhill, 229 F.Supp.3d 1216, 1224 (W.D. Wa. Jan. 25, 2(vidlence of Plaintiff's prior
work history did not “undermine the evidenceaofaptive deficits prioto age 22, nor does it
establish that [Plaintiff] has no curtesteficits in adaptive functioning.”}Watkins v. Comm’r of
Soc. Sec. Admin2017 WL 1191093, at *4 (D. Ariz. MaB1, 2017). Here, Plaintiff's work
history as a screen printer dogot negate the presenceadfptive functioning deficits.
Plaintiff's deficits are demonstted in the ALJ's RFC determima and the evidence relied on
therein. Plaintiff meets Listg 12.05C. The Court finds that the ALJ erred by not finding
Plaintiff disabledat step three.

B. Remand

The Court has discretion under 42 U.S.@08(g) to decide “whether to remand for
further proceedings or f@an award of benefitsHolohan v. Massanar246 F.3d 1195, 1210
(9th Cir. 2001) (citation omitted). Although a court generally should remand for further
proceedings, the Court has discretion to remand for immediate payment of benefits if further
proceedings would serve no useful purpose, or wihemecord has been fully developed and the
evidence is insufficient taupport the Commissioner’s decisidrreichler v. Comm’r of Soc.

Sec. Admin.775 F.3d 1090, 1099-1100 (9th Cir. 2014).
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Because the record is clear that Pl#imieets Listing 12.05C, there is no utility in
further proceedings. Accordingly, the Counteeses the Commissioner’s decision and remands
for an immediate aard of benefits.

CONCLUSION
The Commissioner’s decisidhat Mr. Josh is not dabled is REVERSED and
REMANDED for an immediate award of benefits.
IT IS SO ORDERED.
DATED this 29th day of September, 2017.
&/ Michael H. Simon

Michael H. Simon
UnitedState<District Judge
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