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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

EUGENE DIVISION

CURTIS E,!
Plaintiff, CaseNo. 6:19-cv-01322YY
V. OPINION AND ORDER
ANDREW SAUL, Acting
Commissioner of Social Security
Defendant.

YOU, MagistrateJudge:

Plaintiff Curtis F.brings this action for judicial review of tliecision by the
Commissioner of Social Security (“Commissioner”) denying his application foblitga
Insurance Beefits (“DIB”) under Title Il of the Social Security Act (“the Act”)Yhis court has
jurisdiction unde#®?2 U.S.C. 88 405(g) and 1383(cjhe Commissioner’s finedecision is
reversed and remanded forther proceedingfor the reasons discussed below.

l. Background
Born in 1962, faintiff was 56 when he applied fBiB. Tr. 32, 129 He has past work

experience as a stock clerk, a fbathe held for 32 years. Tr. 78, 80.

1In the interest of privacy, this opinion usady the first name and the initial of the last name of
the nongovernmental parties in this case.

2“Tr.” refers to the Transcript of the Social Security Administrative Rede@¥, 12, provided
by the Commissioner.
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Plaintiff's claim for DIB wasdenied initially and upon reconsideratiofir. 86, 96-101.

He requestedreadministrative hearingvhich was held on October 24, 20b&fore an
administrative law judge (ALJ)Tr. 64-85. In a written decision dat&tbvember 7, 2018he
ALJ denied paintiff's claim for benefits.Tr. 29-40. The Appeals Council denielaiptiff's
subsequent petition for review, rendering the ALJ’s decision éindlsubject to reviewTr. 1-7.
Il. Standard of Review

“The Commissioner’slecision must be affirmed . if supported by substantial evidence,
and if the Commissioner applied the correct legal standaBson v. Commr. of Soc. Sec.
Administration, 359 F.3d 1190, 1193 (9th Cir. 20043ubstantial evidence is ‘more than a mere
scintilla but less than a preponderance; it is such relevant evidence as a reasuhivight
accept as adequate to support a conclusiddill v. Astrue, 698 F.3d 1153, 1159 (9th Cir. 2012)
(quotingSandgathe v. Chater, 108 F.3d 978, 980 (9th Cir. 1997)).

“[T]he Commissiones’ decisiorcannot be affirmed simply by isolating a specific
guantum of supporting evidenceTackett v. Apfel, 180 F.3d 1094, 1098 (9th Cir. 1998it&tion
and quotation maskomitted). “Rather a court mustonsider the record aswhole, weighing
both evidence that supports and evidence that detracts from the Sécoatacjusion.” Id.
(citationand quotation markmitted). However, the court “may not reweigh the evidence,
substitute ifs] own judgment for the Secretasyor give vent to feelings of compassion.”
Winansv. Bowen, 853 F.2d 643, 644-45 (9th Cir. 1987). “If the evidence can support either
outcome, the court may not subs#titls judgment for that of the ALJ.Tackett, 180 F.3d at

1098 (quotingMatney v. Sullivan, 981 F.2d 1016, 1018 (9th Cir. 1992)).
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[I. Five-Step Analysis

The Social Security Administratiarsesa five-step sequentialnalysisto determine
whether a claimant is disable8ee 20 C.F.R. § 404.920(a)(4) (2012). The burden of proof rests
upon the claimant at steps one through four, and with the Commissioner at stég.five.
Bustamante v. Massanari, 262 F.3d 949, 953-54 (9th Cir. 20@qg&iXing Tackett, 180 F.3cht
1098). At step five, the Commissioner must demonstrate that the claimant is capableraf mak
an adjustment to other work after considering the claimant’s residual fusdatepacity
(“RFC"), age, education, and work experience. 20 C.F.R. § 404.920(a)(¥)ilv.
Commissioner fails to meet this burden, then the claimant is disdlledf, however, the
Commissioner proves that the claimant can perform other work existing in significabers
in the national economy, the claimant is not disabled.see also Bustamante, 262 F.3d at 953—
54.

At stepone, the ALJ foundlgintiff had not performed substantial gainful activity since
his alleged onset date of September 1, 20T6.34. At step two, the ALJ foundantiff had the
severe impairmentsf hypertension, history of essential tremors, history of peripheral
neuropathy, history of restless leg syndrome, psoriasis, and alcohol abuse. Tr. 34.

At step three, the ALJ foundaintiff did not have an impairment or combination of
impairments that met or equaled any listing0 C.F.R. Part 404, Subpart P, AppendixTt.

34. The ALJ thenconsidered and rejectashymedical evidencef substantial limitationand

concluded thaplaintiff was not disabledTr. 34-37.
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IV.  TheALJ's Misapplication of 20 C.F.R. § 404.935

At the October 24, 201i8earing, plaintifis counselhsked the ALJ to leave the record
open so he could subnmitedicalrecordsfrom Dr. Michael Balm, a neuralgistwhom plaintiff
had seeljust two days earlier, on October 22, 2018. Tr.B8/hen the ALJ asked glaintiff had
provided five days’ notice pursuant to 20 C.F.R. § 404.pBintiff’s counselrgued there was
“good cause’because the records did not exist five days before the headinghe ALJ
responded “the question is when did we know of the appointment,” Tr. 84, and ultimately
declined to consider the recordSee Tr. 32-37.

20 C.F.R. 8 404.935(a) requires that “[e]ach party . . . must irftberagencyhbout or
submit any written evidence, as required in § 404.1512, no later than 5 business daythéefor
date of the scheduled hearing” or the “administrative law judge may decline tderamsobtain
the evigtnce.” Certain circumstances excuse this requirement, including:

(3) Some other unusual, unexpected, or unavoidable circumstance beyond your

control prevented you from informing us aboutsubmitting the evidence earlier.

Examples include, but are natiited to:

(i) You were seriously ill, and your iliness prevented you from contacting us in

person, in writing, or through a friend, relative, or other person;

(i) There was a death or serious illness in your immediate family;

(i) Important records werdestroyed or damaged by fire or other accidental

cause; or

(iv) You actively and diligently sought evidence from a source and the evidence

was not received or was received less than 5 business days prior to the hearing.
20 C.F.R. § 404.935(b)(3).

The @mmentaryfor 20 C.F.R.8 404.935 fecognize[s] that there will be circumstances
in which claimants cannot produce evidence at least 5 business days beforeitige’ h@ai-ed.
Reg. 90987-01, at 90990.h@ exceptions to the fivday requirement are designed‘ensure

fairness when a claimant or hislarrepresentative actively and diligently seeks evidence but is

unable to obtain it.”ld. Thus, when the claimant “shows that he or she made a good faith effort
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to timely requesbbtain, and submévidence, . . . we expect that our adjudicators would find
that this standard is meétld. Additionally, the “ruleis not intended to prevent a claimant from
submitting evidence related to ongoing treatmétdther, we expect thavidence of ongoing
treatment, which was unavailable at least 5 businesslitfgse the hearing, would qualify
under the exception in 20 CFR 404.935(b}(3d. at 90990-91.

As plaintiff arguedo the ALJ, written evidenceof his treatment with Dr. Balm was
unavailable fve business days before the hearing because plaintiff had ratd/bis
appointment wittDr. Balm. The ALJocused the inquiry on when plaintiff knew tbie
appointment. However, 20 C.F.R. 8§ 404.935(a) requires a claimant to “inform us about . . .
written evidence . . . no later than 5 business days before the date of the scheduled hearing.”
(Emphasis added}ere, o written evidencei.e., medical recordsy Dr. Balm existedfive
days before thbearing Themerefact that plaintiff had an appointmenith Dr. Balmwasnot
“written evidence’any more thaihe mere dct ofan appointmenin and of itself anavithout
any accompanyingeards, would beevidencehat “relates to whether or not [plaintiff was]
disabled.” See 20 C.F.R. 404.1512(a).

Moreover, paintiff “actively and diligently sought” to produtkese medical records
more than five days before the hearifjaintiff was referred to Dr. Balm in July 28 but the
doctor was “very busy” anil was“hard to get an appointment” before October 22, 200i8.
76-77. Althoughhese circumstanceseanotspecifically addressed 20 C.FR. 404.935(b)(3),
the list of“unusual, unexpected, or unavoidabieeumstancks] beyondia daimants] controf

is non-exhaustive Allowing the medical recordsnder theecircumstancewould “ensure
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fairness’ Id. Indeed, it would be contrary to the purpose of the rule to exclude such evidence of
“ongoing treatment® See 81 Fed. Reg. 90987-01, at 9099D-
Becausehe ALJ erredin declining to considedr. Balm's medical reords, tle
Commissionéis decision igeversed andemanded On remand, thaLJ shallreevaluatethe
casen light of plaintiff s complete medical history.
CONCLUSION

The Commissionés decisionis REVERSED and REMNDED for further proceedings

consistent wh this opinion.
IT IS SO ORDERED.

Dated November 16, 2020.

/s/ Youlee Yim You
Youlee Yim You
United States Magistrate Judge

3 In November 2017, plaintiff moved from New York to Eugene, Oregon, to live with his sister.
Tr. 41. While living in New York, plaintiff was treated for peripheral neuropathy205, and
“ongoing neuropathic pain” in his feet, Tr. 198. Upon arriving in Oregon, plaintiff began
treatment wth Dr. Ahana Roy on July 5, 2018, and returned to see Dr. Roy for testing on July
12, 2018. Tr. 250. Thereafter, Dr. Roy referred plaintiff to Dr. Balm, a neurologist. Tr. 9.
Thus, plaintiff was engaged in “ongoing treatment” for his peripheral neuropathy whaw he s
Dr. Balm. 81 Fed. Reg. 90987-01, at 90990-91.
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