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FOR THE EASTERN DISTRICT OF PENNSYLVANIA 
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 :  

v. : NO. 25-5365 
 :  
SIMON & SIMON P.C., et al.    

 
MEMORANDUM 

KEARNEY, J.                      May 11, 2026 

Two transportation companies known for their drivers being on the roads throughout our 

District, Uber and FedEx, became frustrated with paying lawyers to defend and settle lawsuits 

brought against them by one local law firm on behalf of persons claiming Uber or FedEx drivers 

caused them severe personal injuries over the past few years. The companies claim a personal 

injury lawyer and his firm direct their new clients to chiropractors, pain specialists, and other 

medical professionals who in turn create fraudulent medical records for those clients. The records 

serve as a basis to sue in Philadelphia state court, seek more than $50,000 in damages, and then 

persuade Uber’s and FedEx’s lawyers and risk evaluators to defend the claims or pay more in 

settlements. So, in addition to disputing each claim in the Philadelphia courts on its merits (or 

alleged lack of merit), Uber and FedEx now sue the lawyers suing them and treating doctors for 

racketeering activities. Uber and FedEx seek, among other things, to recover the wide variety of 

costs defending the underlying Philadelphia court cases, other losses, and remove the law firm’s 

management.  

The lawyers and doctors move to dismiss. They first argue their conduct is immune from 

liability because all they are allegedly doing is proceeding as advocates consistent with their 

clients/injured persons’ right to petition the courts for personal injury recovery under the First 

Amendment’s Petition Clause. We do not agree Petition Clause immunity bars the claims at this 
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stage as we cannot say now whether Uber and FedEx will prove a fraudulent scheme not 

immunized from suit. We find Uber and FedEx sufficiently pleaded the lawyers directed the 

doctors to produce fraudulent medical records which informed their demands for compensation 

far beyond the actual injuries. The lawyers and doctors also argue the doctrine of res judicata 

requires we dismiss based on the settlement agreements and orders in the pleaded Philadelphia 

state court cases and the Rooker-Feldman doctrine precludes relitigating earlier fully-resolved 

disputes.  We do not agree these doctrines require dismissal at this stage given the exhaustive 

allegations.  The lawyers and doctors also challenge the pleaded facts claiming no basis for 

racketeering including how their alleged conduct proximately caused Uber and FedEx to pay fees 

and costs and voluntarily settle claims at an agreed number. They may be shown correct soon 

enough.  But we are reviewing allegations and today allow the parties to proceed with discovery 

including into the extent the doctors’ reports informed the lawyers’ decision to bring these cases 

and then seek more than $50,000 in their complaints. And whether these lawyers’ statements of 

“severe” injuries and “disfigurement” are fraudulent. We also need to understand if the lawyers’ 

and doctors’ conduct caused Uber and FedEx to pay legal fees and settlements rather than continue 

disputing the underlying claims on the merits.  

I. Alleged Facts & Public Record 

Philadelphia lawyer Marc Simon and the law firm Simon & Simon, P.C. filed dozens of 

identified lawsuits in the last four years in Philadelphia County against Uber Technologies, Inc. 

and Federal Express Corporation on behalf of persons involved in motor vehicle accidents with 

their drivers.1 The Simon & Simon clients in these cases typically suffered minimal or no injuries 

from the accident.2 Many clients also purchased “limited tort” motor vehicle insurance limiting 

recovery to minimal out-of-pocket medical expenses.3 But upon retention, Simon & Simon 
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directed their new clients to “a conveyor belt of preselected treatment providers and medical 

experts.”4 These medical providers included Ethel Harvey and Daniel Piccillo at Philadelphia 

Spine Associates, Clifton Burt at Premier Pain & Rehab Center, and Lance Yarus.5 Drs. Harvey 

and Piccillo are chiropractors.6 Dr. Burt is a pain management physician.7 Dr. Yarus is a physician 

who performs medical examinations and prepares reports used in litigation.8 

Directed medical treatment leading to filed complaints in Philadelphia courts. 

The course of treatment for the Simon & Simon clients followed a consistent sequence—

“referrals to a discrete set of chiropractors or physical therapists, subsequent MRIs, and, ultimately, 

purported radiofrequency ablation procedures.”9 Clients first attended chiropractic or physical 

therapy appointments, often with Drs. Harvey or Piccillo.10 Drs. Harvey and Piccillo referred 

clients for MRIs, which were performed by a designated radiologist at Open MRI of Bala 

Cynwyd.11 The lawyers instructed Drs. Harvey and Piccillo to make these referrals.12 The MRI 

results were negative or “essentially” negative, showed only mild degenerative changes, or 

revealed no objective evidence of traumatic or accident-related injury.13 Drs. Harvey and Piccillo 

then continued a regimen of repeated chiropractic treatment visits also at the lawyers’ direction 

which generated a high volume of treatment records reflecting extensive care.14 In several 

instances, Drs. Harvey and Piccillo did not deliver chiropractic treatment as described in the 

records or generated treatment reports for a client using cut-and-pasted boilerplate statements and 

verbatim recitations.15 Drs. Harvey and Piccillo also signed treatment records within minutes of a 

scheduled appointment time, despite logs reflecting care which would have required more time, or 

created and signed records before the appointment was scheduled to occur.16 Drs. Harvey and 

Piccillo then transmitted the treatment records through an electronic patient records portal to the 

lawyers.17 
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The lawyers also directed their clients to Dr. Burt for pain management treatment before 

filing a complaint.18 The lawyers sent scheduling emails to Dr. Burt identifying the clients to be 

seen on a given day and instructing Dr. Burt on the procedures to be performed on each client 

before any independent examination.19 These emails directed treatment of many of the lawyers’ 

clients on the same day.20 The lawyers also provided Dr. Burt with their clients’ medical records 

in advance of the appointments.21 The lawyers controlled the logistics of its clients’ appointments 

with Dr. Burt, arranging transportation to and from Premier Pain & Rehab Center, and requiring 

clients to participate in video calls with the lawyers’ staff following their appointments.22 

Dr. Burt typically performed radiofrequency ablations, a procedure more invasive than 

other forms of pain management and involving the use of a needle to heat and destroy nerve tissue, 

on these clients at the lawyers’ direction.23 Dr. Burt relied on clients’ MRI results (often ordered 

by Drs. Harvey and Piccillo) in forming diagnoses and treatment recommendations.24 Dr. Burt 

then created treatment records stating his “decision to deliver such ablation treatment was the result 

of his observations of the patient’s pain levels and responses to treatment at the appointment.”25 

These records included repeated and standardized language across patients and used pre-typed 

statements and fill-in-the-blank fields rather than individualized clinical observation.26 The records 

also included identical or substantially similar statements attributing the client’s symptoms to a 

motor vehicle accident and deeming the procedures medically necessary.27 In many instances, the 

treatment records described procedures and clinical observations inconsistent with the timing and 

details reflected in the underlying imaging and appointment data.28 Dr. Burt then transmitted the 

treatment records to the lawyers over interstate wires.29 The lawyers compensated Dr. Burt and 

Premier Pain & Rehab Center on a flat fee, per-procedure basis for radiofrequency ablations 

performed on its clients.30 The lawyers structured these payments through a third-party funder as 
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purchases of receivables rather than direct payments for treatment.31 Premier Pain & Rehab Center 

did not otherwise bill insurers or patients for this work.32 

The lawyers next directed their clients to Dr. Yarus or another medical expert for an 

independent medical examination and directed the expert to prepare reports projecting their 

clients’ future medical care needs and damages.33 Simon & Simon provided Dr. Yarus with the 

medical records generated by Drs. Burt, Harvey, and Piccillo as the bases for his reports.34 Dr. 

Yarus typically met with the clients in an office located in the same building as Simon & Simon’s 

Philadelphia office.35 Dr. Yarus’s reports “confirm[ed] the existence of serious, permanent injuries 

caused by the subject accident and recommend extensive, lifelong medical care.”36 He identified 

serious injury, causation, and the need for lifetime care in “100% of the hundreds of cases in which 

he has testified for Simon & Simon clients.”37 The reports used nearly identical language in 

attributing causation, describing the injuries, and concluding the injuries were permanent 

regardless of the client’s age, medical history, or the nature of the accident.38 The reports helped 

“convert[] low-value cases that would not have otherwise been brought or that would have been 

resolved through compulsory arbitration into million-dollar-plus litigation claims by creating the 

appearance of independent medical validation for non-existent serious injuries in cases where 

actual out-of-pocket costs were minimal.”39 Dr. Yarus did not assign dollar amounts to the future 

care needs identified in his reports.40 Dr. Yarus transmitted the reports to the lawyers over 

interstate wires.41 The lawyers forwarded Dr. Yarus’s reports to a second expert who assigned 

dollar figures to the future treatments Dr. Yarus recommended.42 

 The lawyers then “assemble[d] a comprehensive but fraudulent record” from the medical 

records and expert reports prepared by Drs. Harvey, Piccillo, Burt, and Yarus and used the record 

to file lawsuits against Uber, FedEx, and other corporations.43 These lawsuits relied on the 
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treatment histories, radiofrequency ablation procedures, and future-care reports to support claims 

for substantial damages, including “artificially inflated lifetime damages estimates.”44 The high 

volume of chiropractic treatments from Drs. Harvey and Piccillo created the appearance of a 

serious injury, suggested conservative care had been attempted, and supported the use of more 

invasive procedures.45 Their MRI referrals supported the ablation procedures and provided the 

“appearance of legitimacy” for those procedures.46 Dr. Burt’s ablation procedures then supplied a 

foundation for identifying serious injury and future treatment.47 Dr. Yarus’s reports presented the 

findings as independent medical evaluations and projected extensive future care needs.48  

Use of medical records in complaints and settlement demands. 

The lawyers structured their damages claims based on the directed medical records. It 

relied on projected future expenses, which are not subject to statutory limits on incurred medical 

costs, and also used the face value of receivables associated with Dr. Burt’s procedures in 

presenting damages claims.49 The diagnosis of a serious injury further allowed Simon & Simon to 

seek non-economic damages in cases involving limited tort coverage.50 The records and reports 

allowed Simon & Simon to allege damages exceeding $50,000 which placed the cases outside the 

Philadelphia Court of Common Pleas’ compulsory arbitration program.51 Absent these materials, 

the lawyers’ claims “would have been resolved through Pennsylvania’s no-fault system or, if 

brought at all, through compulsory arbitration” or “limited to recovery of minimal out-of-pocket 

medical expenses.”52  

The lawyers used the “artificially inflated lifetime damages estimates” to “induce large 

settlements from Uber, FedEx, and others.”53  They presented the medical records and expert 

reports as “objective evidence” of ongoing care needs to support its settlement demands.54 The 

lawyers “used [these materials] to pressure insurers and [Uber] into paying artificially inflated 
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settlements, despite the absence of any real need for the extensive future care described.”55 Uber 

relied on the representations made by Attorney Simon, Simon & Simon, and Drs. Harvey, Piccillo, 

Burt, and Yarus in evaluating and resolving the claims against it.56 In the cases Uber settled, it 

paid “substantially higher” amounts than it otherwise would have and, in some instances, made 

payments it would not have made at all.57 The lawyers also dismissed Uber from approximately 

thirty cases involving Dr. Burt with similar claims after Uber sought subpoenas and depositions of 

Dr. Burt and Premier Pain & Rehab Center.58 

Uber and FedEx claim racketeering in addition to disputing the claims in state court. 

Uber sued Marc Simon, Simon & Simon, Clifton Burt, Premier Pain & Rehab Center, Ethel 

Harvey, Daniel Piccillo, Philadelphia Spine Associates, and Lance Yarus under the Racketeer 

Influenced and Corrupt Organizations Act. It alleges these lawyers and doctors orchestrated a 

scheme to generate and litigate fraudulent personal injury claims in Philadelphia courts arising 

from motor vehicle accidents involving Uber and FedEx drivers.59 Uber asserts multiple 

racketeering theories: an enterprise involving Attorney Simon, an enterprise involving the Simon 

Defendants and Dr. Burt, an association-in-fact enterprise involving the Simon Defendants, Dr. 

Burt, and Premier Pain & Rehab, and a conspiracy involving the trial lawyers and all named 

medical professionals.60 It alleges injury to business and property arising from lawyers’ and 

doctors’ conduct, including expenses incurred in defending and resolving purportedly fraudulent 

personal injury claims.61 Uber further alleges the scheme increases its operating costs and affects 

pricing, service costs, and earnings.62 Uber seeks compensatory damages; prejudgment interest; 

attorney’s fees; punitive damages; equitable relief, including orders requiring the lawyers and 

doctors to divest interests in the alleged enterprises, imposing restrictions on future activities, and 
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dissolving or reorganizing the enterprises; and disgorgement, imposition of a constructive trust, 

and appointment of a monitor or receiver.63 

II. Analysis 

The lawyers and doctors jointly move to dismiss arguing: (1) Noerr-Pennington bars these 

racketeering claims; (2) Uber lacks standing because it fails to plead proximate causation; (3) 

lawyers’ litigation activities are not predicate acts and the doctors’ alleged acts are not wire or mail 

fraud; (4) Uber fails to plead conduct of an enterprise; (5) res judicata bars Uber’s claims; (6) 

Rooker-Feldman bars Uber’s claims; and (7) Uber fails to state a conspiracy claim under the Act.64 

We first address the threshold legal defenses affecting the claims against all the lawyers 

and medical professionals. We then study the sufficiency of the pleaded racketeering claims. We 

deny the Motion to dismiss after finding no bar or immunity on all claims subject to proofs and 

later study and find Uber sufficiently pleaded racketeering activity. Discovery will aid us, and 

possibly the jury, to better evaluate if the trial lawyers’ advocacy is based on a fraudulent scheme 

of predicate wire and mail fraud.  

A. Uber pleads fraudulent activity excluded from Noerr-Pennington immunity. 

The lawyers and doctors move to dismiss all claims arguing they are simply petitioning 

courts for redress arising from Uber’s negligence. 65 The First Amendment Petition Clause protects 

their right to zealously advocate for their allegedly injured clients.  The question is whether the 

lawyers and doctors contrived the extent of the injuries which then caused Uber to hire lawyers 

and pay settlement in some cases based on medical records it now believes are fraudulent across a 

repeated pattern of claims. The immunity, known as the Noerr-Pennington doctrine, may bar 

Uber’s claims if all alleged conduct constitutes protected petitioning activity protected by the First 

Amendment right to petition and thus cannot support liability for racketeering.  
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The Noerr-Pennington doctrine “provides broad immunity from liability to those who 

petition the government, including administrative agencies and courts, for redress of their 

grievances.”66 The doctrine originated in the context of antitrust litigation but our Court of Appeals 

has expanded it to other areas of the law.67 Protection extends to citizens’ petitioning activities 

generally, including the filing of a lawsuit.68 But it “does not immunize ‘every concerted effort 

that is genuinely intended to influence governmental action.’”69 There must be “some sort of ‘valid 

petitioning activity’” and the scope of immunity “depends ‘on the source, context, and nature of 

the competitive restraint at issue.’”70  

Noerr-Pennington immunity also does not extend to petitioning activity which constitutes 

a “sham.”71 This exception applies where the litigation “is a mere sham to cover what is actually 

nothing more than an attempt to interfere directly with the business relationships of a 

competitor . . .”72 In other words, “[t]here is no immunity under Noerr-Pennington . . . where the 

petitioning is merely a ‘sham’ designed solely as a form of harassment.”73 The inquiry “hinges on 

whether the petitioner sought to use the invocation of governmental process—as opposed to the 

result of that process—to harm competition. If the former, the petition is a sham, and no immunity 

attaches. If the latter, the petition is not a sham, and the sham exception does not apply.”74 

The lawyers contend “[t]he only ‘predicate acts’ allegedly committed by [them] are 

‘fil[ing] a complaint and initiat[ing] a lawsuit’ and/or ‘caus[ing] said complaint to be served’” 

which is “undeniably protected petitioning activity.”75 The doctors argue alleged pre-filing 

predicate acts are protected petitioning activity because Uber describes the medical records and 

reports as “litigation documents” which “appear to represent a litigation strategy essentially 

admitting the medical professionals prepare the records “in anticipation of petitioning activity” so 
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any “alleged ‘misrepresentations’ constitute ‘petitioning’ whether made before or after litigation 

is filed.”76  

The lawyers and doctors also argue the sham litigation exception to Noerr-Pennington does 

not apply. They emphasize the exception is “very narrow” and requires Uber to plead both 

objective and subjective baselessness.77 They allege underlying lawsuits are not objectively 

baseless because many resulted in settlements or favorable outcomes and Uber fails to plead 

subjective baselessness because the lawsuits sought the ordinary goal of litigation—monetary 

recovery—and do not reflect misuse of the process.78 The lawyers and medical professionals 

further argue Uber’s allegations of fraud cannot establish objective baselessness absent facts 

showing the misrepresentations “alter[ed] the ‘core’ of the negligence actions or otherwise 

deprive[d] them of their legitimacy.”79 They argue alleged misrepresentations at most concern the 

extent of injury or damages and do not go to the “core” of the claims.80 

Uber counters argues the doctors’ treatment, referrals, and creation of medical records and 

reports are not petitioning activity and the lawyers’ directing and facilitating the fraud scheme 

likewise fall outside protected petitioning.81 Uber also emphasizes the First Amendment does not 

protect fraud making Noerr-Pennington inapplicable and the sham litigation exception otherwise 

applies.82 

1. Noerr-Pennington immunity does not extend to the alleged pre-filing 
conduct.  

Let’s start with the obvious. The lawyers’ filing and serving complaints constitute classic 

petitioning activity and fall squarely within Noerr-Pennington immunity. They cannot be sued for 

racketeering for filing and serving complaints absent the sham exception for a pattern or practice 

of successive fraudulent filings undertaken to harass and extract settlement value through the 

process of litigation.   
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But we have much more. The dispute instead centers on the alleged pre-filing conduct—

the lawyers’ direction to the doctors to create false medical records and reports and, in required 

return, the doctors’ alleged unnecessary treatment creating records furthering the fraud. We do not 

treat this conduct as petitioning activity merely because the lawyers later used the medical record 

in setting demands. We instead ask whether the pre-filing conduct is sufficiently “incidental” to 

protected petitioning to warrant immunity. 

Noerr-Pennington immunity may apply “to activities ‘incidental’ to litigation, like sending 

‘presuit letters’ to a would-be defendant that ‘threaten[ ] legal action and mak[e] legal 

representations.’”83 But our Court of Appeals “has never opined on when conduct is ‘incidental’ 

enough to litigation to be covered by Noerr-Pennington, noting only that ‘prelitigation threat 

letters’ sent to a potential defendant might qualify.”84 The scope of what qualifies as “incidental” 

remains unsettled. 

Judge Bibas, sitting by designation a couple of months ago in the District of Delaware, 

declined to extend Noerr-Pennington immunity in an anti-competitive litigation context to 

“communications with third parties that do not threaten litigation” in Montway LLC v. Navi 

Transport Services LLC.85 Montway reported a competitor to a private industry board for fraud 

and misconduct, ultimately “alert[ing the board] to the conduct giving rise to [its] claim [against 

the competitor] for trade secret misappropriation.”86 The competitor then countersued Montway 

based on those communications and Montway asserted Noerr-Pennington immunity on the 

grounds its communications were “incidental” to its suit against the competitor.87 

 Judge Bibas rejected this argument and drew a distinction between conduct directed to the 

government and communications with third parties.88 He explained Noerr-Pennington protects 

petitioning activity and certain conduct closely tied or “incidental” to it because withholding 
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protection in such a context could burden access to the courts.89 But this rationale does not extend 

to communications with third parties who are not themselves threatened with litigation.90 Such 

conduct is not directed to the government and is “unrelated to [a party’s] ability to petition a 

court.”91 Judge Bibas reasoned where “Montway and [the third party] did not have a dispute,” 

allowing suit based on those communications “cannot burden Montway’s right to petition a court 

to remedy such a dispute.”92 Extending immunity to such conduct would “stretch[] the word 

‘incidental’ beyond recognition.”93 

The lawyers and doctors argue Uber admits the challenged conduct falls squarely within 

protected petitioning activity by pleading the medical records are not merely “related to” litigation 

but are alleged to be “essential to” the underlying lawsuits themselves.94 They contend the alleged 

prelitigation conduct and records contain the same substantive assertions later “asserted in a 

petition” and are therefore “sufficiently related” to the ability to petition.95 Uber counters its 

allegation the lawyers’ direction to create and transmit false records is not protected petitioning 

because it is neither directed to the government nor involves communications with an opposing 

party threatened with litigation.96 It maintains extending immunity to such conduct would stretch 

the “incidental” to petitioning doctrine “beyond recognition” by transforming a narrow protection 

for demand letters into sweeping immunity for the manufacture of false evidence.97 

The alleged conduct here differs in meaningful ways from the types of prelitigation activity 

traditionally afforded protection. It involves directing medical providers to render treatment and 

generate records, along with communications among alleged participants in a scheme. It does not 

involve communications directed to a court or opposing party. The conduct occurred outside the 

litigation process and involved third parties who were not themselves the subject of a threatened 

suit. This distinction bears on whether the conduct invokes the protections of the Petition Clause 
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at all. Extending Noerr–Pennington protection to conduct of this nature risks expanding the 

doctrine beyond its intended scope. If we deemed conduct undertaken to generate evidence or 

support a future claim “incidental” to petitioning solely because it later appears in a complaint, the 

doctrine could reach virtually all prelitigation activity undertaken by a party or its agents. Such an 

approach would blur the distinction between petitioning activity and antecedent conduct and allow 

immunity for a broad range of behavior simply because a lawsuit follows. As Judge Bibas 

cautioned, such an approach would stretch the concept of “incidental” conduct “beyond 

recognition.” We do not find Noerr-Pennington immunity extends to the pleaded pre-filing 

conduct. 

We need not further define the precise boundary of Noerr–Pennington protection outside 

of the pleaded facts before us.   

2. Uber plausibly pleads the sham litigation exception applies.  

But even assuming the lawyers’ and doctors’ challenged pre-filing conduct constitutes 

protected petitioning activity or conduct sufficiently incidental to it, Uber plausibly pleads the 

sham litigation exception to Noerr-Pennington immunity applies to both the alleged filing and pre-

filing conduct.  

Our Court of Appeals instructs we must apply one of two tests to determine whether the 

litigation activity is a sham—the framework detailed in Professional Real Estate Investors, Inc. v. 

Columbia Pictures Industries, Inc. for a single petition and California Motor Transportation 

Company v. Trucking Unlimited for a series of petitions.98 When an claimant alleges one sham 

petition, we apply a two-step test: (1) “the lawsuit must be objectively baseless in the sense that 

no reasonable litigant could realistically expect success on the merits;” and (2) if so, “the baseless 

lawsuit conceals an attempt to interfere directly with the business relationships of a competitor . . 
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. through the use [of] the governmental process—as opposed to the outcome of that process—as 

an anticompetitive weapon.”99 Step two addresses “the litigant’s subjective motivations.”100 “Only 

if the underlying litigation is objectively meritless do[ we] address the second factor.”101  

“In contrast, a more flexible standard is appropriate when dealing with a pattern of 

petitioning.”102 The inquiry asks whether the series of lawsuits “were filed with or without regard 

to merit and for the purpose of using the governmental process (as opposed to the outcome of that 

process) to harm a market rival and restrain trade.”103 A series of lawsuits “often involve[s] more 

complex fact sets and a greater risk of [] harm, but the reviewing court sits in a much better position 

to assess whether a defendant has misused the governmental process . . .”104 “[T]he question is not 

whether any one [lawsuit] has merit—some may turn out to, just as a matter of chance—but 

whether they are brought pursuant to a policy of starting legal proceedings without regard to the 

merits and for the purpose of injuring a market rival.”105 The “inquiry is prospective and asks 

whether the legal filings were made, ‘not out of a genuine interest in redressing grievances, but as 

part of a pattern or practice of successive filings undertaken essentially for purposes of 

harassment.’”106  

We must perform a holistic review when assessing whether a lawyer filed a series of 

without regard to merit.107 Our holistic review “may include looking at the defendant’s filing 

success—i.e., win-loss percentage—as circumstantial evidence of the defendant’s subjective 

motivations” and “other evidence of bad-faith as well as the magnitude and nature of the collateral 

harm imposed on plaintiffs by defendants’ petitioning activity (e.g., abuses of the discovery 

process and interference with access to governmental agencies).”108 “The question whether a 

petition is a sham is generally a question of fact for the jury.”109  
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Uber argues the sham litigation exception applies “given [it has pleaded] a series of 

lawsuits without regard to the merits for the improper purpose of extracting out-of-court 

settlements.”110 It pleads the lawyers “go beyond their role as legal counsel” and “take an active 

role in directing” the doctors “to create fraudulent documents” which are then used to file lawsuits 

in the Philadelphia Court of Common Pleas seeking over $50,000.111 It alleges the lawyers identify 

claimants involved in motor vehicle accidents with minimal injuries or limited tort coverage and 

refer them to Drs. Burt, Harvey, and/or Piccillo. These providers then perform examinations and 

administer unnecessary or preselected procedures, generating fraudulent medical records which 

are subsequently provided to the lawyers. The lawyers then direct Dr. Yarus to review those 

records and prepare reports attributing the injuries to the accidents and projecting costly future 

care and then use these materials to support demand packages and litigation filings seeking 

substantial recoveries. Uber alleges the lawyers repeated this process across numerous claimants 

and cases over several years. “Each participant in the scheme acts with the understanding and 

agreement that their fraudulent medical records will be used as a basis to demand substantial 

settlements and assert sham claims in litigation.”112  

Uber contends this concerted practice transforms otherwise marginal claims into “million-

dollar-plus lawsuits” to drive inflated settlement demands.113 Uber further alleges when it sought 

discovery from Dr. Burt in underlying actions, the lawyers “quickly dismissed Uber from each of 

the then-pending nearly thirty cases involving [Dr.] Burt . . . so as to avoid discovery and conceal 

the scheme” while continuing to pursue those same actions against other defendants.114 Uber 

maintains these claims would not have been filed at all—or would have been resolved through no-

fault processes or compulsory arbitration—absent the alleged fabrication of medical records.115 
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These allegations, if true, support a plausible inference the lawyers and doctors misused 

the governmental process and pursued a policy of starting legal proceedings without regard to 

merit. The dismissal of claims against Uber (seemingly the alleged primary tortfeasor) 

immediately following discovery requests permits the inference the lawyers did not intend the 

filings to adjudicate claims on the merits but to leverage the litigation process itself. Taken 

together, these allegations place in dispute whether the lawyers filed the cases not out of a genuine 

interest in redressing grievances, but as part of a pattern or practice of successive filings undertaken 

for purposes of harassment and to extract settlement value through the process of litigation. Uber 

plausibly alleges a pattern of litigation aimed at obtaining settlements rather than securing relief 

based on the underlying merits. 

The lawyers and doctors rely on the two-step test applicable to a single petition although 

their arguments also invoke considerations relevant to a series of filings.116 We address those 

arguments to the extent they bear on whether the lawyers filed cases without regard to merit. The 

existence of settlements does not resolve the inquiry today.117 “[O]rdinarily, settlement on terms 

favorable to a plaintiff suggests a suit is not objectively baseless.”118 But we do not find it 

dispositive where a person plausibly alleges she settled because of factors independent of the 

merits, such as litigation costs or reliance on allegedly fabricated evidence.119 “Parties often settle 

litigation for a variety of reasons independent of the merits of the claims. . . . Even frivolous 

lawsuits can be very costly to defend and to take to trial, especially when plaintiffs, such as the 

defendants here, extensive resources.”120 And “[e]ven if [a] settlement [is] favorable,” it may “not 

[be] dispositive” if “the record is clear that [the party] did not settle because it doubted its litigation 

position.”121 We are instructed to “only rule on the objective baselessness prong as a matter of law 

‘[w]here there is no dispute over the predicate facts of the underlying [petitions].’”122At this stage 
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without a developed record, we cannot conclude the lawyers filed objectively baseless lawsuits “in 

the sense that no reasonable litigant could realistically expect success on the merits” nor can we 

determine whether the lawyers filed the lawsuits without regard to merit.123  

The lawyers and doctors also argue the lawsuits cannot be subjectively baseless because 

the lawyers “are attempting to obtain the remedy they are seeking in court”—“financial recovery 

for their clients.”124 The subjective prong turns on the litigant’s “subjective motivation, not its 

subjective belief about the merits of its claims.”125 The inquiry asks “whether the actual motivation 

is to dragoon the ‘governmental process’ itself into use as a competitive tool.”126 “[T]his often 

means examining ‘evidence of the suit’s economic viability,’” including whether the litigant “was 

indifferent” to the outcome on the merits or sought to obtain the collateral advantages the litigation 

process affords.127 We again need not resolve whether the lawyers and doctors acted with such a 

purpose at this stage. Uber plausibly pleads the lawyers filed the cases without regard to merit as 

to the amount of damages claimed. The lawyers and doctors’ subjective motivations render the 

litigation a sham presents a fact question not appropriate for our decision today.128 

3. Uber pleads facts allowing us to plausibly infer the fraudulent 
misrepresentation exception to Noerr-Pennington.  

The lawyers and doctors further argue the alleged fraudulent misrepresentations cannot 

trigger the sham exception because they do not “infect the core” of the underlying claims.129 They 

contend the alleged misrepresentations at most inflate the extent of injury but do not alter the 

negligence theory underlying the claims or deprive the litigation of legitimacy.130 Uber counters 

“the First Amendment does not protect fraud” and “the petitioning ‘protection afforded by Noerr-

Pennington is no more absolute or extensive than that provided by other First Amendment 

guarantees.’”131 It further emphasizes our Court of Appeals has not addressed whether fraudulent 

conduct in litigation falls outside Noerr-Pennington protection outside the antitrust context.132 
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Our Court of Appeals has not recognized a standalone “fraudulent misrepresentation” 

exception to Noerr-Pennington immunity but “recognized that a party’s knowing fraud or 

intentional misrepresentation may be sufficient to trigger the sham exception.”133 It explained “[i]f 

the alleged misrepresented facts do not infect the core of [the] claim and the government’s resulting 

actions, then the petition had an objective basis and will receive Noerr-Pennington immunity.”134 

But “a material misrepresentation that affects the very core of a litigant’s [ ] case will preclude 

Noerr-Pennington immunity, [though] not every misrepresentation is material to the question of 

whether a petition . . . had an objective basis.”135 “This exception is based on the idea that a party 

does not have a First Amendment right to misrepresent material facts while petitioning for 

government action during a[ ] proceeding.”136  

Uber plausibly alleges material misrepresentations as to the amount of damages—

including whether to even bring the case—affected the core of the underlying claims. It alleges the 

lawyers and doctors did not merely exaggerate the severity of injuries but instead directed the 

creation of false medical records and reports attributing injuries to the accidents and prescribing 

unnecessary or preselected procedures. The lawyers then used fraudulent records to file lawsuits, 

support demand packages, and project costly future care. Uber argues these alleged 

misrepresentations concern the claims, including the existence, cause, and medical necessity of the 

claimed injuries, rather than the extent of damages.137 

We also find the facts reviewed by our Court of Appeals in In re Merck Mumps Vaccine 

Antitrust Litigation distinguishable. Our Court of Appeals rejected a misrepresentation exception 

in the antitrust context absent an allegation of “injury from the process at all” and failed to show 

the invocation of governmental process itself caused harm.138 Uber, by contrast, alleges injury 

from the process itself—the use of allegedly fabricated evidence to file and maintain a case to 
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extract settlements. This case also arises at the pleading stage not on summary judgment with a 

developed record as presented in In re Merck Mumps Vaccine. 

Uber’s extensive allegations suffice to place in dispute whether the alleged 

misrepresentations “infect the core” of the underlying claims at this stage. 

4. We are not persuaded by the reasoning in Ford. 

The lawyers and doctors largely ask us to wholesale adopt Judge Court’s reasoning as to a 

wider scope of petitioning activity in Ford Motor Company v. Knight Law Group.139  We are not 

persuaded to apply her reasoning today. Ford sued lawyers who prosecuted California Lemon Law 

cases against it, alleging they created inflated billing records and used those records in fee petitions 

after prevailing or resolving the underlying cases.140 Ford alleged the lawyers billed impossible or 

inflated time entries and used the fee process to extract inflated payments.141  

Judge Court found the challenged conduct constituted petitioning activity because the 

lawyers “prepared the allegedly false billing statements both based on litigation activity and in 

anticipation of submitting fee petitions.”142 She reasoned protected petitioning activity includes 

“bringing a lawsuit, defending a lawsuit brought by another, and filing papers with a court” and 

also includes documents “in which plaintiffs or defendants make representations and present 

arguments to support their request that the court do or not do something.”143 Judge Court found 

the challenged conduct “directly connected to litigation” and “incidental to the prosecution of the 

suit” because the alleged mail and wire fraud consisted of billing records and fee petitions 

submitted in identified cases. 144  

Judge Court also rejected Ford’s effort to characterize the case as one about billing fraud 

rather than litigation activity. She explained Ford’s theory “ignore[d] the activities for which 

Defendants were billing: litigation” and the fact the lawyers submitted fee petitions to courts in 
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nearly all referenced cases.145 Unlike cases involving fraud before any relevant proceeding began, 

the billing in Ford “stemmed from ongoing litigation or preparation for litigation.”146 

Judge Court also found the sham exception did not apply. She first concluded neither the 

Lemon Law suits nor the fee petitions were objectively baseless because the lawyers and their 

clients had prevailed in the underlying litigation and fee proceedings and explained “[a] winning 

lawsuit is by definition a reasonable effort at petitioning for redress and therefore not a sham.”147 

She then rejected Ford’s series-of-petitions theory because Ford had not plausibly shown the 

lawyers filed cases without a genuine interest in redressing grievances or as a pattern of 

harassment.148 She distinguished a case in our Court of Appeals where the tactics suggested delay 

rather than redress; by contrast, the complaint in Ford alleged the lawyers had an interest in 

prevailing in the Lemon Law suits and fee petitions.149 Judge Court lastly rejected Ford’s fraud-

based sham theory because the alleged fee inflation did not deprive the underlying Lemon Law 

litigation or fee proceedings of legitimacy.150 Ford did not allege the inflated fee petitions 

undermined the clients’ substantive Lemon Law claims, and even as to fees, it alleged inflated fee 

requests rather than no entitlement to fees at all.151 Judge Court concluded the alleged fictitious 

work did not deprive “the entire fee petition process—let alone the entire lawsuit—of 

legitimacy.”152  

The lawyers and doctors before us almost wholly rely on Ford to argue the challenged 

medical records and reports constitute protected petitioning activity because they allegedly 

prepared them in anticipation of litigation later used to support court filings and settlement 

demands.153 They analogize the medical records to the billing records in Ford, which Judge Court 

found protected because the lawyers prepared them based on litigation activity and “in anticipation 

of submitting [the] fee petitions.”154 The lawyers and doctors emphasize Uber’s own allegations 
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describing the records as documents created to support lawsuits and demand substantial 

settlements.155 They argue the alleged misrepresentations are “fraudulent” only because the 

lawyers later used them for litigation purposes against Uber and therefore the same alleged 

misrepresentations constitute petitioning activity whether made before or after litigation began.156 

The lawyers and doctors before us further invoke Judge Court’s fraud-based sham analysis, 

arguing the alleged misrepresentations at most inflated the claimants’ injuries or damages and did 

not deprive the underlying negligence claims of legitimacy.157 

But we face materially different facts than Judge Court. Her analysis in Ford involved 

lawyers’ billing records and fee petitions arising from litigation work in Lemon Law cases after 

the clients prevailed or resolved their claims. The challenged conduct involved lawyers seeking 

fees through court filings. It did not involve prelitigation communications with third parties or the 

creation of non-litigation records by medical providers. The alleged fraud concerned payment for 

legal work after the clients had claims capable of adjudication on their own merits. 

Uber alleges a different kind of conduct. It alleges the lawyers and doctors manufactured 

medical evidence needed to create, support, and maintain the personal injury claims in the first 

instance. It alleges the lawsuits depended on the challenged conduct because the medical records 

supplied the serious-injury, causation, treatment, and future-care predicates used to avoid ordinary 

resolution and extract inflated settlements. 

This core fact distinction is critical to the sham exception analysis. In Ford, the alleged fee 

inflation did not undermine the clients’ substantive Lemon Law claims or show the lawyers lacked 

entitlement to any fees. Uber distinctively alleges the misrepresentations went to the factual 

predicate of the underlying negligence claims themselves: whether the claimants suffered serious 

accident-related injuries, whether the treatment was medically necessary, whether future care 
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would be required, and whether the claims belonged in litigation rather than no-fault resolution or 

compulsory arbitration. If proven, those alleged misrepresentations could deprive the litigation of 

legitimacy in a way inflated fee petitions in otherwise viable Lemon Law cases did not. We do not 

read Ford to require Noerr–Pennington immunity here. 

B. Res judicata does not bar Uber’s claims. 

We are also mindful we are now reviewing the merits of resolutions in some but not all of 

the pleaded Philadelphia court cases. The lawyers and doctors argue the doctrine of res judicata 

bars Uber’s claims arising from concluded litigations involving the same underlying events, 

involve the same parties or their privies, and could have been raised in those earlier proceedings.158 

Uber counters res judicata does not apply because there is no final judgment in several of the 

underlying actions, those lawyers and doctors were not parties to those cases and could only have 

been joined through permissive impleader, and this action arises from a distinct racketeering 

scheme rather than the personal injury claims litigated in state court.159 We disagree with the 

lawyers and doctors. 

Res judicata bars a claim where there has been “(1) a final judgment on the merits in a prior 

suit involving (2) the same parties or their privies and (3) a subsequent suit based on the same 

cause of action.”160 Our Court of Appeals “disavow[s] attempts to create a simple test for 

determining what constitutes a cause of action for res judicata purposes.”161 We are to focus on 

the “essential similarity of the underlying events giving rise to the various legal claims” and 

relevant factors include “(1) whether the acts complained of were the same; (2) whether the 

material facts alleged in each suit were the same; and (3) whether the witnesses and documentation 

required to prove such allegations were the same.”162  
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This action does not arise from the same cause of action as the underlying personal injury 

cases. The underlying lawsuits concerned liability for injuries arising from motor vehicle 

accidents. This case concerns an alleged racketeering scheme involving the creation and use of 

fraudulent medical records and reports to generate and inflate claims. Although the underlying 

events provide factual context, the acts complained of, the material facts alleged, and the proof 

required differ in meaningful ways. The racketeering claims turn on the existence of an alleged 

scheme, the roles of multiple participants, and the use of interstate mail and wires, none of which 

resolved in the underlying personal injury actions. Res judicata does not apply.  

C. Rooker-Feldman doctrine does not bar Uber’s claims. 

The lawyers and doctors argue the Rooker–Feldman doctrine deprives us of subject matter 

jurisdiction because Uber “complain[s] of injuries caused by state-court judgments” and seeks 

relief which “requires setting aside the final judgments and undoing the settlements that are now 

part of final judgments.”163 Uber counters Rooker–Feldman does not apply because it is not a state 

court “loser” and does not seek to overturn a state-court judgment but instead challenges an 

independent fraud scheme.164  

 The Rooker-Feldman doctrine instructs “federal district courts lack jurisdiction over suits 

that are essentially appeals from state-court judgments.”165 Rooker-Feldman applies where: “(1) 

the federal plaintiff lost in state court; (2) the plaintiff ‘complains of injuries caused by the state-

court judgments’; (3) those judgments were rendered before the federal suit was filed; and (4) the 

plaintiff is inviting the district court to review and reject the state judgments.”166 But “the federal 

court has jurisdiction as long as the federal plaintiff presents some independent claim, even if that 

claim denies a legal conclusion reached by the state court.”167 “In other words, if the federal court’s 

review does not concern the bona fides of the prior judgment, the federal court is not conducting 
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prohibited appellate review even if the claim for relief if granted would as a practical matter 

undermine a valid state court order.”168 

 Uber does not invite us to review or reject a state-court judgment. Uber instead challenges 

the lawyers’ and doctors’ conduct in pursuing and resolving the underlying actions and seeks 

damages for an alleged fraud scheme. We may adjudicate these claims without overturning a state-

court judgment even if relief may as a practical matter undermine those outcomes.169 Prong four 

is not met. Rooker-Feldman does not apply.  

D. Uber sufficiently pleads racketeering claims.  

The lawyers and doctors next turn to challenge the factual and legal sufficiency of Uber’s 

amended and exhaustive detailed allegations. They argue Uber did not plead predicate racketeering 

acts, the conduct of an enterprise, proximate causation of their alleged injuries, or a racketeering 

conspiracy. Uber responds it specifically pleads extensive facts meeting the applicable pleading 

standards.  

Congress through the Act prohibits “any person employed by or associated with any 

enterprise engaged in, or the activities of which affect, interstate or foreign commerce, to conduct 

or participate, directly or indirectly, in the conduct of such enterprise’s affairs through a pattern of 

racketeering activity. . .”170 An injured party must plead “(1) conduct (2) of an enterprise (3) 

through a pattern (4) of racketeering activity, plus (5) an injury to business or property, and (6) the 

racketeering activity must have been the ‘but for’ cause as well as the proximate cause of the 

injury” to establish civil liability.171 A “pattern of racketeering activity” requires “at least two” 

predicate racketeering acts.172 Predicate acts include mail fraud and wire fraud.173 Congress also 

makes it “unlawful for any person to conspire to violate any of the provisions” of the Act.174 
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“[E]ach element of a conspiracy ‘may [be] prove[n] . . . solely through circumstantial 

evidence.’”175 

Uber pleads ample facts, mindful of our required deference to their allegations at this stage, 

to allow us to infer a plausibly basis for their varied racketeering claims. 

1. Uber pleads predicate racketeering acts. 

The lawyers and doctors argue Uber fails to plead the required predicate acts for a 

racketeering claim because fraudulent litigation activity cannot serve as a predicate offense and 

Uber otherwise does not satisfy the pleading standards under Rules 8 and 9.176 Uber responds the 

alleged racketeering conduct is not confined to litigation filings but includes the creation and 

transmission of false records and maintains its allegations plausibly plead mail and wire fraud with 

particularity.177  

We begin with whether Uber plausibly pleads predicate acts of mail and wire fraud. “Mail 

or wire fraud consists of (1) a scheme to defraud, (2) use of the mail or interstate wires to further 

that scheme, and (3) fraudulent intent.”178 Fraud may be “measured in a particular case by 

determining whether the scheme demonstrated a departure from fundamental honesty, moral 

uprightness, or fair play and candid dealings in the general life of the community.”179 “A scheme 

to defraud may be adequately pled by alleging ‘some sort of fraudulent misrepresentation or 

omissions reasonably calculated to deceive persons of ordinary prudence and comprehension.’”180 

Allegations of racketeering activity based on mail or wire fraud as the predicate act “are 

subject to the heightened pleading standard set forth in Federal Rule of Civil Procedure 9(b), which 

states that ‘a party must state with particularity the circumstances constituting fraud.’”181 The Rule 

9(b) requirements “may be satisfied if the complaint describes the circumstances of the alleged 

fraud with ‘precise allegations of date, time, or place’ or by using some means of ‘injecting 
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precision and some measure of substantiation into their allegations of fraud.’”182 “Malice, intent, 

knowledge, and other conditions of a person’s mind may be alleged generally” and we may “rely 

on circumstantial evidence to infer a defendant’s knowledge.”183 

The lawyers and doctors argue Uber fails to sufficiently plead mail and wire fraud “because 

there are no allegations of when each Defendant used mailings or wires to transmit their allegedly 

fraudulent documents” and the allegations of fraudulent intent are “entirely conclusory.”184  Uber 

responds it pleads the participants, the nature of the allegedly fraudulent records, and the manner 

in which those records were created, transmitted, and used and Rule 9(b) does not require the 

precise date and time of every communication.185  

We disagree with the lawyers and doctors. Uber’s allegations readily exceed Rule 9(b)’s 

pleading standard and we need not recite them in full. It alleges the lawyers operated a “conveyor 

belt” referring claimants to Drs. Harvey, Piccillo, and/or Burt and directing these providers to 

generate fraudulent medical records reflecting serious and permanent injuries.186 It further alleges 

the lawyers directed Dr. Yarus to prepare reports based on the fraudulent records attributing those 

injuries to the underlying incidents and recommending future treatment.187 Uber pleads numerous 

specific examples identifying the participants in the scheme, the nature of the records, each 

professional’s role, and the mechanism by which the doctors transmitted records through interstate 

wires and incorporated those records into demands and litigation filings.188 It further alleges this 

conduct occurred repeatedly over a defined period, including dozens of lawsuits filed in 2022 

through 2024 based on those records.189 These allegations provide the requisite precision and 

provide sufficient substantiation to satisfy Rule 9(b)’s particularity requirement.  

We are also not persuaded by the lawyers’ and doctors’ arguments claiming the fraud 

allegations are conclusory. Mail and wire fraud “require proof of specific intent.”190 Specific intent 
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“may be found from a material misstatement of fact made with reckless disregard for the truth.”191 

Rule 9(b) permits intent to be alleged generally. Uber’s pleaded facts viewed in their totality 

support a reasonable inference the lawyers and doctors acted with fraudulent intent, or at minimum 

reckless disregard for the truth, in using the mails and interstate wires to transmit false or 

misleading medical documents in furtherance of the alleged scheme. These allegations are 

sufficient at this stage to plausibly plead fraudulent intent. 

We next address the lawyers’ and doctors’ argument the pleaded litigation activity cannot 

be a predicate act. They rely on a decision of our Court of Appeals almost four years ago in 

Applebaum v. Fabian affirming dismissal of a predicate act “premised on . . . alleged 

misrepresentations throughout state court proceedings,” concluding such allegations do not state a 

claim because “it is well established that fraudulent litigation activity ‘cannot act as a predicate 

offense for a civil-[racketeering] claim.’”192 But we do not read this one-sentence disposition to 

impose a categorical bar on all claims involving litigation-related conduct. The underlying 

allegations in Applebaum consisted of assertions of “litigation fraud” and perjury tied to filings in 

a single probate dispute.193 The allegedly injured party did not identify a cognizable predicate 

offense nor did she plead conduct constituting mail or wire fraud or facts supporting a broader 

scheme to defraud.194  

So, in this challenge to the pleading, the lawyers and doctors characterize all of their alleged 

conduct as litigation activity and argue the only predicate acts attributed to the lawyers are the 

filing and serving complaints and, as to the doctors, the “preparation of medical reports in 

anticipation of and used in those litigations.”195 We agree (as we did in reviewing Noerr-

Pennington immunity earlier) the lawyers filing and serving complaints constitutes litigation 

activity. We also agree the filing of complaints alone cannot support a racketeering predicate act. 
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But Uber contends its claims do not rest solely on litigation activity but instead arise from a broader 

fraudulent scheme involving predicate acts of mail and wire fraud in the creation and transmission 

of false medical and billing records.196 It alleges the lawyers “orchestrated and directed” the 

doctors to generate the false records and arranged for them to be transmitted through interstate 

mail and wires and their subsequent use in demand letters and litigation, and the doctors knowingly 

created and transmitted those records to further the scheme.197 

Our Court of Appeals in Applebaum did not resolve this dispute. It does not address 

whether alleged acts of mail and wire fraud may constitute predicate acts where an allegedly 

injured party pleads a coordinated scheme extending beyond the litigation itself. Nor does it hold 

conduct otherwise qualifying as mail or wire fraud cannot serve as a predicate act because it is 

committed in connection with litigation. Neither party identifies, and we have not identified, 

precedential guidance from our Court of Appeals addressing this issue.198 

We then looked to the out-of-Circuit cases cited by our Court of Appeals in Applebaum. 

We do not find Snow Ingredients, Inc. v. SnoWizard, Inc. analogous. The plaintiff in Snow 

Ingredients alleged a series of obstructive acts across multiple proceedings but did not plead 

conduct constituting a predicate offense.199 The Court of Appeals for the Fifth Circuit affirmed 

dismissal because the plaintiff did not allege “actual criminal activity” as required to state a 

racketeering claim.200 It relied in part on its earlier decision in St. Germain v. Howard, where the 

plaintiff alleged mail and wire fraud but conceded the challenged conduct did not satisfy the 

criminal elements of those offenses and instead amounted only to violations of professional 

obligations.201 Here, by contrast, Uber sufficiently pleads conduct which, if proven, satisfies the 

elements of mail and wire fraud rather than merely improper litigation activity or violations of 

professional obligations. 
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The Court of Appeals in Snow Ingredients, Inc. also cited a distinguishable district court 

decision permitting a racketeering claim to proceed. Judge Sullivan in Feld Entertainment v. 

American Society for the Prevention of Cruelty to Animals recognized a critical distinction: “courts 

have refused to allow ‘litigation activities’ such as filing fraudulent documents or engaging in 

baseless litigation to serve as predicate acts for [racketeering], but only in circumstances where 

such acts constitute ‘the only allegedly fraudulent conduct.’”202 “On the other hand, where 

‘additional allegations of extortion or some other pattern of racketeering activity’ are involved, 

courts ‘have found that alleged mail and wire fraud violations arising out of malicious prosecution 

or abuse of process could be [racketeering] predicate acts.’”203 Judge Sullivan allowed the claim 

to proceed because the allegations were “not limited to claims that defendants filed false 

documents with the Court or otherwise engaged in frivolous and harassing litigation; they claim 

the entire lawsuit was based on bribery of the lead plaintiff and witness.”204 This distinction 

underscores the relevant inquiry turns on whether our colleagues reviewed alleged additional 

racketeering conduct beyond litigation activity alone. 

Our Court of Appeals in Applebaum also cited Deck v. Engineered Laminates and Raney 

v. Allstate Insurance Company but we do not find the analysis in those cases persuasive today.205 

Both cases involved racketeering claims premised on extortion theories arising from litigation 

conduct. The Court of Appeals for the Tenth Circuit in Deck found bad-faith or fraudulent litigation 

does not constitute “wrongful” conduct under the Hobbs Act and therefore cannot support an 

extortion-based predicate.206 But it separately recognized adequately pleaded allegations of mail 

and wire fraud based on misrepresentations in a settlement agreement.207 The Court of Appeals 

for the Eleventh Circuit in Raney likewise rejected an extortion predicate because “neither the 
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threat to litigate nor the fabrication of evidence behind the lawsuit made the action ‘wrongful’ 

within the meaning of” the Hobbs Act.208 

We find Kim v. Kimm and related Second Circuit authority most instructive. The alleged 

scheme in Kim arose from a single lawsuit supported by allegedly false filings with no broader 

pattern of fraudulent activity leading the Court of Appeals to hold “frivolous, fraudulent, or 

baseless litigation activities—without more—cannot constitute a [racketeering] predicate act.”209 

It “decline[d] to reach the issue of whether all [racketeering] actions based on litigation activity 

are categorically meritless.”210 It also emphasized “compelling policy arguments” against treating 

litigation activity as racketeering predicates, citing risks of retaliatory suits, disruption of existing 

sanctions regimes, comity concerns, and chilling access to the courts.211 

Our colleagues applying Kim “have generally required that, for a litigation activity to serve 

as a [racketeering] predicate act, a plaintiff allege facts beyond that a lawsuit was brought by 

legitimate means. Rather, a complaint must allege more concerted abuse of the legal 

system.”212  For example, Judge McAvoy found a plausible racketeering claim where the plaintiff 

alleged a pattern of mail and wire fraud supporting “a large-scale fraud scheme” and the “predicate 

acts [were] not limited to fraudulent activities in [an individual case], but rather include those 

activities necessary to support the massive fraud scheme he contends existed.”213 And the Court 

of Appeals has since reinforced this distinction, explaining litigation “involving hundreds of 

baseless state-court proceedings that are part of a massive fraudulent scheme [] may itself further 

a [racketeering] violation, which . . . consist[ed] of alleged repeated violations of the federal mail 

fraud statute,” while declining to decide “whether the state-court proceedings . . . constitute 

predicate acts.”214 It found “[t]he instant action is distinguishable from Kim” because the plaintiff 

did not “contend that the state-court proceedings [were] predicate acts . . . but instead that they 
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help[ed] further the [racketeering] violation, which consist[ed] of a pattern of racketeering activity 

under the mail fraud statute through other fraudulent activities alleged in the complaint.”215 “In 

other words, the issue is not whether the state-court proceedings are themselves predicate acts, but 

rather that they are allegedly designed to perpetuate and monetize the [racketeering] scheme.”216 

Uber alleges a scheme extending beyond litigation activity alone. This is not a case 

involving a single lawsuit supported by allegedly false filings. Accepting the pleaded facts as true, 

Uber alleges a coordinated, multi-actor scheme spanning dozens of lawsuits over several years, 

supported by the repeated creation and transmission of materially false medical and billing records. 

The alleged conduct includes directing claimant referrals, controlling medical treatment, and 

generating standardized or fabricated records for use across numerous claims. These allegations 

describe coordinated conduct occurring before, during, and outside litigation. Uber alleges the 

filing and serving of lawsuits serve to further and monetize a scheme predicated on independently 

actionable conduct—repeated use of the mails and interstate wires to transmit fraudulent records—

making litigation one component of the scheme, not its entirety. These allegations plausibly 

describe “more concerted abuse of the legal system” rather than isolated litigation misconduct. 

The Court of Appeals’s policy concerns underlying Kim are not implicated in these 

allegations. Recognizing liability here does not risk transforming every unsuccessful lawsuit into 

a racketeering claim or a retaliatory action. Nor does it displace existing sanctions regimes 

governing ordinary litigation misconduct. Uber alleges a systemic mass scheme across numerous 

cases and actors, for which case-by-case sanctions would not provide a meaningful remedy.  

The lawyers’ and doctors’ characterization of their alleged conduct as mere litigation 

activity does not allow us to dismiss Uber’s claim at this stage. Uber plausibly alleges the requisite 

predicate acts to support a racketeering claim. 



32 
 

2. Uber sufficiently pleads the enterprises necessary for racketeering. 

The lawyers and doctors argue Uber does not plead facts allowing us to plausibly infer the 

existence of a racketeering enterprise. They contend the alleged “Simon & Simon” and “Premier 

Pain & Rehab Center” enterprises “are not [racketeering] enterprises because those entities are 

themselves ‘persons’ alleged to have conducted the racketeering activity” and liability therefore 

fails as a matter of law.217 They further argue the alleged association-in-fact lacks the structure, 

continuity, and separateness required to constitute a racketeering enterprise.218  

An “enterprise” includes “any individual, partnership, corporation, association, or other 

legal entity, and any union or group of individuals associated in fact although not a legal entity.”219 

“[W]hen the enterprise asserted is a legal identity, such as ‘a legitimate business or 

organization . . . , the need to allege and prove the existence of enterprise structure can be met 

without great difficulty, since all aspects of the enterprise element . . . are satisfied by the mere 

proof that the entity does in fact have a legal existence.’”220 “An association-in-fact enterprise may 

be pled by showing: ‘(i) that there exists an ongoing organization, formal or informal; (ii) that the 

various associates of the organization function as a continuing unit; and (iii) that the organization 

has an existence separate and apart from the alleged pattern of racketeering activity.’”221 “The 

existence of the enterprise may be inferred ‘from the evidence showing that persons associated 

with the enterprise engaged in a pattern of racketeering activity.’”222 

  “[T]o establish liability under [the Act] one must allege and prove the existence of two 

distinct entities: (1) a ‘person’; and (2) an ‘enterprise’ that is not simply the same ‘person’ referred 

to by a different name.”223 Uber alleges Simon & Simon is the “enterprise” and Attorney Simon 

is the “person” who conducted its affairs through a pattern of racketeering activity in Count I.224 

Uber likewise alleges in Count II Premier Pain & Rehab is the “enterprise” and Attorney Simon, 
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Dr. Burt, and Simon & Simon conducted its affairs.225 These theories satisfy the distinctness 

requirement because the alleged enterprises are legal entities separate from the individuals and 

entities alleged to have conducted their affairs.226 Uber may also “allege alternative enterprise 

theories in [its] complaint without limit.”227 

 Uber also sufficiently alleges an association-in-fact enterprise conducted by Attorney 

Simon, Simon & Simon, Dr. Burt, and Premier Pain & Rehab. An association-in-fact enterprise 

“must have at least three structural features: (i) a purpose, (ii) relationships among those associated 

with the enterprise, and (iii) longevity sufficient to permit these associates to pursue the 

enterprise’s purpose.”228 The enterprise need not possess a formal hierarchy, chain of command, 

fixed roles, regular meetings, or other formal structural features traditionally associated with an 

organization.229 Uber asserts it pleads each of these elements and we agree. It alleges (1) a shared 

purpose—manufacturing fraudulent evidence of accident-induced serious injuries to enable [the 

lawyers] to extract artificially inflated settlements;” (2) relationships among the relevant 

defendants, including describing how they communicate and coordinate;” and, (3) “longevity, 

describing the association’s conduct back to 2020.”230 These allegations plausibly plead an 

enterprise functioning as a continuing unit and involving “interpersonal relationships and a 

common interest.”231  

The lawyers’ and doctors’ characterization of the allegations as mere referral relationships 

or parallel conduct does not warrant dismissal at this stage. Viewing the pleaded facts in the light 

most favorable to Uber, it alleges more than independent actors pursuing their own business 

interests. It alleges repeated coordination among the same participants in furtherance of a shared 

objective, including recurring referrals to Dr. Burt, Dr. Burt’s standardized reporting practices, and 

repeated use of the same procedures and fraudulent records to support claims. Nor does the 
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involvement of additional nonparty actors defeat the existence of an enterprise.232 We are likewise 

not persuaded by the lawyers’ and doctors’ separateness argument. An association-in-fact 

enterprise need not possess a “purpose or economic significance beyond or independent of the 

group’s pattern of racketeering activity.”233 Uber plausibly alleges three racketeering enterprises. 

3. Uber sufficiently pleads the proximate cause necessary for standing. 

The lawyers and doctors also argue Uber lacks standing because the alleged racketeering 

activity did not proximately cause its asserted injuries.234 They contend the alleged predicate acts 

of mail and wire fraud require some form of reliance but Uber “defied” the alleged 

misrepresentations rather than relied on them.235 They argue any settlement-related injury fails 

because the settlement agreements allegedly contain fraud-insulating integration clauses, Uber 

does not plausibly allege it paid the settlements, and Uber settled with knowledge of the facts it 

now calls fraudulent.236 And the lawyers and doctors finally assert damages cannot be apportioned 

without speculation, insurers or drivers are more immediate victims better positioned to sue, and 

no third-party reliance plausibly caused Uber’s harm.237 

“Any person injured in his business or property by reason of a violation of [the Act] may 

sue.”238 “The meaning of the relevant phrase is therefore straightforward: A plaintiff has been 

‘injured in his business or property’ if his business or property has been harmed or damaged.”239 

The Act “requires nothing more.”240 “In order to have standing to litigate a civil [racketeering] 

claim, a plaintiff must show that [he] suffered an injury to [his] business or property and that the 

injury was proximately caused by the defendant’s racketeering activities.”241 Proximate cause 

requires a showing there is “some direct relation between the injury asserted and the injurious 

conduct alleged.”242 “The focus [of proximate causation] is on the directness of the relationship 

between the conduct and the harm” rather than “the concept of foreseeability.”243 We are to 
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consider three factors when determining proximate cause: “(1) the directness of the injury, (2) the 

difficulty of apportioning damages, and (3) whether there are direct victims of the alleged violation 

that could better vindicate the policies underlying [the Act].”244 

We are not persuaded by the lawyers’ and doctors’ threshold reliance argument. The 

proximate causation element of a racketeering claim “[do] not necessitate first-party reliance on 

the alleged misrepresentations.”245 We also find Uber plausibly pleads proximate causation. It 

alleges the lawyers and doctors created and transmitted false records and reports for the purpose 

of inflating personal-injury claims against it. It further alleges the lawyers and doctors used those 

materials to create litigation leverage, increase the apparent value of the underlying claims, cause 

Uber to incur defense costs, and induce inflated settlements. The pleaded injuries flow directly 

from the alleged scheme. It alleges the lawyers and doctors intended it to be the target of the 

scheme and paid defense costs and settlement amounts it would not have paid, or would have paid 

in lower amounts, absent the lawyers’ and doctors’ alleged fraud. 

The lawyers’ and doctors’ settlement-agreement, knowledge, apportionment, insurer, and 

third-party-reliance arguments do not defeat proximate cause at the pleading stage. Their 

settlement arguments ask us to resolve fact questions about what Uber knew, why it settled, who 

paid, and what effect the settlement terms have on causation. Their apportionment argument 

likewise depends on a damages record not yet developed. Uber need only plausibly allege a direct 

relation between the predicate acts and its injury. It has done so by alleging the lawyers and doctors 

manufactured and transmitted false medical materials to inflate claims against Uber and thereby 

caused Uber to incur legal fees and inflated settlement costs. We decline to dismiss for lack of 

standing based on fact issues on proximate causation. 
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4. Uber pleads a conspiracy. 

The lawyers and doctors argue Uber does not plead facts allowing us to plausibly infer a 

racketeering conspiracy claim. They first argue the conspiracy claim fails because the substantive 

racketeering claims fail.246 This derivative argument is not persuasive because Uber adequately 

pleads substantive racketeering claims.247 The lawyers and doctors further argue Uber does not 

plausibly allege facts showing knowledge of the alleged racketeering scheme or an agreement to 

facilitate it.248 They contend the doctors rendered lawful professional services, there are “no 

allegations plausibly demonstrating that the Simon Defendants knew information in any of the” 

doctors’ records and reports “were false,” and the allegations amount to nothing more than parallel 

conduct and conclusory assertions of agreement unsupported by facts plausibly demonstrating 

coordinated action or a shared conspiratorial objective.249 

An injured party must plead “(1) agreement to commit the predicate acts of fraud and (2) 

knowledge that those acts were a part of a pattern of racketeering activity conducted in such a way 

as to violate” the Act to state a conspiracy claim.250 “There is no requirement of an overt act and, 

thus, ‘a defendant may be held liable for conspiracy to violat[e the Act] if he knowingly agrees to 

facilitate a scheme which includes the operation or management of a [racketeering] enterprise.’”251 

Uber plausibly alleges the doctors knew the lawyers “le[d] a corrupt enterprise to 

fraudulently manufacture evidence of non-existent serious injuries that could be used to extract 

artificially inflated settlements, and that they agreed to facilitate the scheme.”252 For example: the 

lawyers repeatedly referred claimants to the same medical providers over several years—Drs. 

Harvey, Piccillo, and Burt; the doctors generated records and reports used to support serious-injury 

claims; Dr. Yarus prepared causation reports and future care projections based on those materials; 

and the resulting records and reports were repeatedly transmitted and used in demand packages 
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and litigation filings. These allegations plausibly suggest coordinated participation in a shared 

scheme rather than isolated professional services or unrelated parallel conduct. 

Uber’s allegations also support a plausible inference of knowledge. Uber alleges the 

records and reports followed recurring templates across numerous clients, attributed serious 

accident-related injuries despite allegedly minimal injuries, documented unnecessary or 

unperformed treatment, and projected false extensive future care repeatedly over several years. 

These alleged patterns, together with the repeated involvement of the same participants, support a 

reasonable inference the lawyers and doctors understood their conduct played a central part of an 

ongoing scheme rather than a series of isolated transactions. 

The lawyers’ and doctors’ contrary arguments largely ask us to draw competing factual 

inferences from the pleadings and materials outside the amended Complaint. Whether the lawyers 

and doctors acted innocently, exercised legitimate professional judgment, or lacked awareness of 

the alleged scheme presents fact disputes not appropriately resolved today. Drawing all reasonable 

inferences in Uber’s favor, Uber plausibly pleads a racketeering conspiracy claim. 

III. Conclusion 

We find no basis to dismiss Uber and FedEx’s racketeering claims based upon res judicata 

or Rooker-Feldman. Immunity under the Noerr-Pennington doctrine designed to protect the right 

to petition the courts poses an interesting issue addressed by our colleagues now outside of the 

historical antitrust context from which it arose. We recognize petitioning activities are generally 

entitled to immunity under the Petition Clause as we do not want to chill  rights to seek remedies. 

But this immunity to freely petition has limits like most First Amendment rights. Not all conduct 

leading to a lawsuit can be litigation activity with immunity. And a lawyer and his experts cannot 

create false documents under the guise of the Petition Clause and then be immune for their fraud. 
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The question before us – and eventually to be resolved after discovery and possibly by the jury– 

is whether the lawyers’ identified filed complaints in Philadelphia courts undisputedly constituting 

petitioning activity fraudulently misrepresent the lawyers’ view of their clients’ case including 

damages. But Uber and FedEx sufficiently pleaded these state court allegations are fraudulent 

subject to our review following discovery. Uber and FedEx pleaded details allowing us to plausibly 

infer each element of its racketeering claims.  It will now need to adduce evidence to support its 

liability and damages theories.   
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noted the Court of Appeals for the Second Circuit acknowledged “tension” between including mail 
fraud and excluding perjury as predicate acts but found “where a fraudulent scheme falls within 
the scope of the federal mail fraud statute and the other elements of [racketeering] are established, 
. . . it will not be the fact of the perjuries alone that suffices to bring the matter within the scope of 
[the Act].” Daddona, 156 F. Supp. 2d at 163 (quoting United States v. Eisen, 974 F.2d 246, 254 
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209 Kim v. Kimm, 884 F.3d 98, 104–05 (2d Cir. 2018) (emphasis added). 

210 Id. at 105. 

211 Id. at 104. 

212 Black v. Ganieva, 619 F. Supp. 3d 309, 342 (S.D.N.Y. 2022), aff'd, No. 22-1524, 2023 WL 
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2020) (citing Sykes v. Mel Harris & Assocs., LLC, 757 F.  Supp. 2d 413, 425 (S.D.N.Y. 2010) 
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