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(The followipg,was heard'in open'court at 3:07 p.m.)
THE COURT: Good afternoon.
ALL: Good afternoon,zYQur Honor.
THE COURT: Counsel,‘plaase, your appearances for the
recordf for the plaintiff's éide; |
‘ MS. WEISBLATT: - For thé plaintiff, Roseann Weisblatt,
W-E-I-S-B-L-A-T-T, and William Angle. |
MR. ANGLE: A-N-G-L-E. |
THE COURT: Thank you.
- MR. LINDYi . Your Honor,_goad afternoon. On behalf
of thevdefendant, Jeff Lindy, L-I-N-D-Y.

THE COURT: All right. There is a motion to

dismiss. - I'll hear it, Mr. Lindy.
MR. LINDY: ) Your Hohor, thank you. What I don't

intend to do ‘is to belabor the briefs, nor can I rest on the
brief[ but I do want to highliéht certain aspects bf our’ argument.

Your Honor, with fegards!to.the'motibﬁ‘to dismiss, I
think the most crucial'argument'that the plaintiffs have come back
with in their response to.auf motioa to suppress is that.the forum
selection clauée is not mandatOryf, v

With'regards to the forum selection clause, it is in
writing, it is attachéd to the-defendant's --to Google's motion to
dismiss.

At paragraph seven.entitied fMiscellaneous“ and we
quoted this at page three of ourvmemorandum‘of law té our motion
to dismiss, it says:thaf "The agreement must_be governed by
California.law, except for its COnflict 6f law principles and
adjudicated in Santa Clara, california."

It.says the agreément'must, "must" is-a verb, "must"

is modiinng not only the choice of law provision, which is

California; but also the forum selection provision, which is

~
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adjudicated in Santa Clara, California.

» So, I will simply-and merely.rely on ourvarguments in
the brief witn regafds to that, and simply highlight it by sayiné
what I just said. The,lénguage is unequivocal, it is a forum
selection clause and the word "must" is used.

THE éOURT: vWéli, tellime how was the contract itself
made manifest to the plaintiff?

MR. LINDY;_;YYour Honor, thét obviously -- Your

'Honor;s questionigoes to the plaintiff's arguments having to do
with unconscionébility as well ——‘inraddition to the adhesion,
whether the contract is thatvof adhesinn.

As in all.internet‘éontracts, the’contracting parties
converse electronicallynand send documents electronically. In
this case, the‘document; the Exnibit.A, was sent electronically.

'Wevdo not cité'tO'this ¢asef but I do want to say that

there is a --

THE‘COURT: - Well, when you say~sent electronically --
MR. LINDY: Yes. .

THE COURT: = -- what do-you mean?

MR. LINDY: I mean that when the plaintiff, when Mr.

Feldman accessed Google's program to sign up for the Ad Words
advertising program, he did so‘by:clicking.

‘When you-sign up for it,:when you pay for it with your
credit card numbérs, if that's ‘indeed how'he"baid, the édntract
which is Exhibit A, is transmitted to_him the way it was for the
thousands of other people around the country who signed up with
Google. v

I guess by analdgy ~- I am certainly much more
familiar with AOL, but when I signed up for AOL[ you know, I did
it, and-a contract was trénsmitted'to me which,.if I wanted to

print it out, I could have, and which I wanted to .read in
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thofoughness, I could have done that as well.

THE COURT: You pay first and read later?
MR. LINDY: No, I don't believe so, Your Honor. I
believe that -- I believe that they are entitled to read it if

>they wént‘before they pay. All of this is accessible on the
Google website. '

THE COURT: Well, on the website how is it set up?
Do you get to the pay dption only if'you go through a button that
gives you an opportunity to see. the contract?

MR. LINDY: _ If you aré\signing up to pay for it, you
cannét access the-qdntract as you're going through that sign-up
procedure. But, if you get out of the sign¥up procedure, I
believe that you cén access_thevcdntract to see if you want to go
back and register for the advertiSiﬁg'program.

THE COURT: _é)kay. All right. I understand your
argument. _ '

MR. LINDY: Okay. And again, Your Honor, if I
could do this for the record because, again, our apologies, we did
not cite this in our initial brief.

The'ngenth.Circuit ét 105 F.3d. 1147 and the
plaintiff's name is Hill, said that internet contracts are just as
enforceable as regular contracts, you know, entered into in the
.old-fashioned world. | |

So, we believe that Mr. Feldman's arguments with
regards to -whether the contract is unconscionable, or Qhether the
contract is Qné of adhegion simply,doesn't apply.

The only other thing I would note whiéh we did in our
‘papers, with regard to whether it‘é a contract of adhesion is
simply -- and I don't mean to be flip when I say this, but Mr.

Feldman holds himself out as a sophisticated lawyer who can do

battle with industry giants.
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Now, in this matter to come forwardvand say that he
was not being dealt with at arm’'s length, that he did not
understand the terms of what he was regiétering'for, we don't

" really think_that'that“afgument can fly with regards to a lawyer
such as Mr. Feldman. » ' . v

I would note also that with regards to the remedy, we
cited the Salavara (ph) case which is a»Thifd)Circuit case from
2001. The pfopéf rémedy; if we.are dorrect, that the forum
selection clause is mandatory‘and applies, the proper remedy is
dismissal. | |

Your Honor, of course, always has the option to simply
transfer thié to the -~ to your sister court out_in California,
but dismissal certainly is appropriate.

- One thing that the plaintiff élso dealt with and
brought up in their response was. the opt-out notice from the class
action and plaintiff-spentvsome‘time saying that the opt-out
notice was inappropriate.

_There simply-is no law which suggests that the
jurisprudence of forum selection and the jurisprﬁdence of class
action work is in any way connected.

| So, we did think about filing a reply brief, but
decided we didn't need to:file:a‘reply brief. I wanted to
comment on that argumerit.

VThere is no law put forth by the plaintiff and,
indeed, there is no law that says these areas of law, forum
selection and opt-out invclass actiohs are in any way related.

. Finally,vYouf Honor, with regards tévour unjust
enrichment claim,.what we would note, that is when this case was

‘first filed by Mr. Feldman in the Philadelﬁhia Court of Common

Pleas, he did say that this‘was a hundred thousand dollar case.

He did allege breach of contract, and he did attach the contract
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to that complaint.

| ‘When he aineﬁded the complaint which he did after
seeing our.motion to dismiss, When he émended the complaint in
this ‘Court, he aileged implied contraét and’did not attach the
written contract. , | ' |

Obvioﬁsly;'we”ré-alleging‘thét Mr..Feldman cannot have
it both ways.  We believe that fthis is, indeed, a writtén
contract.situation. | -

If Yoﬁr.Honér doeé-nottgrant ué relief on our motion
to dismiss,'the'alternativevafgumentfthat”we would respectfully
advance.fbr Your Honor is that becéusé this‘is an express contract
under both Caiiforhia and»Penﬁsyl&ania iaw'the'plainﬁiff cannot
have a claim.of unjust enrichmeﬁt éndy agaih, we brief that in our
papers. =

_Your Honor, I stand hére willing to aﬁswér any other
'questions, but other than that, I kﬁowiyou havefread the papers,
and I simply rést on our’submissions.

THE COURT;» .Thank‘yoﬁ.

MR. LINDY: . Thank you.

MS. WEISBLATT: Let me first respond to some of
counsel's poiﬁts and start backwards. . | | |

There is an intersection between forum selection
clauses and class actions where the.net effect of a class action
settlement té»a pﬁnitiVe class member who opted out to vindicate
his rights as anbindividﬁal plaintiff is suddeniyAgonfronted with
thé‘forum selection ciause that the Rule 23'notification did not
provide to the}nétioﬁal class.

. v . THE CQURT{ Well, if‘the'person decides to opt-out,
doesn't the person také itvﬁpon herself to be her own counsel?

. MS. WEISBLATT: If they're ah attorney which, of

course, we have that situation here, and I also want to inform
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Your Honor that thisyclass action,against‘Google was basically a
business tert.

These Were all eophisticated attorneys, business
people. The plaintiffs were all businesses, they were not
consumers, we are not talking about
that. 7

THE COURT: Well, the piaintiff here opted out

because he thought he could get a better situation for himself --

MS. WEISBLAT?: True, he was not happy --

THE COURT: -- some place.else; |

MS. WEISBLATT& _True, Your Honor, he was not happy
with the settlement. It's basically a coupon settlement.

What has happened ‘in the~settlemeﬁt is it's a ninety
million dollar value, and basically what they are giVing‘to'the
class members is the ability to go back on the sitevand start
advertisingvif they wieh.‘

THE COURT: . I'm not concérned about that. I mean,
but if Mr. Felaman opted out, then he did so for his own reasons
and at his own risk, the risk he's willing to take in the sense he
thought he could do better. by bfinging hisbown suit.

MS. WEISBLATT: Right, And certainly as a_plaintiff
it is his bosition and our position that he can come to this Court
in his home state and litigate thevcontroversyg

‘We find it perticularly specious of the other side
that they are pushing or asserting a writihg with the forum
seleetion claﬁse in it, that it is our position that it is hot
mandatorily worded suffieiently‘i will say. rather is --

THE COURT: Well, it says that it must be brought in

Santa Clara County for adjudication.

/’ ) ) . . N
MS. WEISBLATT: Which to me is not clear whether they

mean or State or Federal Court in the first instance.
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THE COURT:_ Well, it should be in Santa Clara éounty.

'MS. WEISBLATT: GEither couft in the county.

THE COURT: . Yes. ‘ )

MS. WEISBLATT: Okay.; But, it is our position that
it is.mofe of a permissive?clause.-.'If.they'really wanted it to
bé exclusive, if_they wanted to coﬁfer jurisdiction exclusively to
Santa Ana (sic),‘they_should have so. |

We have some>cases-in our brief that talk about some
of theutrigger languagé that you want to see in such a clause as
only, exclusively, solely. That i; oﬁr position and I am not
going.to belabor the point.

What I do want to add —-

| THE COURT:i . Do you-Conbedé that there was a contract?

MS. WEISBLATT: .fddr'Honor, we have amendéd the -- we .
have filed a second complaint for a breacﬁ’éf ah implied contract.
We.did ﬁot attach the wfiting; Thére is' a question, and I think
it goes back to.your earlier qUesEiéns to Mr. Lindy as to whether
or not there was an arﬁ’s length negdtiation entered here.
| THE COURT: But, you would have to have a_contractvin
order to have your underlying ciaim;

MS.HWEISBLATT: We could have an implied contract

‘without a writing, Your "Honor.

THE COURT: ' No, but the -- you rely upon the written
contract for the contract -- the claimed contract breach.

.MS. WEISBLATT: If_they want to assert the.writing
and fof -- for arguméﬁt Séke) &our Honor, let's as -- they a?e

coﬁihgvhere, they arevasserting thé writiﬁé, they Wéuld have done

it; they have done it as, you know, proceaurally, that's fine.
our position is that going back to your"earlier

questions at the beginning of the argument,:you know, and Mr.

Lindy's admission here that these were
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old-fashioned -- youvknow, thefinFernet is no different fhan
entering contracts in the old—faéhioned way .

_Well, I Say no, and I'think your questions point to
that, which is how was this contract entered, what precisely
happens. _ |

THE COURT: What haﬁpened?v

MS. WEISBLATT: What hgppens, my‘understanding is
that, in most internet contracts that I --

THE COURT: ‘No, what happéﬁed in this inétaﬁce?

MS. WEISBLATT: -~ In this instance' I believe that you
can't necessarily -- you accept the'térms, but you don't
necessarily_see all of the terms and you certainly -- and even if
.you see all'of.the terms, Ypur Honof, even if you go page by page
by page and_?hen ydu click "I accept" and then yéu give your Visa
or Masteréard numbers,‘even in that case, okay, it's our position
that you're still:not negotiating arm's length like

THE COURT: But, you have three days to --

MS. WEISBLATT: -- the, old-fashioned way. |

THE CQURT: 7 But, you have three days to rescind the
contract. | v v( » ' ‘

MS. WEISBLATT: Yes. V,Well, Google has taken the
position in their papers, howéver)'that -- you know, we‘could havev

gone back to Google and said, you know what, we don't like your
forum selection clause, we don't like this»clause, but that's
really'not,the case; You;:Honor.

'These'are mass contracts that are sent out to

thousands of people every day. I think we've all seen them, we

kndw how they work, -you don't get to negotiate.

THE COURT: - Well, was there anvoption on the computer

program for Mr. Feldman to see the terms of the contract before he

purchased it?
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MS. WEISBLATT: That I am not sure of, Your Honor,
and I think that that might go to an'important issue here because
certainly, certainly if_you-have to pay first - you have to pay
and accept and nothing happens if you don{t accept.‘ If it's --
all that is rougﬁ if yoﬁ say I do;nOt acéept, I doubt that Google
is going to take your money. '

THE COURT: Well, ao you contend that there was an
agreemeht, or there was not an agreement?

YMS. WEISBLATT: - Yéur Honor, i'will take the position
thét there was -- | .
'THE COURT: = You have to choose, it seems to me.

MS. WEISBLATT: "And_I will take the position as we
said on the papers, thatvit was én implied contact without a
.writing because -

THE COURT: An implied contract for what?

MS. WEISBLATT: For a purchase of advertising
services.
THE COURT: All right. Now, I could construe the

implied agreement as yourfobliQation to\pay'for whatever clicks
there are._:.
 MS. WEISBLATT: Correct.
THE COURT: Whether you like the clicks or not.
MS. WEISBLATT: Okay.
" THE COURT: | And thatfs nét -- so you would be
obligated to pay for all clicks.
MS. WEISBLATT: I.think that is whgt happened here.
THE.COURT: Well, YOu have an argument, it seems to
me, under the contract you were to pay only for non-fraudulent
clicks.
MS. WEISBLATT: . I believe the'way that it's supposed

to work and I think that~the basis of the class action was that

s
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people wound up -- this winds up being a --

THE COURT: But, the -

MS. WEISBLATT: - dispute where you wind up being
overcharged. -

THE COURT: Thé‘élass action, I asgumé; was not
adjudicated on its merits.

MS. WEISBLATT: Well, it was a settlement class,
that's correct, Your Honor. @ I don't know how far they litigated.

THEVCOURT; - So, I mean, all of it was a claim.

MS. WEISBLATT: True. A

THE COURT: It seems to me that YOu have a contract
or you don't have a contract. - ‘Y%u either have this contract or.

you don't have a written contract.

If you have an implied ¢ontract -- you can't have an
implied contractvfor éll of the terms of the written contract that
you like, excluding thdse that you ddn't like. | ‘

MS.IWEISBLATT;' Well, then,. you know, we will stand
on the position thét there is no writing and if Your Honor feels
that the way that the cbntract was entered that there was a'

writing, then I guess you're certainly --

THE COURT: So, it ‘was an impiied contfact for what?

MS. WEISBLATT: "To purchase adﬁertisipg for a fee,
but I think it was like‘f— it varied. It éoﬁld.be thirty dollars
a click. If it was a realiy popular wdrd'it could be as high as

seventy, eighty dollars a click. _
THE COURT: Well, how would you determine what the

rate should be and how was it determined --

MS. WEISBLATT: There was no rate settled.
THE COURT:  Pardon?
MS. WEISBLATT: There was.no rate agreed on in these

contracts.
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THE COURT: But,'thefe wer? monies paid¥
MS. WEISBLATT:  Yes. I~b%lieve that what happened -
THE COURT: But; the monies were paid pursuant to the
written agreement. ~
' MS; WEISBLATT:- Yes, but it;was a_pay per click. I
don't believe there is a price of the clicks in the contract. I

.think you will agree wi£h me that there is none.

I think what haﬁpéns is, Your Honor, the popularity of
the word drives up the price of‘€he-c1iék,'and so when you go to-
not enter the contracﬁ; but:go'to;figure'out what word you want to
purchasé, you see the going.rate}.and that can change from‘
hour-to-hour, day-to-day.

MR. LINDY: And that is what is in the contract.

MS. WEISBLATT: - Yes, they explain that to you. . It;s
the internet, Your Honor, it'ié the:
twenty-first céntﬁry,_ﬁhét can I'say.

THE COURT:. Well, we have to live in the twenty-first

century. »

MS. WEISBLATT: iYou know, and that's basically how it
works. So, you seé the.pricé, but not within the contract's four
corners. You'see'the price totally separate.

THE COURT: -Are ?oulsﬁre of that?

MS.'WEISBLATT: " Yes, I am certain. I'm fairly
cértainly, ves. I think Mr. Lindy --

THE COURT: Fairly certaiﬁ aoes not mean that you are
certain? _ . i ‘

| MS. WEISBLATfs T I thiﬁk Mr. Lindy kind of agreed with

. what I have just stated.
MR. LINDY: I have been’on the hot seat plenty with

His Honor. 1I'm not on it right now, so i‘m not going to jump
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into that.
MS. WEISBLATT: Okay. Well, I'm fairly certain,
Your Hoﬁor, I'm nOt’a huﬁdred percent certain. I could certainly

submit that’ later for Your Honor's review.

THE COURT: If youvsay you are not one hundred
pércent certain, that means you're not sure. That should be your
answer.

'.MS. WEISBLATT{~ You know, I'm sure of my first --

actually I had seen the screen myseif in being in ‘the firm, aﬂd so
I am going from my own recollection, although I was not the person
.who Was déaling with those mattérs;
So;-as far as my own récollection, you do see it
whether you look at the contract br nbtvbecause you have to make a
decision whether you want to pﬁrchésé the service and‘&ou want to
know your prices.
- If I can just finish by adding -- unless,YourvHonor

wants to ask me another question, I would just like to finish my

argument . ) _

THE COURT: Now, I want to be sure --

MS. WEISBLATT: Go ahead.

THE COUkT: -- not élmost sure, but sﬁre that you're
contending that there was no -- that you were not bound and Google

-was not bound by the terms of any written contract.
MS. WEISBLATT: Yes[YI”m sure, that's our positioﬁ.
- THE COURT: Okay.

MS. WEISBLATT: But, alternately if there was, our

comeback is forum selection clause not good enough.

We should be here, not in the West Coast.

The witnesses, the-documents and the -- you know, the
conduct occurred here, there is no reason to be in California when

Google themselves settled a State Court class action in Arkansas
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and didn't assert the forum selection.clause on behalf of

thousands of people, and there were tWo class actions filed in the
Northern District of California.

THE COURT: . Well, you know what théy say about
Arkanéés'laQYers. ' ‘

MS. WEISBLATT: No, I doﬁ't know whét they say.
Whatvthey said in the ordefvfrovaudge White of the Northern
District that the plaiﬁtiff's pogitién'here is the only reason why
Google wanted to go to Arkansas_is‘beéausevthey thought they would
-get a better deal- out of ;hoéé lawyers.which is my first, you
vknowﬁ learning of that reputatioh,vYour Hénor. I didn't know
that. | v / |

THE COURT: I don't know anything about - the
reputation of‘Arkanéas lgwyers';; . ‘

" MS. WEISBLATT: Okay.

THE COURT:»' -- beyond presidential politics.

MS. WEISBLATT: Well, I guess —- I think I just —- I
want to basically say,:Youf;HOnor, that, you know, if there is a
writing, we don't believe that the'1404 trénsfer burden here has
been met because thié Court is‘more“than adéqUate,-and this Court
is no more appropriate to hear this case than the court in

California, and that is the burden.

THE COURT: I agree, this Court is quite competent to -

hear that over which it has'jurisdiction and will not decline:
proper jurisdiction; But,-on thé_ofher hand, if it doesn't have
jurisdfction, it doésﬁ't hévg jurisdictioﬁ.

Y&u have an unjuét,enrichment ¢laim.

MS{>WEiSBLATf: ~'Yés, Your Honor.

Tﬁﬁ COURT: = And i think the law is that if there is

any writing then you can't have an unjust enrichment claim.

MS. WEISBLATT: That would be the gist of the action
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doctrine, I believe.

THE COURT: Okay.

MS. WEISBLATT: And, so,,again'our position would be,
if no writing, unjust enrichﬁent'cléimzat this eérly stage of the

»proceedings( alternéte theoxry to -- you know, Why dismiss it now,
why not -wait for summary judgmént;

(?aﬁse in proceedingsl)- »

THE COURT: All right. I will consider this as a

‘motion for summary'jgdgment because_i am -going to require YOu to

take discovery and to provide informatioﬁ to the Court about what
the prograﬁ was, not what‘Mr;vFeldman.may have done, but what the
program offered to any,ﬁéer in the making of the selection -- in
making choices. . .

I read many cases on thé subject of the. click rap.and
I believe this is'impOrtanE tb know for the parties and for the
Court and for any Appellate Court.that might be interested in
hearing the appeal of any unhappy pefson with any decision that
this Court has éo make. Y

So, thétbis one of the things that I feel is necessary
for thévtrial judge to devélop this part of the record in order to
consider and decide thesévissues that have been raised on the
motion to.dismiss.

So, this is not a license to have general discovery,
but it is to provide for the Coﬁft,within fifteen days this
information about what was on the screen at that time.

MR. LiNDY: vYour_Honor; if i méy. Your Honor

refefenced discovery and I don't have the answer to this question.

But, if defendant Google provides us information by way of
written materials'éS’dppOsed to actual live depositions and things
of that nature, I‘would assume that's okay.

THE COURT: That's all right.  And it should be
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presented in such a way that it'is:through én affiant who knows
what was there, What was -- there shouldn't be any dispute about
that.

MS. WEISBLATT: Okay.

THE COURT: Maybe there is going to be a dispute, but
there shouldn't be a dispute about what on a certain date was
going through the wire or thrbugh the air to the internet usef
because you can pinpoint the date of the acceptance.

| MR. LINDY: Yes. o

MS. WEISBLATT: Yes.

THE COURT: All right. I will not require from you
furthervargumenﬁ. I will.décidefthe issueé promptly upon reCeipt
of this additional informatibn. Thank you very much.

MR. LINDY: " Your'Honor!vthank you very much.

MS. WEISBLATT: Thank you, Your Honor.

THE COURT:  Okay.
(Proceedings adjourned,.3:3l p.m.)

ok ke




