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NORTH JACKSON PHARMACY, INC.,
Plaintiff,
V. Civil Action No. 06-4115
MEDCO HEALTH SOLUTIONS INC.

Defendant.

MEMORANDUM

C. Darnell Jones,|I J. January 18, 2017

l. Introduction

This long pending multidistrict litigation involves amtist claims brought by several
Plaintiffs against companiesngaged in the business of providing pharmaceutical benefits
management servicés.In the various suits, |&ntiffs allege thaDefendantsngaged in one or
more price fixing conspiracieghat resulted in reducing the amounts reimbursed to independent
pharmacies for prescriptions they filled foarticipantsof the drug beefit plans administered by
the Defendants.In Civil Action 06-4305(hereinafter “the lead case” o€aremark), Plaintiffs
North Jackson Pharmacy, In¢North Jackson”and C&C Inc.,d/b/a/ Big C Discount Drugs
(“Big C”) (collectively “Plaintiffs”) allege antitrust claimsen behalf of a class of independent
pharmacie$ (“IPs”) against Defendants Caremark Inc. (n/k/a/ Caremark, L.L.C.) and related

entities €ollectively“Caremark”). Plaintiffs allege two illegal conspiractescontrol the prices

! Thelead case, assign€ivil Action No. 064305in this District, was originally filed in
2003in the United States District Court for the Northern District of Alabaana the operative
Second Amended Class Action Compla{tf8AC”) was filedon June 22, 2004. The Judicial
Panel on Multidistrict Litigation consolidated tabove captionedases for prérial proceedings
in the United States District Court for the Eastern District of Pennsylvard@(d6. The MDL
was previously assigned to two other judgeqSeeJudicial Panel on Multidistrict Litigation
MDL 1782 Transfer Order dated August 24, 2006 (attached hereto as App’x A).)

2 Plaintiffs define “independent pharmacies” as having five or fewer locations.irn‘Cha
pharmacies” are defined as having six or mocations. (SAC 7 1.)
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paid toIPsin violation of Section 1 of the Sherman Act, 15 U.S.C. § 1, namely tkh}
Caremark and other Pharmacy Benefit Managers (“PBbtaijpiredwith their clients— health
plans run by employers, labor unions, health insurers and health mamogéeorganizations- to
fix prices paid tdPs and (2) Caremark conspired with other PBMs including Express Scripts,
Advance PC%and Medcoin a horizontal price fixing scheme set reimbursement rates at
unconscionable and punitively low levels.

Presentlyawaiting decision in the lead case ar&lotionfor classcertification pursuant
to Fed. R. Civ. P. 23, and Motion by Caremarkto exclude Plaintiffs’ expert evidence.
Presently awaiting decision in Civil Action 86114 (“Express Script$, a class action brought
by North Jackson against Express Scripts, Inc. (“Express Scraotsl’)Civil Action 064115
(“Medcd), a class action brought by North Jackson against Medco Health Solutions, Inc.
(“Medco”), is a Motion to decertify a class that was certified before the case became part of the
MDL. Presently awaiting decision in Civil Action @30 (‘Brady’) is a class certification
Motion similar to thatpending inCaremark For the following reasongaremark’sMotion to
exclude expert evidence shall be grantekintiffs’ Motions for class certificationin the lead
caseand inBrady shall be deniedand the class previously certified lHxpress Scriptand

Medcoshall be deertified.

3 After this action was initially filed in the United States District Court for the Northern
District of Alabama, AdvancePCS was acquired by Carem&@keln re Pharmacy Benefit
Managers Antitrust Litig.582 F.3d 432, 434 n.1, 437 (3d Cir. 2009) (noting acquisition occurred
in March 2004).



. The ClassCertification Record in Caremark®
a. Background

North Jackson is alf? in Jackson County, Alabama owned by Bryan Hicl&eelNo. 06-
4305 ECF 1,SAC 1 9; seealso 06-MD-1782 ECF 248-2,Declaration of Bryan Hicks (“Hicks
Decl.”) 1 1-2°; ECF 2613, Hicks June 29, 2005 Dep. at 1.) Big C islBrin Jackson County,
Alabamaownedin partby Dexter Cordes (See SAC 110; ECF 2614, Cordes June 28, 2005
Dep. at 1.) Plaintiffs seek torepregnt a class of “[a]ll independent pharmacies within the
boundaries of the United States who contracted with any of the named Defendants, . . . to
dispense and sell prescription drugs for any client payors” duhiegoeriodof 1993 to the
present (theClass Period.” (SAC {35.) According to a declaration provided by Gregory
Madsen, Caremark’s Senior Vice President, Retail Services, in 2006 therealert 25,000
pharmacies that Caremark considered to Rse |ECF 2615, Madsen Decl. 112.) IPs are
dispersed throughout the United States, including in both large urban settings andeasgal ar
(See idJ15.) SomePs may have significant buying power, while others may not, depending
on the competitive conditions of each particular mark&ee(idf{13, 15.)

PBMs like Caremark contract with entities that sponsor prescription drug benefit
programssuch as employers, labor unions, health insurance plans, and health maintenance
organizations (collectively “Plan Sponsors”) to act as a {pandy adnmistrator for the Plan

Sponsors’ programs. SeEeECF 2602, Aug. 2005 FTC Studyharmacy Benefit Managers:

* An Order entered on January 27, 2012 permitted Plaintifi€aremarkto conduct
additional class certification discoveand submit an amended Motion for class certification.
(SeeECF 171.) That Order also provided that, for the sake of efficiency and judicial economy,
the class certification motions filed in the other MDL cases would be held undernaéntse
while discovery proceedad the lead case

® Unless otherwise notea)l other ECF citations are to 08D-1782, the master MDL
file for this litigation.



Ownership of MaHOrder Pharmaciesat 1-3 (“2005 FTC Study”)) To fulfil their contracts
with Plan SponsorsPBMs contract with pharmacies in erdto build networks of retail
pharmacies that can provide the Plan Sponsors’ enrollees with convenient &mcess
prescriptions. $ee idat 1.)

Plaintiffs allege two distincantitrustconspiraciesinder Section 1 of the Sherman Act
wherein Caremark onspired to reimburseP$ at a lower rate than what it paid to Chain
Pharmacies. First, Plaintiffs allege that Defendants are agents for thes, dlenhealth plans,
in fixing prices to Ps (the “Plan Sponsor Conspiracy”’)SeeSAC 166, 71; ECF 24&t 1
(“First, Plaintiffs allege that Caremark and other PBMs reached an unlaréehaent with their
client payors’).) Plaintiffs allege that various health plans acted through Defendants in a
horizontal conspacy to lower the prices that they paid tBs for prescription dispensing

services. (SeeSAC { 71) Second, Plaintiffs allege that PBMs conspired with one another in a

® See alsdSAC f 5d (“[Caremark acts] as a conduit for the Client Payors to engage in
horizontal restraint of trade by removing the need and existence for any mwakety they
must compete in order to secure the services of pharmacists to servicenghead.i The
removal of this market and the conferring of the aggregate power to negotiates¢hases
upon [Caremark] and other PBMs amounts to horizontal price fixing as it allows for the
stabilization and repression of the fees pharmacists would be able to charfiee and open
market.”)

After the case was filed in Alabama, it was transferred to the NorthstncDof lllinois.
(SeeNo. 04cv-05674 (N.D. Ill.) On August 12, 2005, that Court issued an drdkling that
the Plan Sponsoroaspiracyclaim was subject to rule of reason analysiSeeNorth Jackson
Pharmacy, Inc. v. Caremark Rx, InB85 F. Supp. 2d 740 (N.D. Ill. 2005) (“the lllinois
Opinion”). There has not yet been a judicial determination whether thePiBidrconspiracy is
to be adjudicated under the per se rule, the rule of reason or adapkcknalysis. For purposes
of the pending motions only, it is assumed that the per se rule applies to thatAtawondingly,
the discussiorinfra related to product and geographic market didims and market power
refers only to the rule of reason claim.

It should be noted thanhithe introduction to their certification submission, Plaintiffs
assert that [b]oth conspiracies involve horizontal arrangements subject to per se analysis, not
evduation under the rule of reason(ECF 248 at {emphasis added) They go on to argue at
length that the Illinois Opinion, issued before the case became part of the Mbiearsly
determined that the rule of reason appliedhe CaremarPlan Sponsoconspiracy claimgee
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“horizontal price fixing scheme[]” to “set[] reimbursement rates for Afésnat unconscionable
and punitively low levelsvhich are far below the level that would exist in a true competitive
market and, further, below any measure of Plaintiffs’ costs including theibigrimarginal,
and/or actual costs,” and by engaging in certain other conduct (the “PBM Cog§pirdd. at
19 75-76; ECF 248 at 1 (“Second, Plaintiffs allege that Caremark conspired with RiB\s
including Express Scripts, Advance PCS and Medco in violation of Sectjon 1.

Plaintiffs allege that Caremark violated the antitrust laws through tleevialy practices:

- Fixing and artificially depressing the prices to be paid to
independent pharmacies for prescription drugs;

- Accepting “kickbacks” such as rebates, discounts, and other
undisclosed incentives from drug manufacturers in return for placing the

ECF 248 at 1&22) and assert that “the Court should reject any attempt by Caremark to justify its
agreements to fix prices.”ld; at 22.) The determination that the rule of reason and not the per
se rule applied to the Plan Sponsonspiracy claim is the law of the caaed Plaintiffs fail to
couch their argument in terntisat acknowledge that significanc@his failure is somewhat odd
considering that law of the case issues have previously arisen in Dihevwth Plaintiffs
sucessfully asserting before thénited States Court of Appeals for tiéird Circuit that the
prior transferor judge erred in failing to grant law of case status to g ianed by a transferee
judge. Seeln re Pharmacy Benefit Managers Antitrust Liti§82 F.3d 432, 439 (3d Cir. 2009)
(stating that the “[lJaw of the case rules have developed “to maintain temsysand avoid
reconsideration of matters once decided during the course of a single contawsnugt.””
(quotingCasey v. Planned Parenthdbof Se. Pa.14 F.3d 848, 856 (3d Cir. 1994) (quoting 18
Charles A. Wright, Arthur R. Miller, Edward Cooper, Federal Practice anceéuoe 8§ 4478 at
788 (2d ed.1981))).

Under law of the case doctriniae discretion of a court to revisit its own rulimgthat of
a coordinate court is limited to “extraordinary circumstances” (1) where neveneddis
available, (2) where a supervening new law has been announced, (3) where there is a need to
clarify or correct an earlier, ambiguous ruling, or\i#dere arunambiguous rulingnight lead to
an unjust result.In re Pharmacy Benefit Managers Antitrust Liti$82 F.3d at 439 (internal
guotations and citations omitted). Because Plaintiffs cite to no new evidenbangecin the
law, the lllinois Opinion’s discussion of why the per se rule should not apply to the jtlasd®
conspiracy claim is unambiguous, and the result that the rule of reason should appdyisheret
not unjust, there is no cause to revisit the rulifdoreover, to the extent that Plainsfargue
that the ruling was incorrect, we fully agree with the lllinois Opinioe&sons fodeterminng
that the conspiracy alleged between Caremark and the Plan Sponsors should lssl govaen
the rule of reasonSeelllinois Opinion, 385 F. Supp. 2at 749 (becausdtie bundle of services
provided by Caremark reflects a cooperative arrangement between Caremaitike alRthn
Sponsors that has efficieneythancing potential” rule of reason analysis was appropriate).
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manufacturer’'s drugs on Caremark’s formulary and “pushing” these drugs on
physicians and pharmacists regardless of whether the drug is the leastiexpe
and most therapeutically effective drug available and using these undisclosed
kickbacks to sesinticompetitive prices for drugs filled through thekhiouse mail

order pharmacies;

- Conspiring and using their combined monopolistic market power
to force unconscionable reimbursement rates on “member pharmacies” with the
specific intent to manipulatprices. These reimbursement rates are far below the
rates that would apply in a true competitive market. Additionally, Catearad
other PBMs unilaterally change the reimbursement rates without negotiating w
the member pharmacies and force this new upon them;

- Acting as a conduit for the Client Payors to engage in horizontal
restraint of trade by removing the need and existence for any market whereby
they must compete in order to secure the services of pharmacists to service their
insured. Tle removal of this market and conferring of the aggregate power to
negotiate these services upon Caremark and other PBMs amounts to horizontal
price fixing as it allows for the stabilization and repression of the fees ptiatsna
would be able to charge mfree and open market;

- Diverting health plan members to its mail order business and to its
parent company, CVS, by prohibiting retail pharmacies from providing more than
a 30day supply of drugs, while allowing its own mail order pharmacies to
provide 90day supplies, through direct prohibitions on certain network
pharmacies preventing them from dispensing refill and fellpwprescriptions,
and by undercutting the copay the network pharmacy is required to charge for
each 36day refill;

- Removing thephysician and pharmacist from their vital role in the
health care equation. Caremark “pushes” its formulary drugs on heaith pla
members, bypassing the physician and the pharmacist, regardless of whether the
formulary drug is the cheapest or most theusipedrug in that class;

- Requiring pharmacists to contact the prescribing physician and
patient if a norformulary drug was prescribed, and encourage a change to a
formulary drug and to provide the prescribing physician with a list of alteenati
formulary drugs;

- Requiring member pharmacies to use and pay for common
software systems to process claims that are designed to maintain the detrimenta
pricing schemes; and

- Imposing unreasonable and unnecessary additional costs on
member pharmacies, including charging them a fee for each claim processed and
a fee when the pharmacy seeks information from Caremark.

(ECF 181 at 4-55AC 15.)
The Federal Trade Commissiamthe 2005~TC Studyexplained the mechanics of how

PBM reimbursement to retailhprmacies operates.2005 FTC Studyat 1-:5.) PBMs contract



with entities that provide prescription drug benefits to their enroleh as employers, labor
union plans, and other entities, to manage those entities’ prescription drug coverafigs. ben
(Id. at 2.) PBMs then establish networks of retail pharmacies to fill presorgpfor the Plan
Sponsors’ members.Id( at 3.) Retail pharmacies receive revenue from the consumntbe
form of co-paymentscollected at the point of saleand from the BM in the form of
reimbursemerstof the dispensed drug’s ingredient cost plus any dispensing fee assodifite
filling the prescription, less the copaymégfthe Reimbursement Rate”)Id( at 4.)

As found in the lllinois Opinion, PBM administration D prescription drug benefit
programs achieves a number of efficiencieSee id. 385 F. Supp. 2d at 749 (stating “the
arrangement between Plan Sponsors and Caremark clearly has effedacycing potential.
Caremark specializes in various functions ehéfit plan administration and is likely able to
achieve economies of scale in the performance of those functions that would othexwise b
unavailable to Plan Sponsors. And the creation of retail pharmacy networks, whickarigces
involves the setting akimbursement rates, undoubtedly contributes to the success of that larger
endeavor. What is more, there is a real question whether, on the other side of the coin, the
arrangement actually has any countervailing anticompetitive consequenceslike Phan
Sponsors, PBMs are able to specialize in handling a variety of admimesti@tictions involved
in running prescription drug benefit programs, such as processing claims, niagn{zatient
records, creating and managing formularies, and negotiating discounts s rebtdt drug
manufacturers.ld. (see alsdMadsen Decl. §8; 2005 FTC Study a2} PBMs thus allow for
collective reimbursement rate negotiations, avoiding the unworkable situatene wach Plan
Sponsor would need to negotiate separately with each pharmacy, an akethatieven the

named Plaintiffs recognized would be inefficiamd unmanageable. (Cordes Dep. at 388:5



(testifying that Big C does not have sufficient personnel to negotiate indilyiduth each Plan
Sponsor); Hicks Dep. at 446:¥418:3 (testifying similarly).)

Pharmacies contract with numerous PBMs and Plan Sponsors, and it is not unusual for a
pharmacy to contract with more than 100 different PBMs and Plan Sponsors. (Madkéh Dec
14.) Pharmacies often also participate in multiple networks offered by a BiIBYl. SeeHicks
Dep. at 87:2489:18 (testifyingthat North Jackson is a member of 10 or 20 PBM networks, with
some managed by the same PBM).) The networksafifaydiffering reimbursement rates, but
the rate for each network is generally expressed according to the yngiasttice described in
the2005FTC Study. Kicks Dep.at 92:812; Cordes Dep. at 157: 128, 175:414 (noting same
PBM can have multiple networks, with differing reimbursement rates);alsaDef. App'x A
and B (summarizing different rates from North Jackson’s and Big C’sonetsgreements).)
Caremark generally offers three kinds of pharmacy netwoirldg “access mtworks,” which
enable memberto fill prescriptions at a pharmacy but do not specify particular; ré2¢s
“pricing networks,” which provide for specified reimburseinestes and dispensing fees; and
(3) “custom pharmacy pricing networkswvhich aretailored to a Plan Sponsor’s particularized
requirements (Madsen Declff 46.) Reimbursement rates and dispensing fees differ from one
custom network to another and alsghin a custom network. Sge id. Caremark solicits a
pharmacy’s participation in any network that Caremark believes the phamwmaald be
interested in joining, including any and all custom networks that have been estaldiseedet
clients in the parmacy’s local geographic aredd.(f10.) The pharmacy can join all, none, or
some of the networks that it is invited to joirid.)

According to Big C’s Jeff Stewartpproximately 75% of Big C’s prescription drug

business comes from thimhrty payors. (ECF 1813, Aug. 28, 2013ecl. of Jeff Stewarat |



3.) Medicaidaccounts for approximately 20%, Express Scripts accounts for 10%, and all other
third-party payors account for 5486 his business. Iqd.) In 2004, Big C’s average revenue per
prescription dispensed was $47.00d. [ 5.) Stewart asserts that the number of prescriptions
dispensed by Big C has increased, due largely to picking up additional custonreasather
independent pharmacy insharea closed.Id. §7.) He asserts thatighother business failed due

to low reimbursement rateend that Caremark continues to pay low reimbursement rates and
divert plan members to mail order servicdd. ([ 7-8.) According to North Jackson’'s oer
Bryan Hicks, Express Scripts accounts for approximately 25% of aktypdons dispensed.
(ECF 2501, Aug. 28, 2015 Decl. of Bryan Hicks &t 3.) His approximate overhead per
prescription filled is $5.00.1q. 14.) Hicks has attempted to negaéaeimbursement rates with
Caremark and other PBMs, but his counteroffers were refusgphored. Id. 16.) He asserts

that Caremark’s reimbursement rate is far below that of the Alabama and TenkiezBeaid
agencies. I(. 18.) For example, thelAbama Medicaidate includes a dispensing fee-3%2
times that paid by Caremark.Id( He has experienced a steady and dramatic decline in his
gross margin on thirgarty payors, going from 8.94% in 1999 to 5.48% in 2015. His current
gross profit per prescription is $2.07, down from $6.18 in 1999. His average revenue per
prescription dispensed in 2004 was approximately $34d030.) While he too has picked up
additional customers due to other independent phees closing, he asserts thes reduced

profit is due to low reimbursement rates, and Caremark diverting customers to aeail ¢al.

1911-12)
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b. Expert Submissions
1. Dr. Charles D. Cowan
To support their Motion, Plaintiffsubmitmultiple expert reportawuthored byCharles D

Cowan, Ph.D. and Paul J. Seguin, Ph.[pd.) Dr. Cowan attempts texamine he allegations in

the complaints‘and consider whether it is possible to test the claims made by pldintiffs
Having determined that it is possiblee proposeseveral testshat can be conducted that are
specific to the allegations, layput aproposedmethodology for doing so, armoposes develop
methods for calculation of damagesd. @t 2.) He offers several hypotheses that he asserts “can

be tested® (Id.) The report does not conduct the tests since, Cowan claims, it would not be

" Dr. Cowan is Managing Partner Afalytic FocuSLLC, a company headquartered in
Birmingham, Alabama that provides litigation support and expert witness semvateding the
measurement and mitigation of risk for financial intermediaries. (ECFR218larch 15, 2006
Expert Report of Charles D. Cowan (“2006 Cowan Report”) at 1.) He is an adjunct prafiessor i
the School of Business and the School of Public Health at the University bamde
Birmingham. Dr. Cowan’s background covers 40 years of research and studyairediseof
statistcs, economics, and their application to business problems. His firm conducts research fo
legal matters, including litigation support and expert witness services winagested. His work
focuses on measurement of risk for financial intermediaries. rdes @ practice also includes
support of Federal and State agencies needing economic and financial analysisgahmirs
missions. Prior to founding Analytic Focus, he served as Chief StatisticiainefofFederal
Deposit Insurance Corporation, Directior Price Waterhouse where he headed the Financial
Services Group in the Quantitative Methods Divisiemg 12 years of service at the U.S. Bureau
of the Census where he was responsible for the evaluation of the Decennial Censi ted he
title of Chid of the Survey Design Branch. He also previously served as a professor in the
Business School at UAB, as a research professor at the University ofs]llamad in other
academic and professional positions.

8 His hypotheses are:

1) dispensing fees paid to plaintiffs are significantly less than fees paidyéo la
pharmacies

2) ingredient fees paid to plaintiffs are significantly less than fees paaiger|
pharmacies

3) net returns (dispensing fees + ingredient feelsarges and addons [sic]) are
significantly less than fees paid to larger pharmacies

4) variability between prices paid to plaintiffs by PBMs for services is less th
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“possible to do so without information from the defendantdd. &t 3.) Instead, he merely
“presentsthe tests | believe will be helpful in determining whether the claims of the plaintiffs
hold” (Id. at 4.)

By way of historical background, Cowan notes that, until the 1880s, most pharmacy
benefits were offered through indemnity plans whereby the consumer paid the castormpric
drugs then sought partial reimbursement —allgi80%— from their health plan.ld. at 7.) He
asserts that the long term impact of PBMs beerto drive a very large number dPs out of
business. In the 1970s and 1980s, the number of pharmacies in the United States was fairly
stable or rising, but after 1992, the number started to decline rapidly, at a time whHen sma
businesses in other sectors of the economy Wereming.” (Id.) Conversely, the number of
chain outlets, mass merchandize outlets and supkeimautlets for pharmaceuticals,datheir
sales volumegyrew each year. Id. at 8.) IPs lost market share to these other outlets in every
year after 1993. 14. at 9.) Over this time, mail order pharmacy sales grew as well, buthanly
sales byPs declined. I@l. at 10; Chart 3.) Cowan notes that,

If other sources were loosirgic] share to mail order, then it would be harder to

variability in prices paid to larger pharmacies in the insured market facegrv

5) levels and variability between prices paid to plaintiffs by PBMs for sssug

less than levels and variability in prices paid to larger pharmacies in an open
market for services a comparison between pricing by all pharmacies in sales to
the uninsured versus pricing by all pharmacies in sales to the insured

6) contracts for independent pharmacists rejected by the PBMs are equakin va
to contracts accepted by PBMs from larger pharmacies (PBMs actingtespins
interest)

7) simultaneous choices by PBMs of Average Wholesale Prices (AWPS) to use
from a set of AWP rates favor PBMs rather than their clients, the payors, and
simultaneously hurt independent pharmacies out of proportion to large
pharmacies

8) RxHub can be used to share pricing information between PBMs through
standard analytical techniques

(2006 Cowan Report at 2.)
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argue that the independent pharmacists were hit differenti@lhain stores and

supermarkets were actually picking up market share in pharmacy salesheghile t

share for independents declined.The share for supermarkets and mass

merchandisers remained relatively flat.
(Id.) He opines that,

The conclusion to be drawn from these charts is that the independent stores

suffered relative to the chain stores in the time period that the PBMs ematged a

grew as the intermediary controlling force for pharmaceutical s@esing this

period we know that the number of chain and other stores grew, and that sales of

pharmaceuticals grew tremendousl¥inally, we know that independents rely

more on sales of pharmaceuticals than do chain stores.

(Id. at 13.)

After reciting the Plaintiffs claims— notedabove and contained in SAC5 — Cowan
opines that the claims “haviee effect of pricdixing, eliminating competition, indirect collusion
among the PBMs, and an attempt to drive independent pharmacies out of the” m@adkeit
24.) He states that, ber than the copayall other fees are determined contractually with each
pharmaceutical company, in one or more contracts that each pharmacy has with each PB
These values differ from contract to contradiid. at 25.) Cowan opines that “[w]hen tkeare
more sellers and there is unequal strength between the sellers, relative poamdets a major
determinant of pricinglf there is a weldefined relationship between market power and the fees
charged, then it should be possible to determine feleatwould be in a market where prices are
not artificially depressed.”ld.)

On the cost side of the equation, he notes that Plaintiffs do not claim that

reimbursement rates are always below the marginal cost, nor has the claim ever

been that reimburseent rates are below average codthe claim is that the
reimbursement rates are too low, that sometimes they are below the marginal cost,
and that they are differentially low for independent pharmacists. Under these
claims, independent pharmacists arented if their reimbursements are below

what they should have been in a truly competitive market. The harm is reduced
revenue.
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(Id. at 27.) Cowan offers severditeriato determine whethdPs are being treated differentially
after other factors, such as size, are accounted|Ith). (

First, he proposes to determinethie average ofdispensing fee contract values falls
below the bounds established in determining the size to fee relationship,” dpismirigiswould
indicate that prices have been fixed and fees pai®gaare artificially low. (Id. at 34.) He
proposes that, if there is no natural variability in the contract values belireeandPBMs— in
other words all contracts with the PBMs vary much less than they do féBtks’ contracts
with pharmacies with six or more stores then there is also an indication of price collusion.
(Id. at 35.) He has specifically refused to specify the form of the regression testsdly be
used to study these t@ria since he did not have access to data that would tell him what forms to

run? (Id. at 37.)

® Cowan does, however, opine that the following possibilities of analyses need to be
considered:

a) Analysis of covariance permits the use of continuous and categorical
explanatory variables

b) Discriminant function analysis a system of regressions with specific
characteristics designed to cluster members of the population (e.g. indgpende
pharmacists in the South vs. chains in the South vs. independent pharmacist in the
West vs. chains in thé/est, etc.)

C) Multivariate Analysis of Covariance multiple simultaneous predictions
using analysis of covariance (e.g. one for each drug in one large regression),

d) SUR - Seemingly unrelated regressiemised to run separate regressions
and then rel& the error terms, an alternative to simultaneous equations

e) Canonical correlations multiple dependent variables on the right hand
side of the equation with the same set of explanatory variables on the left t hand
side

f) Hierarchical linear models (known in econometrics as variable parameter
regressions) allows the parameters in the regression to vary as random variables
that are a function of other common predictor variables.

(2006 Cowan Report at 38.)
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Second, he proposes to specify a regression to examine reimbursement rates and
dispensing fees and then allow the coefficients in the model to vary according tiymkudgHe
opines that the goal of the analysis to discover, after accounting for all other available
information, whether there is a pattern of practice that compensates indepemaienaqist
below the rate one would expéct.(ld. a 39.) In so doing he would hold constatite
pharmaciesnetwork distinctions, the varying rates of reimbursenfendifferent drug types,
market concentration, and other factonsl.)(

Finally, Dr. Cowan opines that his proposed testing methodology “leads to a method for
computing damages.”Id. at 50.) He proposed eight different ways in which damages can be
measured First, he would calculate the

average difference betweendependent pharmacy dispensing fees and the

average predicted based on the model desciriaséd on size of pharmacy.

Multiply this difference times all prescriptions processed by a PBM in the last

four years. This calculation can be done at a more refined level for generics,

brand drugs, each PBM individually, and by othertde important to

understanding the difference between paid and predicted.

(Id.) Dr. Cowanasserts that, if tests show tHRfs “are making less than would be expected
given the number of stores, then the coefficient d [i.e., some particular drug Suekias ] will

be negative and a measure of the dollar loss for independent pharmacists on each sale of
Nexium. If we multiply “d” times the total sales, we have a measure of daqusgésom sales

for this type of drug. We can repeat this calculation for each type of dduguan to obtain a

total estimate of damages for artificially low dispensing fee#d)) (To calculate the damages
resulting from different reimbursement ratée proposes using the same calculation, except that
the coefficient would measure the difference in the percent of the averagesalboprice

(“AWP”) offered to IPs versus chains. He would then apply this gap in AWP to sales to obtain

total damages.
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Second, to test whether ingredient fees paildPtoare significantly less than fees paid to
larger pharmacies, he wouldlculate the average difference betwé#eimngredient fees and the
average predicted based on the model described based on sizenohgyhaHe would then
multiply this difference times all prescriptions processed by a PBM in the dastykars
specifying that this calculatioroald be done at a more refined level for generics, brand drugs,
each PBM individually, and by other factors important to understanding the diebetween
paid and predicted(ld. at 51.) Third, ¢ test whether “net returns,” defined as dispensing fees
plus ingredient fees minus charges, are significantly less than fee® paiger pharmacies, Dr.
Cowanwould calculate the average difference betwkeiotal compensatioand the average
predicted by his model, multiplied by all prescriptions processdd.) (Fourth, he would
examine the variability between prices paidiRs by PBMs for services sinche asserts, “if
independents were able to compete fairly, then their variability of compmmsatuld be
higher, and in turn then would be compensated at a higher level tb)” He would use a
formula to find the increase in fees resulting from éased variation and apply the increase to
all prescriptions written in the last four yearsd.) Fifth, he wouldexaminethe averagéP price
and average neimdependent price paid by uninsured consunags compare that ratio to a
similarly calculated ratio for insured customers. He opines that on d fiasyeng field” the
ratios would be equal, but liPs are unable to compete fairthe “insureds” ratio would be less
than the “uninsureds” ratio. The product of the ratios multiplied byP$ieevenue would equal
the damages resulting from the lack of a level playing fieldl. at 52.) Sixth, Dr. Cowan
proposesghat, forlPs rejected for participation by PBMs, he would compute the average esvenu
ratio as the revenue that would have been received for rejected coatraataultiply this ratio

by the total revenue for tHBs to obtain “corrected” revenudld.) Seventh, since PBMs choose
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AWPs from a set of AWP rates that favor PBMs rather thair third party payor clients, and
which also huriPs out of proportion to large pharmacies, Dr. Cowan proposed tcauseagje
AWPs (since real AWP is unknown as they are multiple estimates of same V@hraputdees
based on average AWP instead of chosen AWP and compute difference on eachoimansact
sum of differences is damages(ld. at 5354.) Finally, he proposes using the same method
described in his fourth alternative, but substituting pricing information from BxH. at 54.)

2. Dr. Paul J. Seguin

Paul SeguinPhD., submitted a report fahe Plaintiffs entitled “Antitrust Violations by
Pharmacy Benefit Managers” on September 23, 2014 (“2014 Seguin 'Regmporivhich he
outlines “not only how Cowan'’s tests were feastaypirically implemented, but how these tests
provide evidence of antiompetitive behavior, provide an estimate of damages and demonstrate
injury to identifiable class membets(Id. at 1.) Specifically, Seguin focuses on the first three
tests proposed by Dr. Cowan: (1) dispensing fees, (2) ingredient fee8) avedl leturns paid to
Plaintiffs, each of which he opines am@nificantly less than those of larger pharmacied. at
3.)

Using Caremark datéhat was unavailable ©r. Cowan Dr. Seguinopines he isble to
identify that IPs received reimbursements thatere both economically importantly and
statistically reliably different than those received by pharmacies thahembers of a chain for
both years for which data was provided 2005 and2008. Specifically, IPs received, on
average $1.73 less per nganeric (or “braneghame”) prescription filled. (Id. at 1.) Seguin
calculates that the aggregate damages suffered by the putativefdZldsese two yearss
$23,011,622. I(l.) He asserts he can apply the same methodology to all years deemed relevant

and for other PBMs, as well as allocate damages among each class mdohpelJsifigdata
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from 20022012 to update Cowan’s analysis of IP market share, Seguin opamssstent with
Cowaris findings,thatthe trend of a reduced market share for IP’s contimiuging this period.
He interpres this evidence as being consistent wRhaintiffs’ hypothesis thaPBMs’ antk
competitive practicelave a detrimental effect on the competitiontfer dispensing and sale of
prescription drugshat hasmanifested itself as an elimination of the growth of IPs while their
Chain counterparts continue to grovid.)

Dr. Seguin was providedvith transactional datérom Caremarkcontaining all non
generic prescriptions filled for customers who had a prescription plan manag&Bb¥ far the
two calendar years of 2005 and 2008. In total, 78,543,701 records were provided. (2014 Seguin
Report at 3.) He used data on the total beimements received by pharmacies for filling a
particular prescription and the quantity of drugs filled for that prescriptioid.) (He
supplemented these data by creating a set of additional variable®@hapinescapture the
locationalspecific eonomic and competitive environment. He used 2000 Census data to
calculate income— in the form of the median incomes for each ZIP, and populations for each
ZIP. (d. at 4.) He further calculated the number of pharmacies in a-ZIBpecifically the
numbe of storefronts, not just the number of different chairgnd the number of pharmacies
within a chain. (Id.) He then created an indicator variable representing whetheant the
number of pharmacies within a chain was five or fewer, assigning a oafdé if a particular
pharmacy’s name has five or fewer unique addresses associated with it and @f {@luéa

pharmacy’s name has greater than five unique addre@dgs
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Next, Dr. Seguin estimated a regression mddeding data on prescriptierfor Lipitor,
where there were 1,745,461 prescriptions filled across all pharmacies in 2005 foaaP& M
members. (Id.) Using ordinaryleast squares estimatiorg ketermined th&br this drugyear
combination eimbursement to pharmaahainswas, on average, $6.4plus $2.73 per pill
dispensed? (Id. at5.) However, for pharmacies with five or fewmrtlets, the result vea$5.42
plus $2.73 (Id. at6.) The $1.00 difference is a functionafanging the indicator variable from
“1” to “0.” (Id. at5.) Using his estimateof 6 as-$1.00 —or, more precisely$0.99985 —
Seguin calculatesaggregatedamagesincurred by IP class members for Lipitor in 200%
multiplying the petfill damages estimate &1.00by the number otLipitor prescriptiondilled
by all IPs, 300,148resulting in damagesf $300,103.45or that drugyear combination.(ld. at
6.) He opines that he can further calculate the damages incurred by each class Inyember
multiplying the drugyear specific damage number$1.00) by the number of Lipitor

prescriptions filled by each Pharmacy Name for that y@dr)

1% Dr. Seguirs model is expressed as the equati®eimbursement = a + & Iypcpr +
B Quantity + ¢, whereNPCFFis the indicator variable for tldumber ofPharmacies within £hain
is Five or Fewer. He states thatinse the indicator variablBPCFF takes on values of either zero or
one, the above equation can bewrgten as:
) a + [ Quantity + ¢, if NPC > 5
Retmbursement = {(a +68) + B Quantity + ¢, if NPC <5
(Id. at 4.)

1 Dr. Seguin opines that,

Using ordnaryleast squares estimation, the estimates,gf and 6 are $6.43,
$2.73 and-$1.00. The -statistic associated with the estimate fofs -25.5.
Common measures of suitability confirm that the model is appropriaté as R
.761, so over thregquarters of the total variation iReimbursemeris explained
by the two variables and thedatistic, that measures that the jesignificance of
the two variables exceeds 2.7 million.

(Id. at 5.)
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Dr. Seguin also opines that he can similarly calculate damages across-géneoit

prescriptions filled in 200%hatwere filledat least 12@imesby:

a) running such regressions for eacbn-generic drug namend

b) multiplying theestimate of theeimbusement differential coefficient), by the
number of fills for that formulatioin 2005by Independent Pharmiats and then

c) summing the damages across all 608 different dfillgd at least 120 timein
2005 This can be expressed mathematically as:

608
A ,
D {8 gpug Fills (NPCFF = 1) gy}

drug=1

where:

i 5 drugis the estimate af from a regression for that particuldnug for 2005 (e.qg.,

-$1 for Lipitor), and
ii.  Fills (NPCFF = 1) g4r,4 is the number of times that prescription drug was filled

by an IP in 2005 (e.g., 300,148 for Lipitor).

Dr. Seguinstates thathis sum, across all negeneric drugs filled at least 120 times for
Caremark PBM members in 2005 equals $12,308,601. Damages for tgenmesitdrug names
filled for Caremark PBM members in 2008 equal $10,703,061. Damages across the swvo year
aggregate to $23,011,622d.(at 67.)

Dr. Seguin then set out to test the “robustness” of his findings. He opines that his finding
is robust for a number of alternative statistical specifications including, buinmted to (a)
adding variables for income, population, and number of pharmacies in a ZIP; (b) including the
natural logs (In) of thee three variables that control for cressctional differences in the
competitive environment facing each individual pharmgcy estimation via weighteldast
squares using (the inverse of) numerous combinations of the dependent véistduegbove;

(d) estimating models where the slopes varied ViNRCFF which represents a direct test of
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Cowan'’s test asking wheth&ngredient fees paid to plaintiffsra significantly less than fees
paid to larger pharmacies(ld. at 7-8.)

Dr. Seguin has also reviewed data on market share to support Dr. Cowan’s cosclusion
that market share for IPs fell and the share for chain pharmacies giewnds that thehain
group hadan increase in the relative number of outlets of 19.2% oeepdhiodfrom 2002 to
2012 or a compounded annualized growth rél€AGR’) of 1.8%. For the same periotthe
data indicate that the market sharéRsfell with a CAGR 0f-0.15%. (d. at 10.) Seguin opines
thatthe decline in the number of IP outlets over this pefistiongly suggests that the common
harm or‘suffering by Independent Pharmacies due to discriminatory reimbursement by PBMs
endures. (Id. at 11.)

Finally, Dr. Seguin opines that, although he currently lacks the data to deesmn
feasibly empirically test for the presence of other-an8t behavior identified by Dr. Cowan,
namely, Cowan’s hypotheses pertaining to (1) mail order pharmacies; (Buredclients; and
(3) the market for pharmacist servicedd. Gt 11.) For the allegation that the PBMs’ control of
their own mail order pharmacy operations diverts high profit refill and mainternaascriptions
from retail pharmacies, Seguin opines that dan “test for the presence of this behaVior.
Specifically, he contends that “this hypothesis would be confirmed if | couldmimte that
IP’s disproportionately filled prescriptions withQuantityof one month or less, or, equivalently,
whether ‘mdti-month’ prescriptions were disproportionally filled by mail order pharmacies.”
(Id. at 12.) For Cowan’s hypothesis fagtfor discrimination in reimbursement for prescriptions
filled for uninsured clients, Dr. Seguin opines that the “data fields would be identical to those
provided in the most recent data run provided to us by defendants (especially Quantity and

Reimbursement).Upon receipt of the data, statistical analyses similar to those outlined above
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would be performed. Damages would again lssilg calculated as the product of
reimbursement discrimination and the number of prescriptions filldd."at 13.) For Cowan’s
hypothesis about the employment market for pharmacists, Dr. Seguin opin€oweat has
already demonstrated thaglthoudh the supply ofactivé pharmacists increases ov@owans
sample period beginning circa 1970, the percent of said pharmacists that-arepeifed has
fallen by roughly 2/3rds from 9.4% in 1983 to but 3.4% in 1998. Once commissioned, | will
investigaé whether this trend has continuedld.)
3. Dr. Jerry A. Hausman

Caremark has submitted the May 15, 2015 Expert Report of Jerry A. Hausman (2015
Hausman Report”). (ECF 26l0.)** He has been asked by Caremark “to assess the plaintiffs’
class certification claims, determine whether plaintiffs’ claims can be pravedmoved with
evidence common to the purported class, and to review Dr. Charles D. Cowan’s proposed
methods for using common evidence to prove or disprove each element of the plaintiffs’ claim
and Dr. Paul J. Seguin’s purported application of some of these methods and his own report and

analysis.” (d. at 2.) Dr. Hausman has reached the following conclusions:

e Although Dr. Seguin claims to implement tests proposedby Dr. Cowan,
differencesbetweenDr. Seguin’simplementationand Dr. Cowan’s proposal
meanthatDr. Seguin’stestsareinvalid evenunderDr. Cowan’sstandard.

e Dr. Segquinfails to define amarket,and thus cannotinalyzethe competitive

12 Dr. Hausman is the MacDonaRtofessor of Economics at the Massachusetts Institute
of Technology. He graduated from Brown University in 1968 and received his doctorate in
economics in 1973 from Oxford University. (ECF 2Bl at 1.) He received the John Bates
Clark Award of the American Economic Association in 1985, which is awarded everyyetre
for the most “significant contributions to economics” by an economist under the d@e d¢fe
was awarded the Frisch Medal of the Econometric Society in 1980. He was named a
Distinguished Fellow by the American Economic Association in 2013. He has published over
170 academic research papers in leading economic journals, including the Amencamie
Review, Econometrica, and the Rand (Bell) Journal of Economics; he has also bssocatea
editor of Econometrica, the leading economics journal, and the Rand (Bell) Journal of
Economics, the leading journal of applied microeconomilck.at 1-2.)
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effects of the alleged conduct in a properly defined relevant market.
Moreover, astandarceconometridestrejectsDr. Seguin’sclaim thatlocation
is irrelevant. When correctedfor this error, Dr. Seguin’s model showthat
independenpharmaciesn the namedplaintiffs’ county often receivegreater
reimbursementanchainpharmacies.

e Dr. Seguinfails to demonstratdnarmto competitionin any relevant market.
Thetesthehasimplementedails to distinguishbetweernawful andunlawful
behavior,and he provides n@&videncethat outputhasbeenrestrictedbelow
competitivelevelsin anyrelevantmarket.

e Dr. Sequinfails to provide abasisfor calculatingdamages.BecauseDr.
Seguin’sdamagecalculationsare basedon atest that fails to distinguish
betweenlawful and unlawful behavior,all of the damagesDr. Seguin
calculatesmay be theresult of factors other than the alleged unlawful
behavior.

e Dr. Seguinincorrectlyassumesommonimpact. A standardeconometrictest
demonstrateshat Dr. Seguin’s assumption of commampact is incorrect.
Whenthis incorrectassumptioris removed,Dr. Seguin’s modelshowsthat a
substantiapercentagef putativeclassmembergeceivereimbursementhatis
greatethanthatreceivedoy manychains,andhencethereis noantitrustimpact
thatis commonto memberof the putativeclass.

e In fact, for Lipitor prescriptionsn 2005 (the drugyearcombinationwith the
largestnumber of observations Dr. Seguin’sstudy), Dr. Seguin’s model
shows that 52.6% of independenpharmaciesreceived more than the
reimbursemenpaidto themedianchainpharmacy

e Dr. Seqguinfails to demonstrateghat the observeadhangein the number of
independentpharmacy outlets is the result of the alleged discriminatory
reimbursemenéisopposedo otherfactors. Evenif Dr. Seguinhad established
sucha connection, héails to showthat the observed@hangein the number of
outletsdemonstrateaharmto competition.

e Dr. Seguin’s proposed futurdestswould not provideany evidence of
anticompetitivedbehavior.

(Id. at 34 (emphasis in original).)

By way of background, Dr. Hausmapines thathe work of PBMs “enables them to
develop ways to increase efficiency for plan sponsors and patients, and todrppt@nt care
by aiding in the management of prescription drug use by patients through interadhon wi
patients and other health care providers regarding patient tares, PBMs play an important
role in promoting efficiency and effectiveness in thaltiecare delivery system.”ld at 5.) He

adds tha{1) PBMs compete against each other to obtain plan sponsor c2nBBMs must
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negotiate with plan sponsors, drug manufacturers, independent pharmacies, pharnmsgy chai
and businesses that negotiate on behalf of a collective of independent phar(8ademg the
period that Plaintiffs allege a conspiracy between PBMs was ongoing, the Ri&lysis of the
Caremark/AdvancePCS merger concluded that “competition among PBMsmalinr@igorous

in the wake of the Caremark/AdvancePCS acquisition, and that this competitiotyisolikause
PBMs to pass on at least some of their cost savings to their customers in orlardorgtain

their business”9eeECF 2605, Statement of the Federal Traden@uission in the Matter of
Caremark Rx, Inc./AdvancePCBile No. 031 0239); (42BMs must meet the geographic needs

of its clients i.e., to gain the business of a plan sponsor with enrollees in a particular nreket, t
PBM must include pharmacies in that market in its netw(kpharmacies, including chains,
must make a determination of the relative costs and benefits of participating micalgra
network, including benefits from increasedsitore business and ng@marmaceutical saleand
based on these considerations, some pharmacies, including some chains, adicipatp in
certain networks; (6) the contract between the PBM and the pharmacy governs the
reimbursement rates for each particular network in which the pharmacy is a patti€ip
pricing in each network is different for brand name and generic dmits the pharmacy
typically reimbursed by the plan sponsor for the AWP less a negotiated disco@ntpges plus

a flat fee for dispensing8) pharmacies can be reimbursed for the enging of generic drugs
either based on a similar formula, or based on what is cHiednaximum allowable cost
(“MAC”) rate list, which is a rate set by the PBM and which changes over time and(jd. at

5-7.) Dr. Hausman notes that Dr. Seguin performed no analysis of reimbursement for generic
drugs in his report.

Dr. Hausman states the following opinions regarding the class cenbificgasiues:
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Since the claims in this case relate to the retail pharmacy services that retaagésrm
sell to PBMs and for whichPBMs reimburse those pharmaci#ise relevant product
market consists of retail pharmacy servi¢ésnotesthat this product market is the same

as the relevant product market the Federal Trade Commission (“FTC”) hagoused
analyze the effects of retail pharmacy mergdid. at 7.)

Neither Dr. Cowan nor Dr. Seguin define a relevant market in their reports, nor do they
adequately explain thettefined nationamarket in their deposition testimony.

The relevantproduct market for the purposes of this case is the market in which
competition has allegedly been restrained, which is the retail pharrmadyes market,

in which pharmacies are the sellers of the services, and PBMs are the buyess of th
services(ld. at 7-8.)

The geographic scope of the retail pharmacy services market is-iodal. important
implication of the fact that pharmacy markets are local is that the bargaining pbaer
PBM with respect to pharmacies will vary depending on a numbfactdrs uniqued

each market, including the numterdtype of pharmacies operating in the local market.
Dr. Sequin’s suggesin that geography does not matter is unsupported and inconsistent
with the approach of the federal government in this area, as wblhsis ecaomics.
When enrollees in a plan need a prescription, they need to have access to a pharmacy in
their local area.Hence when assembling a network, a PBM must meet the geographic
needs of its clients(ld. at 8.)

Using standard tools of antitrust anasy$éas described in the Department of Justice and
Federal Trade Commission Horizontal Merger Guidelines (2010)), Hausman concludes
that geographic markets for retail pharmacies are local, not national, in sdupke is
consistent with the FTC’s analysitretail pharmacy services product marketsl. &t &

9)

There arefactors unique to each local market, including the number and type of
pharmacies operating in the local markdt. a market with many pharmacies, a PBM
will have many options to choose from, and hence will be in a strong bargaining position.
In contrast, in a market with few pharmacies, a PBM will have fewer optiona whe
assembling its network, and hence will be in a weaker bargaining position, all other
factors being equal.ld. at 910.)

13 Both Dr. Cowan and Dr. Seguin have filed rebuttals to Dr. Hausman. Regarding

Hausmafs assertion that he has failed to define a relevant market, Dr. Cowan opiaeg '

clear from Dr. Hausman’s own summary of the reach and scope of the PBM thalieves

that the market served by the PBMs in national.” (ECF 248, Ex. E (July 31, 2015 Rebuttal
Expert Report of Charles D. Cowan, Ph.D. (“Cowan Rebuttal’) at 3.) He continues that
Hausman’s assertion that the geographic scope of retail pharmacy sesvioeal is both
misleading and incorrect. Cowan notes that the class claim$eue the national reach and
impact of PBMs, and that he has personally shopped at chain pharmacies “in ditfesaind

paid exactly the same negotiated price for prescription medicines, esgaafl where | am.”
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e Dr. Seguin did not utilize all of the data he was providedr example, he did not take
into account networks for which reimbursements were made, nor did he include an
analysis of reimbursement for generic drigld. at 11.)

¢ Plaintiffs allege two antitrust conspiracies, one between Caremark ansplasors, and
one between Caremark and two of its competing PBMs. Dr. Seguin was not atere of
nature of the conspiracies alleged by the plaintiffs ind¢hse. Thushe was unable to
connect his findings to any particular clairfid. at 1:12.)

Dr. Hausman also provides a critique of Dr. Seguin’s specification for assegnemodel.
While Seguin’s model would find damages relating to Lipitor in 2005 of $300,183srhkan
asserts thaSeguin’stest differs fromDr. Cowan’s proposal in several important respedise
Cowan factors not accounted for by Dr. Seguin include any relationship between seiméotr
and (1) the size of the chain, (2) network membershipnéket concentration, (4) geographic
and demographic factors, (5) membership in a bargaining collectivegathdeoffs between

brand drugs and generics in pricing. As a restdiilsman assertje test Dr. Seguin actually

performs is invalid under even Dr. Cowan’s standardd. at13.)

4 In his rebuttal to Dr. Hausman, Dr. Seguin concedes that, “for demonstration purposes
| examined only the reimbursement for braraie (norgeneric) prescription fulfilment. One
goal of my Report was to demonstrate feasibility, which | did successfulthdéoone market |
examned. Once class certification is granted, | can apply my methods to geneECH"248,
Ex. D (July 31, 2015 Expert Rebuttal Report by Paul J. Seguin, PhD (“Seguin Repattal))

> To address the criticism that he did not consider the size of the chain, Dr. Seguin
responds that his “NPC” variable, which is the number of pharmacies in a chasedsto
isolate whether or not a chain contains five or fewer locations. He opines that thistelgequa
considers size.

To address the criticism thate hdid not consider pharmacy networks, Seguin has
appended a new exhibit to his rebuttal in which he analyzed reimbursements for the 10 most
commonly filled prescriptions as defined by Dr. Hausman, selectingrigle snost prescribed
guantity, then, for each unique value ofietwork ID,” calculated the average total
reimbursement and the percent of those prescriptions filled under that netwayKRD (Seguin
Rebuttal at 5.) He opines that “[t]he (statistically significant) negativeeletions show tht as
the percent of prescriptions under that network ID filled by independent phasnuaae up,
average compensation declines. In other words, those network IDs associatedeatién gr
independent pharmacy participation are also associated with |laes of reimbursement.”

(Id.) He finds a 15.3% decline in the average reimbursement for filling a prescrip@@npafs
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According to Dr. Hausman, both Dr. Cowan and Dr. Seguin fail to provide a market
definition, the first step in assessing the competitive effects of an alleged sintitslation
analyzed under the rule of reasofid. at 14.) There is no discussion of either the product
market or the geographic market allegedly monopolizeé. notes that Seguin testified at his
deposition that he does not have “an expert or professional opinion on what is meant by
geographic mardt,” and that he has never attempted to define a boundary for a geographic
market,or to identify the competitors within a geographic markéid. at 14 (quoting ECF 261
5, March 19, 2015 Dep. of Paul J. Seguin, Ph.D. (“Seguin Dep.”) aIRp Dr. Cowan,
however, stated that geographic and demographic factors “must be includethlblevan the
set of equations to control for differences that may explain why there is v@yiabipricing.”

(Id. at 14 (quoting 2006 Cowan Report at 44)\pnethelessDr. Seguin claimed that his model

“has shown that geography is not a factor,” and therefore pharmacies competelé'ssgafd
[their] geographic location.” (Seguin Dep. at 128) Hausman opines that thiposition is

wrong as a matter afommon sense, is contrary to the FTC’s assessment, and is rejected as a

matter ofeconometrics. (2015 Hausman Report at)14

under an IP contract as compared to a chain contrittat(®6.) Dr. Seguin’s use of averages is
addressedthfra.

To address the criticism that he did not consider market concentration, Segeimdsont
that his NPZ variable, which is the number of pharmacies in a zip code, is used to account for
market concentration. While he did not specifically discuss his reasons for ysaugles in his
first report, he asserts that using it to define geographic areas is acceptaduaed by Dr.
Hausman himself. Id. at 7-8.) He also contends that using zip codes addresses Hausman’s
criticism concerning the lack of geographic factordd. at 10.) He adds that he has also
incorporated median income of each zip code, thereby accounting for demogaapims. fid.)

He concedes that he has not considered “membership in a bargaining collective,” $lhatote
this data was not provided by either sidéd.)( He explains the lack of consideration of the
“tradeoff between brand name and generic drugs” by noting that “the detidiinas written’

is generally up to the prescribing physician, an individual that is not a patts ttase and not
subject to any influence by the PBM.Id)
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To rebutDr. Seguin’s assertion that geography is not a factor, Dr. Hausman attiempt
test “whether the coefficients for phaaniesin one geographic area are different than the
coefficients for pharmacies in another geographic arefld. at 15.) Hausmatess “whether
the coefficients for pharmacies in Jackson County, Alabama (the location of the named
plaintiffs) aredifferent from the coefficients for pharmacies in the rest of the country. | perfor
the test for the top 5 medispensed drugs in Jackson County for both 2005 and 2008 (
Hausmarsought to obtairfior each“the probability of obtaining the observed difnce between
the Jackson County coefficients and the coefficients for the rest of the country thader
hypothesis that Dr. Seguin’s assumpti®rorrect” (Id. at 16) He finds thatthe test rejects Dr.
Seguin’s assumption for 9 of the 10 drugear combinationsand tus concludes thatDr.
Seguin’s assumption thdbcation is irrelevantis incorrect.” (d., Table 1 (finding p values of
0.000for 7 drugyear combinations, 0.004 for one dyygar combination, 0.019 for one drug
year combination, an@.350 for one drugear combination (Toprol XL).) Hausman reports
that, while Dr. Seguin’s assumption would calculate $4,273.01 in aggregate damagesaio Jacks
County IPsfor those ten drugear combinatios based on his national coefficient, a similar
calculation using a Jackson County coefficient results in negative dama@ds4&9.87. I¢. at
16-17.) This would indicate that those IPs are estimated to have received higheunsgments

than chain pharmacié$. (Id. at 17.)

% Dr. Seguin responds that Dr. Hausman has misinterpreted his testimony that
“geography is not a factor,” noting that he has estimated a model where geograpage a
variable through first excluding and then including the NPZ term. (Seguin Rebutii18t)1
He found that allowing for zygode specific variation did not alter his conclusions concerning
reimbursement discrimination; thus “geography was not a factor, as sighifiszrimination
was found using either method.”ld(at 13.) Seguin suggts that Hausman'’s test is flawed
because the sample size and the required parameters are limited to the srbelt atim
prescriptions filled within Jackson Countyld.(at 1314.) He adds that, should the class be
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Next, Dr. Hausmauriticizes Dr. Seguis failure to demonstrate harm to competition in
any relevant market. He opines thalth@ugh Dr. Seguin“claims that he was able to
‘empirically test for the presence of aotimpetitive behavior,Dr. Seguin’s results do not
demongrate thattompetition has been harmédld. at 1718 (footnote omitted).) While Seguin
stated that hidwypothesis is that “a condition of a legal worduld be that . . chains and
independent pharmacies woulé beimbursed at the same levelsee Seguin Dep. at 200),
Hausman opines that “observing a reimbursement differential does not provehiégaior,
because (as Dr. Cowan has acknowledged) large pharmacies receive better emenriiuiisan
smaller pharmacies because they are in a bettgjaibarg position. Indeed, because Dr.
Segquin’s test fails to account for the reimburserseze relationship acknowledged by Dr.
Cowan, Dr. Seguin’s test would find anticompetitive behavior even when no such behavior has
occurred. (2015 HausmarReport at 1§parenthesis in origina)). Hausman asserts that one
must

distinguish between monopsony power (in which a large buyer reduces the price it

pays by restricting the quantity of purchases) and bargaining power (in which a

large buyer uses itbargaining power to reduce the price it pays without

restricting the quantity of purchases), and that the PBM business is not conducive
to the exerise of monopsony powerThus, if the differential reflects the exercise

of bargaining power, then there is no harm to competition and, if anything,

consumers are likely to benefit as the PBMs pass the lower prices along to the

customers.
(Id. at 19(citing ECF 260-5 (FTC Statement bnre Caremarkin which the FTC found that the

exercise of monopsony power was unlikely); ECF26(FTC Statement on Express Scripts

Acquisition of Medco Health Solutionsn which the FTC again found the exercise of

certified, he could alter and increabe breadth of his variables to account for local variations.
(Id. at 14.)
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monopsony power unlikely in the PBM indust)y’ Hausman notes that Segaicknowledged
that he did not know thexplanation for the average reimbursement differential he obséeed
offered no opinionabout what caused the differential, andcbeald not rule out other factors as
being responsible for the differential because he did not consider any other fgtdoest 19
(citing Seguin Dep. at 712, 7576).) Because Dr. Seguin’s test does not distinguish between
unlawful and lawful explanations for the differentilausman asserts th&eguincannot claim
that the differential is evidence of unlawful belmvi (Id.) Additionally, Hausman faults
Seguin’s analysis since he provides no evidence that market output has bestedestd. at
19-20.)

Next, Dr. Hausman offers a critique Bf. Seguin’s attempt to construct a {at world
to provide common edlence of damagesHe notes that Seguin made no assumptions about

wha a butfor world would look like,and he professed to have no understanding of the

7 Dr. Cowan takes issue with Dr. Hausman's assertion that Dr. Seguin has not
demonstrated harm to competition. According to Cowan, Hausman is “only looking @ieoae
of Dr. Seguin’s analysis and not considering the whole of his analysis where Dr. Seguin
demonstrates that the impact of the PBMs is to reduce the number of independencigisarm
including small chains relative to the total number of pharmacies natienadéwarly a harm to
competition.” (Cowan Rebuttal at 6Hlowever, Dr. Cowan does not explain how the reduction
in the IPs’ market share constitutes harm to competition, rather than harrtato cempetitors
— an important distinction since thetatrust lawshave been enacted for the protection and
preservation of competition, not for the protection of competitdé®eBrunswick Corp. v.
Pueblo BowdO-Mat, Inc, 429 U.S. 477, 4881977) ¢€iting Brown Shoge 370 U.S.at 320).
Regarding Hausman’s discussion of monopsony power, Cowan responds that “if the small
Independent doesn’t agree to a severely reduced reimbursement, the PBWdsiegpl't agree
to work with them, thus restricting the quantity of purchasetd’) (Regarding the concept of
distinguishing monopsony power from bargaining power, Cowan opines that Hausman
assuming away the problem instead of considering that this is essentialgl guesgtion about
impacts and the loss of competition because of interference in the maikietat 1.) H takes
issue with Hausman'’s “very narrow definition” asserting that, if by ntackeput onecan
interpret the reduction in the number of small chains and the consolidation of the miarket i
few very large players because of the actions of the PBMs, then Dr. Hausmarf isimuggling
that there is a competitive harmd.}

IS
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conspiracies alleged in the SAE Seguin also conceded that he did not consider factors other
than an alleged conspiracy that might have contributed to the differential in average
reimbursements between IPs and larger chemascould not offer an opinion on “how much” of

the $23 million differential he found was caused by an antitrust conspiracy or atbare
cause”® When asked if he could “rule out to a reasonable degree of certainty in the field of
economics and statistics that the entire $23 million differential was caused bthisgnuther

than a violation of the antitrust laws,” Dr. Segtestified “My report shows a differential and to

the extent that | do not attribute that differential to any one factor, | have morpn the cause

of that differential. . . . | didn’t consider other factors.” (Seguin Dep. at F8gm this
testimawy, Dr. Hausman opines that

Dr. Seguin’s damage calculation is invalid because it is not limited to the effects
of the alleged illegal behavior. As | explained above, Dr. Seguin’s testh(whic

the basis for his damage calculation) finds independentnatées to be
undercompensated even if no such undercompensation exists. Dr. Seguin
acknowledged at his deposition that he is not suggesting that the differerteal is t
result of a conspiracy alleged in the Complaint. Dr. Seguin’s calculation does not
separate lawful reasons for the differential from unlawful reasons. Indeed, Dr.
Seguin acknowledged that because he did not consider other factors that could
explain the differential (such as the relative bargaining power of small phisn

vs. large phanacies), he cannot rule out that the entire $23 million differential he
finds was caused by something other than a violation of the antitrust laws.
Furthermore, Dr. Seguin has no opinion as to whether the differential reflects
independent pharmacies beipgd too little or larger chains being paid tooch.

If the differential reflects chains being paid “too much,” then independent
pharmacies are not underpaid and there are no damages. Therefore, his statement
in his report that he has “reliably demoas#{d] that . . . reimbursement rates are
too low” is not supported and inconsistent with his deposition testimony.

18 Dr. Seguin testified: “Q. Was it important in any way for your work to underskend t
nature of the conspiracy alleged in the Complaint? A. Only to the extent of defirimtpss
(i.e., as IPs with five or fewer locations). . . . Q. In your work on this casgpdithake any
assumptions about what a but-for world would look like? A. No.” (Seguin Dep. at 73-74.)

9 Dr. Seguin stated: “Q. chat you're stating that for these two years combined the
differential when you add it all up is roughly $23 million, correct? Garrect. Q.And you're
not saying of that $23 million how much may have been caused by a conspiracy and how much
may havebeen caused by something else; is that correct? A. Correct.” (Seguin Dep. at 75.)
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(2015 Hausman Report at 21-22 (footnotes citing Seguin dejted). f°

According to Dr. Hausman, Dr. Seguin has only demonstrated Rsaareon average
reimbused less than chain pharmacies, but he has not shown that all or nearly aié IPs
reimbursed less than chain pharmacies. Hausman opines, therefore, that Seguladhss fai
provide evidence common to the class of antitrust anpdd. at 2223.) Seguin assumetthat
only two factors affect the reimbursement a pharmacy receiths: quantity of the drug
dispensed and whether the pharmacy is an independent or cAarording to Hausman,
Seguin’s estimated coefficient othe independentharmacy variable reflestl the average
reimbursement differential between independents and chains, holding guantitynicoasth
demonstrated that nearly all IR&re reimbursed less than chain pharmacies. Hausman attempts
to test this assumption using an F tesmparing a restricted model to an unrestricted model.
Hausman'’s “restricted” model is Dr. Seguin’s model, which assumes thatateeno pharmaey
specific factors (other than being an independent or a chain) that affeburegmen The
“unrestricted” model is a model that allows pharmapgcific effects by adding whatausman
callsa “fixed effect” for each pharmacyld. at 23.)

Hausmanperformed the F test for the top 5 drugs in 2005 and the top 5 drugs in 2008.
The p value he calculated for these dyegr combinatios“is approximately zero. Thus, the F
test strongly rejects Dr. Seguin’s assumption in favor of a model that alowsh&rmacy
specific effects. (Id. at 24; Table 2.) Hausman opines that this reésukans that there is

significant variation in reimbursement across pharmacies that is notedtyrDr. Seguin’s

20 Dr. Seguin responds that Dr. Hausman'’s assertioiat the diferential Seguin finds
between bain and IP reimbursements may be due to lawful behavior includingeliuéeve
bargaining power of small versus large pharmaetess speculation. (Seguin Rebuttal at 20.)
He reiterates that his model estimates the differdreteveen the compensation to ham
pharmacy for filling a particular drug versus the compensatanthe identical service
performed by an IP.1q.)
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model and that Dr. Seguin’s model cannot be relied upon to demonstrate common ifiggct.
Focusing on one drug-year combination, Lipitor in 2005, Hausman asserts that thodatizas

that “almost all (99.78%) independents receive reimbursement that is greater than the
reimbursement received by the lowesimbursed chain.Over half (52.60%) of independents
receive reimbursement that is greater than the median cBaime independents (1.68%) even
receive reimbursement that is higher than the higleastbursed chaii. (Id. at 25; Table 3.)
According to Dr. Hausman, “[tlhese results demonstrate that when Dr. Seguin’geicico
assumptionis removed, his own model shows that a substantial percentage of putative class
members receive reimbursement that is greater than that received by many aichihence

there is no antitrust impact that is common to members of the putativé tl&8s(ld. at 26.)

2L Dr. Seguin responds that Dr. Hausman “does not argue with the $300,103 differential,
he merely wonders how this differential should be allocated among class mém&zguin
Rebuttal at 15.) He asserts that the F test examines whether Hausman’s more complicated
analysis “offers a better fit than my parsimonious model which requiresadisty only three
parameters,” and finds that allowing the variable “to vary across legirmames offers laetter
fit.” (1d.) Seguin contends that this finding is specious because: (1) while Hausmantlagues
markets are local, his specification implies that all locations receive the same rsgiméent
regardless of their locale; (2) a substantial peroéihe pharmacies Hausman selected filled a
prescription for a selected drug only once during the year; thus sufficientwdath (Seguin
defines as at least 30 observations) exist for estimating phaspacific reimbursement
differentials for only 20%36% of the pharmacies; (3) Hausman’'s F test does not directly
compare his model to Seguin’'s because Hausman’s model does not include information on
whether the particular pharmacy is a chain or an IP; virtually all of thenalesto pharmacy
dispersion Hausman documents is explained by whether that pharmacy was anHRimr and
(4) Hausman'’s specification provides no insight to the trier of facts concerningytheske of
whether IP’s receive a lower reimbursement than do chalidsat (1620.)

22 Dr. Cowan responds to Dr. Hausman'’s criticism involving Dr. Seguin’s use obagera
that fails to show pharmadgvel variation contending that Seguin’s analysis “doesn’t preclude
pharmacy level variatior he’s measuring an average, as Dr. Hausmaesstdnh the real world,
one would expect there to be pharmacy level variation, but that doesn’t mean that theemis not
overall impact on the Independents. . . . [l]t is misleading to argue that there fcangni
variation in pharmacy by pharmacy reimbursement without considering that one major
component of that variation is the average reduction observed for Independents.” n (Cowa
Rebuttal at 8.)
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Next, Dr. Hausman offers a critique of Dr. Seguin’s analysis of the number of plygarmac
outlets. While Seguin opines that the differential between the growthsofB@ noflPs
“strongly suggests that the common harm or ‘suffering’ by InddgenPharmacies due to
discriminatoy reimbursement by PBMs enduregsee 2014 Seguin Report at 10)lausman
opines thaBGeguin fails to demonstrate that the observed change in the number of outlets is the
result of the allegeddiscriminatory remnbursenent,” or that “the observed change in the
number of outlets demonstrates a harm to competition.” (2015 Hausman Repoe#7at B
notes that Seguin conceded at his depos(tipthat “there are numerous potential explanations”
why the relative numbeof outlets of a chain group rose more rapidly than that ofdRd(2)
thathe did not test any of those explanations. (Seguin Dep. at 211.) He further conceded that
reimbursement differential “is one but not necessarily the only forcefngatiee redction in IP
market share. Id. at 20506.) Dr. Hausman faults Dr. Seguin for “simply assum[ing] causation
and fail[ing] to demonstrate that the observed change in the numje} otitlets is the result of
‘discriminatory reimbursement.” (2015 Hausman Report at 27.) He also f8aljsin’s
analysis for failing to demonstrate that the observed change demonstratesta bampetition
since IPs are part of a broader market of chains andmashandizerfor which the data show
an increase in the number of outlets and the number of prescriptions dispétsatd2d()

Finally, Dr. Hausman opines that the tests Dr. Seguin proposes to test forsemcpref
antitrust behavior are invalidWhile Seguinpropo®sto test whether mukinonth prescriptions
are disproportionately filled by mairder pharmacigdHausman opines this invalid becausé
would provide no evidence on whether there was an output reduction in a properly defined

relevant market, and hence Dr. Seguin’s test faitegsbfor anticompetitive behaviorld(at 29.)
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According to Hausman, Seguin’s proposal to test discrimination in reimbursement for
prescriptions filled for uninsured clients is also invalid because,
prices paid by uninsured customers cannot be used as a benchmark for the
reimbursement paid by PBMs. The reimbursement rates paid by PBMs are set by
negotiations between PBMs and pharmacy chains and, as discussed above, larger
chains should be expected to receive greater reimbursement due to their greater
bargaining power. In contrast, the prices paid by uninsured customers are not
determined through a negotiation that depends on chain size, but instead are set by
the pharmacies. Thus, if Dr. Seguin found that there was no reimbursement
differential for uninsured customers, such a finding would not indicate the
absence of a PBM conspiracy, but instead an expected competitive outcome.
(Id. at 30.) Hausman also opines that Seguin’s proposal to exarhgteer the percentage of
selfemployed pharmacists hantinued to decreaswould also provide no evidence of
anticompetitive behavior, because it would provide no evidence of reduced output in a properly
defined relevant markefid.)
Il . The Daubert Motion
The United States Court of Appeals for ther@tCircuit hasjoined “certain of our sister
courts to hold that a plaintiff cannot rely on challenged expert testimony, whealddticlass
certification, to demonstrate conformity with [Federal Rule of Civil Riace] 23 unless the
plaintiff also demonstrates, and the trial court finds, that the expert testimbsfyesathe
standard set out iPaubert [v. Merrell Dow Pharm., Inc509 U.S. 579 (1993)].”In re Blood
Reagents Antitrust Litig.783 F.3d 183, 187 (3d Cir. 2015). The Court held thepest
testimony “that is insufficiently reliable to satisfy tBawubertstandard cannot ‘prove’ that the
Rule 23(a) prerequisites have been met ‘in fact,” nor can it establish ‘throwgngary proof’
that Rule 23(b) is satisfied.Id.

The Daubertanalysis governing the admissibility of expert testimony has been abdifie

in Federal Rule of Evidence 702, which provides as follows:
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A witness who is qualified as an expert by knowledge, skill, experience, training,

or education may testify in the forof an opinion or otherwise if: (a) the expert’s

scientific, technical, or other specialized knowledge will help the trieadftb

understand the evidence or to determine a fact in issue; (b) the testimosgds ba

on sufficient facts or data; (c) thestimony is the product of reliable principles

and methods; and (d) the expert has reliably applied the principles and methods to

the facts of the case.

Fed. R. Evid. 702. The proponent of the expert testimony has the burden of establishing its
admissibiity by a preponderance of the evidendtadillas v. StorkKGamco, Inc. 186 E3d 412,

418 (3d Cir. 1999) (citindpaubert 509 U.S. at 592 n.10 (1993%ee also Mahmood v. Narcjso

549 F. App’x 99, 102 (3d Cir. 2013) (citiig re TMI Litig., 193 F.3d 613, 663 (3d Cir. 1999)).

There are three requirements for the admissibility of expert testimonyaptrtsuRule
702, “qualification, reliability and fit.”” Calhoun v. Yamaha Motor Corp., U.S.850 F.3d 316,
321 (3d Cir. 2003) (quotingSchneider v. Fed 320 F.3d 396, 405 (3d Cir. 2003)).
“Qualification requiresthat the witness possess specialized expéttidd. (quotingSchneider
320 F.3d at 405).The Third Circuit has“interpreted this requirement liberalhholding that' a
broad range of knowledge, skills, and training qualify an expert as”sutth. (QuotingIn re
Paoli R.R. Yard PCB Litig35 F.3d 717, 741 (3d Cir.1994P@oli 11").

The “reliability” prongrequires that “the expest’'opinion must be based on the ‘methods
and procedures of science’ rather than on ‘subjective belief or unsupported spe’cutadi
expert must have ‘good groundsr his or her belief.” Id. (quotingPaoli Il at 742 (quoting
Daubert 509 U.S. at 590) An assessment o¢fthe reliability of scientificevidence under Rule
702 requires a determination as to its scientific validityld. (quotingPaoli Il at 743. The
reliability prong “applies to all aspects of an expert's testimony: the mddgydahe facts

underlying the expert’s opinion, and tivek between the facts and the conclusio@F Meritor,

LLC v. Eaton Corp.696 F.3d 254, 29(@3d Cir. 2012) (quotations omitted). Where the expert’s
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“factual basis, data, principles, methods, or their application are callédentff into question,
. .. the trial judge must determine whether the testimony has ‘a reliable basis irotedge
and experience of the relevant disciplineld. at 294 (quotingkumho Tire Co. v. Carmichael
526 U.S. 137, 149 (1999)).

“Fit” means that “the expert'sestimony must be relevant for the purposes of the case
and must assist the trier of fact."Calhoun 350 F.3d at 321quoting Schneider 320 F.3d at
405). It pertains “primarily to relevance."Meadows v. Anchor Longwall & Rebuild, In806
F. App’x 781, 790 (3d Cir. 2009) (quotingauria v. Nat'l R.R. Passenger Coyd45 F.3d 593,
599 (3d Cir. 1998)). “The expert’s testimony must ‘fit’ under the facts of the caset o whth
aid the[fact finder]in resolving a factual dispute.’Td. (quotingLauria, 145 F.3d at 599). This
element “requires a valid scientific connection to the pertinent inquiry as angliéon to
admissibility.” 1d. (quotingLauria, 145 F.3d at 600). “In other words, expert testimony based
on assumptions lacking factual foundation in the record is properly excluttedciting Stecyk
v. Bell Helicopter Textron, Inc295 F.3d 408, 414 (3d Cir. 2002)).

Caremark raiseseveral reliability and fit argumentg1) Plaintiffs’ expert evidence fails
to distinguish between legal conduct and illegal conduct, rendering it unfit; (2xpgkesoffer
no reliable opinion about the existence of an antitrust violation; (3) the expert evidencwtdoes
track Plaintiffs’ different theories of liability, rendering it unreliable under the United States
Supreme Court’s decision fdDomcastCorp. v. Behrend133 S. Ct. 1426 (2013}§4) the use of
national averages in the expert model cannot demonstrate antitrust impact faualdilass
members, rendering it unfit; and (5) the regression model is unreliable bécnds damages

for class members who have suffered no damage.
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Plantiffs’ expert evidence fails to pag8gaubertanalysis. Dr. Seguin’s regression model,
while asserting that there is a difference in reimbursement rates paid to IPsaamgltdwrmacies
at the national level, does not attribute that diffeedrsiolely to illegal conduct alleged in the
SAC. As Dr. Hausman notes, Dr. Seguiniaderlying hypothesithat “a condition of a legal
world would be that . . chains and independent pharmacies wo@ddmbursed at the same
levels; (seeSeguin Dep. at 200), fails to account for legal behavior that could result in wliffere
reimbursement ratesuch adocd marketconcentration size efficiencies,and differences in
bargaining power. Dr. Cowan has acknowleddjealt large pharmaciegsan receive better
reimbursementatesthan smaller pharmacies for the completely legal reasorthbgatare in a
better bargaining position. Dr. Seguin’s test fails to account for the reimburssement
relationship acknowledged by Dr. Cowaand Seguin’sestcould find antitrust impact where no
anticompetitive behavior has occurre(6ee2015 Hausran Report at 1-89 (aulting Seguin’s
failure todistinguishing monopsony power from bargaining pQmeCF 2605 (FTC Statement
on In re Caremark (finding that the exercise of monopsony power in the PBM industay
unlikely); ECF260-1 (FTC Statement on Express Scripts Acquisition of MedcahH&sllitions)

(sam@.)®® Importantly, Seguiroffered no antitrusexplanation for the average reimbursement

23 Cowan’s response to Hausman’'s discussion of monopsony power is unavailing.
Cowanasserts that “ifte small Independent doesn’t agree to a severely reduced reimbursement,
the PBM simply doesn’t agree to work with them, thus restricting the quantity digees.”
(Cowan Rebuttal at 6.) There appears to be no evidence in the record to supportrtios.asse
Regarding the concept of distinguishing monopsony power from bargaining powean Cow
opines that Hausman “is assuming away the problem instead of considering tha this i
essentially a legal question about impacts and the loss of competitionédetanigrference in
the market.” Id. at 7.) However, 1 is Plaintiffs’ class certificatiorburden to show impact and
loss of competition because of market interferehceugh common evidence. The assertion that
there has been a “reduction in the number of small chains and the consolidation of tite marke
into a few very large players,” does not itself demonstrate illegal bmhsivice consolidation
may be the result of market forces, a factor that the Plaintiffs fail to exelsid possible reason
for the impact they allege.
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differential he observedndadmitted that heouldnot rule out other factors as being responsible
for thedifferential because he did not consider any other fac{@seSeguin Dep. at 712, 75

76.) Because Dr. Seguin’s test does not distinguish between unlawful and lawful explanati
for the observedlifferential,it does not constitute evidence of unlawful behawod fails to fit
test AccordBlue Cross & Blue Shield United of Wisconsin v. Marshfield Clib@ F.3d 588,
593 (7th Cir. 1998) (stating that statistical studies that “fail to correct for sddietors, not
attributable to the defendant’s misconduct, that may have caused the harm ofhwiptdarttiff

is complaining do not provide a rationadss for a judgment” and are “worthless”).

Plaintiffs’ experts offer no reliable opinion about the existence of an antitrust violation
for the plan sponsor conspiracy clainthere are four essential elementsaafantitrust claim
under 8§ 1 of the Shern Actanalyzed under the rule of reason: (1) concerted action by the
defendants; (2) that produced acdimpetitive effects within the relevant product and geographic
markets; (3) that the concerted action was illegal; and (4) that the plaintifinjuasd as a
proximate result of the concerted actioQueen City Pizza, Inc. v. Domino’s Pizza, Jrit24
F.3d 430, 442 (3d Cir. 1997)The relevant geographic markes$ that area in which a potential
buyer may rationally look for the goods or servicessbeks” Fed. Trade Comm’n v. Penn
State Hershey Med. Cti838 F.3d 327, 338 (3d Cir. 2016) (quoti@grdon v. Lewistown Hosp.
423 F.3d 184, 2A(3d Cir. 2005) U.S. Horticultural Supply v. Scotts C867 F. App’x 305, 311
(3d Cir. 2010) A market's geographic scope is “[d]etermined within the specific context of each
case,” and must‘correspond to the commercial realities of the indudiging considered and
‘be economically significarit. Id. (quotingBrown Shoe Co. v. United Stat&¥0 U.S. 294
336-37 (1962)footnote and internal quotation marks omitiadoriginal). Plaintiffs bearthe

burden of establishing the relevant geographic market.(citing St. Alphonsus Med. Ctr
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Nampa Inc. v. St. Luke’s Health Sys., Ltd78 F.3d 775, 784 (9th Cir. 2015)Because
establishing the geographic market looks to buyer behavioe, évidence of the geographic
market presented by the party claiming a Section 1 violation must therefale tepbuyer
behavior! U.S. Horticultural Supply367 F. App’x at 311.

Neither Dr. Cowan nor Dr. Seguin have provided a market definition or attempted to
relate their conclusions to artbmpetitive effects in either a product market or a geographic
market. Indeed, Seguin testified thee does not have “an expert or professional opinion on
what is meant by geographic market,” he has never attempted to define a boundary for a
geographic market, anldas never attempted to identify the competitors within a geographic
market’ (Seguin Dep. at 12B7.) Thefailure to offer an opinionon the geographic market
rendes the conclusion orantitrust impact unreliable. Dr. Hausmapines that the relevant
market is the retail pharmacy services marketin which pharmacies are the sellers of the
services and PBMs aréd buyers of the services- andthat the geographic scope ofath
product market is local. While Dr. Sequin suggestthat the geograpls market is national
because including a location variable in his regression did not change the resiilidihgsis
inconsistent with the approach taken by the FTC in conducting antitrust analyses BBphs
mergers.(SeeHausman Report at 7 n.9 (citing FTC statements in PBM mergers definingtmark
to be retail pharmacy services); 9 n. 13 (citing FTC statenasfiaing local geographic

markets).) Dr. Hausman aptly opines thathen enrollees in a plan need a prescriptthry

241t must also be noted that although the SAC asserts that Caremark acted as & “condui
for the Client Payors to engage in horizontal restraint of trade by removing dlde amel
existence for any market whereby they must compet®rder to secure the services of
pharmacists to service their insured,” (SAC { 5d), Plaintiffs offered pereeconomic analysis
of this claimto support aule of reasomnalysis Their assertion that this activity gave Caremark
and the other PBMs market power in the negotiation of these services to engageontddoriz
price fixing (see ECF 181 at® SAC { 5) is also unsupported by expert market analysis.
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need to have access to a pharmacy in their local lseaae when assembling a network, a PBM
must meet the geographic needs of its clierftd. at 8.) This approach igonsistent with the
FTC’s analysis of retail pharmacy services product markets$ it appears beyond reproach that
factors unique to each local market, including the number and type of pharmaca&sgpe
the local markeand their resultant bargaining powenust be considered in a discussion of
antitrust impact Dr. Cowan and Dr. Seguin fail to analyze this consideration.

Plaintiffs’ expert evidencealso does not track their different theories of liability,
renderingit unreliable under the United States Supreme Court’'s decisi@oincast. In that
case the Court considered the class certification of a class of mordwviieamillion current and
former Comcast subscribers who sought damages for pur@ontiéaistviolations. 133 S.Ct. at
1429-30. Both the district court and the Third Circuit had determined that the pateligs
satisfied Rule 23(b)(3)’s predominance requirement, with the Court of Appeals holdirigait
the class certification stage,” the posed class did not have to “tie each theory of antitrust
impact to an exact calculation of damagelsl’at 1431 (quotindBehrend v.Comcast Corp.655
F.3d 182, 206 (3d Ci011) (quotations omitted))The Supreme Court reversed, holding that
Rule 23(b)(3) had not been satisfieelcause the plaintiffshodel of damages fell “far short of
establishing that damages are capable of measurement on a classwideltdaats1433. The
majority emphasized that while damagesiculations “need not be exact” at the class
certification stage, “anmodel supporting a ‘plaintiff damages case must be consistent with its
liability case, particularly with respect to the alleged anticompetitive effect oidkaion.” Id.
(citations omitted).

The plaintiffs in Comcasthad alleged four theories of antitrust impact, but the district

court accepted only one such theory as “capable of classwide proof and rejecésd. tHd.rat
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1431. The damages model proposed by plaintiffs, however, failed to “isolate damegylting
from any one theory of antitrust impactid. The Supreme Court held that this inability to
match a damages model with any one theory of liability was fatal to adasBcation noting
that under the Third Circuit's logic, “any method wfeasurement” would conceivably be
“acceptable so long as it [could] be applied classwide, no matter how arbitrary t
measurements.’Id. at 1433. The majority held thathe Comcastclass was improperly certified
“[iIn light of the [damages] model's inability to bridge the differences betwesmnas
competitive prices in general and supompetitive prices attributable to tene antitrust
impact theory found to be viablg]Id. at 1435.

Plaintiffs’ expert submissions herare similarly defectve. First, hey assign any
differential found tdoe the result oDefendants’ alleged conduct. Secondjlevthe SAC asserts
two distinct antitrust conspiracies- a conspiracy among PBMs and a conspiracy between
PBMs, plan sponsors, and chain pharmaeie®r. Cowan and Dr. Seguin fail tproposea
modelcapable of distinguishinthe damages that are attributableetmh ofthe two theores of
liability. The teaching offomcastis that antitrust plaintiffs mugshatch a damages model
theirtheory of liability. The failure to do so here may well lead to the spanadox condemned
in Comcasti.e., a damages model unattributed to any specific theory of antitrust impagt be
accepted at class certification with the possibility of one or more of theseds ltimately
rejected under Rule 56 or at trial.

In the context ofDaubert the failure to match the damages model to the theory of
antitrust impact renders the expert opinworfit since it cannot assist tlgourt at this point in
the litigationin aplying the Rule 23 requirements assisthetrier of factlater onto determine

damages attributable to the purported antitrust violatlodeed,Dr. Seguintestified that he did

42



not seekto understandhe nature of the conspiracies alleged by Rrentiffs — other than
“understanding this is an antitrust case”and did notattempt toconnect his findings to any
particular claim or attempt to attribute what portion of damages he measured to thedwes.
(ECF 261-7 at 72:23-73:11; ECF 261-9 at 132:6-15.)

Another insurmountablBaubertfit problem arises fronthe use of national averages in
the expert model since averageannot demonstrate antitrust impact for individual class
members Because antitrismpact is an element of Plaintiffs’ causes of actiotevery class
member must prove at least some antitrust impact resulting from the alleged violdtiare”
Hydrogen Peroxide Antitrust Litig552 F.3d305, 311(3d Cir. 2008). Dr. Seguin has only
demonstrated that IPs ap@ national averagereimbursed less than chain pharmacies, but he
has not shown that all or nearly all IPs are reimbursed less than chain phsurria@ecreates

two Hydrogen Peroxideissues: national averages dot raccount fo legitimate locally

%> Even when pursuing a per se violation of the antitrust laws plaintiffs mubtigistina
they suffered an antitrust impacgeeAtl. Richfield Co. v. USA Petroleum Cd95 U.S. 328,
34142 (1990) (“We also reject respondent’s suggestion that no antitrust injury need be shown
where a per se violation is involved.) re MercedeBenzAntitrust Litig, 213 F.R.D. 180, 188
(D.N.J. 2003) (same). As the Court stated,

The antitrust injury requirement ensures that a plaintiff can recover ortg if t
loss stems from a competitiwaducing aspect or effect of the defendant's
behavior. The eed for this showing is at least as great under the per se rule as
under the rule of reason. Indeed, insofar as the per se rule permits thetiprohibi

of efficient practices in the name of simplicity, the need for the antitrust injury
requirement is undscored. “[P]Jrocompetitive or efficienegnhancing aspects of
practices that nominally violate the antitrust laws may cause serious harm to
individuals, but this kind of harm is the essence of competition and should play no
role in the definition of antitst damages.” Page, The Scope of Liability for
Antitrust Violations, 37 Stan.L.Rev. 1445, 1460 (1985). Thus, “proof of a per se
violation and of antitrust injury are distinct matters that must be shown
independently.” P. Areeda & H. Hovenkamp, Antitrust L§wd34.2c, p. 330
(1989 Supp.).

Atl. Richfield Co.495 U.S. at 344.
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explainedfactors creatinglifferentials in reimbursementsetween IPs and chains (like market
concentration and bargaining power), and averages cannot account for substanti@ndevia
between the IPs themselV&s.

Numerous courtsdve rejected the use of average price differentials to show evidence of
antitrust impact that is common to the claSee e.g.Sheet Metal Workers Local 441 Health &
Welfare Plan v. GlaxoSmithKline, PLCiv. A. No. 045898, 2010NL 385552, at *3dE.D. Pa.

Sept. 30, 2010)npting that methodology using average prices was insufficient as a common
method capable of showing clasgle injury becauséaveraging by definition glides over what
may be important differences”) (quotations omittéd}ing ABA Section of Antitrust Law,
Econometrics: Legal, Practical, and Technical Issues 220 (2005) (“Usinggasecan lead to
serious analytical problems. For example, averages can hide substantiabrva@bss
individual cases, which may be key to determining whether there is commantif)y Gates v.
Rohm & Haas Cq.655 F.3d 255, 266 (3d Cir. 2011gverages evidencas*not ‘common’
because it is not shared by all (possibly even most) individuals in the class. ésvenag
communitywide estimations wuld notbe probative of any individua’claim because any one
class member may have an exposure level well above or below the average” andhadting t
“[a]ttempts to meet the burden of proof using modeling and assumptions that do not reflect the
individual characteristics of class members have been met with skeptjdismations omitted)

In re Optical Disk Drive Antitrust Litig.303 F.R.D. 311, 321 (N.D. Cal. 2014}4dtisticaimodel

6 Plaintiffs argue that the additional factors that Caremark raises “simplgsgsyiran
alternative view of the question and in no way show that Dr. Seguin’s approach to tatadrva
to be incapable of proving impact and damages on asidssbasis.” (ECF 269 at 25.) They
argue that the “failure to include all the proper variables” goes to an expenmt’'sepo
“probativeness, not its admissibility.” Id. (quotingln re Ethylene Propylene Diene Monomer
(EPDM) Antitrust Litig, 256 F.R.D. 82, 98, 100-102 (D. Conn. 2009).) TnesBlood Reagents
authority is unhelpful. Courts must now ensure that expert evidence is admissiDbaufmart
purposes before a party may use it to nieeit class certification burden.
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in which the akged conspiratorial overchargessassumed to bedlsame for all purchaseasd
throughout the entire class peribchnnot serve to establish that all (or nearly all) members of
the class sufferedathage as a result of defendaraéged antcompetitive conducfbecause
the] regression analysis. . assumes the very proposition that {lRtaintiffs] are now offering it,

in part, to show); Reed v. Advocate Health Car268 F.R.D. 573, 591 (N.D. Ill. 2009)
(“Measuring average base wage suppression does not indicate whether edicle olass
member sudered harm from the alleged conspiracy. In other words, it is not a methodology
common to the class that can determine impact with respect to each class memberF)ash
Memory Antitrust Litig. Civ. A. No. 0720086, 2010 WL 2332081, at *10 (N.D. Cal. June 9,
2010) (“By looking only at an average price trend, [plaintiff's expert's] modekwbks
individual variations over time among the prices that different customers pay fearte or
different products that appear in the data.”)

As the Hon. Lawrence FStengé noted in Sheet Metal Workerdjjust because an
average price was increased or decreased by the aja@gemmpetitive activityldoes not mean
that all members of the proposed class paid scpmgpetitive prices or that anyachage for an
individual endpayor could be calculated in a formulaic way by common grotaf., 2010WL
385552, at *30.But seeln re Processed Egg Prod. Antitrust Liti®12 F.R.D. 171, 199 (E.D.
Pa. 2015) (stating that “even though the use of a single average overcharge tardéesmibres
impact of a conspiracy across the class can be problematic, Plaintiffs hawe daiticient
foundation for the inferential finding that the impact reflected in the single gevengercharge
was shared by virtually every class menier Here, Plaintiffs’ experts provide no basis on
which onecan conclude that the averagembursemendlifferential they find between an IP and

a chain pharmacy is shared by virtually every class mentbmrthis reason, the expertsse of
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the average as a method for establishing antitrust impact faiis th&t because there is malid
scientific connection between the averages evidencehangertinent inquiryof whether the
differential was the result of anticompetitive beloavi

Finally, theregression model is unreliable because it finds damages for class members
who have suffered no damage. Dr. Seguin testified in his deposition that his modett us
average reimbursements would result in finding damages for an IRett&ived the same
reimbursement as a chain, as welf@san IPthat received a larger reimbursement than a chain.
(SeeECF 261-8t 54572

Accordingly, the Plaintiffs’ expert submissions fail to pBsaibertscrutiny. Caremark’s
Motion to exclude Plaintiffs’ expert testimony is granted. Next, the Court considedase

certification issues.

2" n discussing the one dollar average differential Dr. Seguin used to caldafasges,
and presented with a hypothetical situation where there are two pharmaciesaménéown,
one an IP and one a chain outlet, #mel chain received a reimbursement that was 50 cents per
Lipitor prescription filled higher than the - rather than the one dollar average he apphed
Dr. Seguin testified that “would necessarily mean some other independent pharowdd get a
dollar 50 per fill.” (ECF 2618 at 55:24.) When asked how he would determine “which
pharmacy got the 50 cents and which got the dollar 50,” Dr. Seguin testified “I h&haungit
that through. + I've suggested on way or [sic] allocating aggregate damadisk.at 55:79.)
When asked if it was possible that in some areas IP are being paid the same eenaiurates
as chain outlets, he responded “[f[rom a probability point of view, it's possible. . . .yémd
under that one plausible solution | provided [i.e., the one dollar differential]; everhtboagre
getting the same as the pharmacy across the street, they would still get éodeNary Lipitor
prescription they filled under that scenario, which I'm simply suggestifid."at 55:11-56:7)

When confronted with Dr. Hausman’s evidence that the data show that 52.60% of IPs
receive reimbursements that are greater than the median chain (see Hausman Repbabéd 2
3), Dr. Seguin continued to assert that “as a class, they suffered injuries of $300,008 for t
drug.” (ECF 2618 at 115.) When asked to assume an example of an IP that had one Lipitor
prescription fill in 2005 for which it received a higher reimbursement rate #harain
pharmacy, and asked whether it had “been harmed by the alleged conspiegcyr’ Sated that
“[a]s a member of the class, they were harmed. Again, you're askirg hgou’re willing to
concede there that the class was harmed by $300,000; I'm willing to haverandiffescussion
as to how to apportiothat. And, you know, whether or not a particular independent pharmacist
who filled one prescription at $80 deserves compensation or not is, | think, up to the counsel and
class to decide.” (Id. at 117:2-14.)
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V. The Class ActionMotion

To prosecute their two conspiracy claims under Section 1 of the Sherman Actff®laint
seek to certify the followig Class pursuant to Rule (83(2) and (b)(3)of the Federal Rules of
Civil Procedure:

All independent pharmacies within the boundaries of the United States who

contracted with Caremark or Advance PCS at any time during the period

commencing four years prido the filing of the initial complaint in this action

through the present (the “Class Period”), to dispense and sell prescriptionadrugs t

members of a Caremark or Advance PCS network. Excluded from the Class are

any pharmacies owned or operated by @am or Advance PCS their

subsidiaries, agents, principals or affiliated companies.
(ECF 248 at 1.) They assert that the requirementsaf@n)(2) injunctive reliefclassare met
because Caremark haacted or refused to act on grounds generally appéctblthe class,
thereby making appropriate final injunctive relief or corresponding declara&digf with
respect to the class as a whbleed. R. Civ. P. 23(b)(2), an@aremark acted on grounds
generally applicable to the classakingcertification of Plaintiffs’ claim for injunctive relief is
appropriate. They assert that the requirements for a (b)(3) damages class are met because
common questions of law and fact predominate over any potential individualized questions and
because a class action is stpr to any other means of adjudication. (ECF 248 atThgy
assert that they castablish common impact and damages utilizing shade proofthrough the
expert submissions of D€Cowanand Dr. Seguin. Even thoughPlaintiffs’ expert submissions
fail the Daubertanalysisthe court will nevertheless provide its analysis of all Rule 23 issues.

a. Standard of Review
The United State€ourt of Appealdor the Third Circuitrequires rigorous assessnt of

the available evidence to assure the prerequisites of Rule 23 amndhéd ftesolve factual

disputes by a preponderance of the evidence and make findings that each Rule 23 r#gsireme
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met or is not met, having considered all relevant evidence and arguments prégethed
parties.” In re Hydrogen Peroxide Antitrust Litigh52 F.3dat 320. A plaintiff “must be
prepared to prove that there are in fact sufficiently numerous parties, commaorgueslaw
or fact, etc.” Walmart Stores, Inc. v. Dels 564 U.S. 338, 350 (2011) (emphasis omitted).
“Failure tomeet any of Rule 23(a) or 23(b)fequirements precludes certificationDanvers
Motor Co., Inc. v. Ford Motor Cp543 F.3d 141, 147 (3d Cir. 2008j}.is the plaintiffsburden
to proveby apreponderance of the evidence each of the prerequisites under Ruja2@ (@hat
the class fits within the desired categories of class actions set forth in Rble 28(re
Hydrogen Peroxide Antitrust Litigh52 F.3d at 307, 316 n. 14 (citation oeufl; Carrera v.
Bayer Corp, 727 F.3d 300, 306 (3d Cir. 2013) (stating a plaintiff must show class action
prerequisites by a preponderance of the evidesee}dayes v. WaMart Stores, InG.725 F.3d
349, 354 (3d Cir. 2013) (“It is plaintiff's burden to show that a class action is a propdevehic
this lawsuit”). Rigorous analysis will frequently “entail some overlaphwhe merits of the
plaintiff s underlying claim. That cannot be helped.[T]he class determination generally
involves considerabns that are enmeshed in the factual and legmles comprising the
plaintiff’ s cause of action.”Dukes 564 U.S. at 351 (alteration in original) (quoti@gneral Tel.
Co. of SWv. Falcqrd57 U.S. 147, 160 (1982)
b. Rule 23(a) Requirements

Rule 23(a) requiresthat Plaintiffs meet four elements for class certification: (1)
numerosity; (2) commonality; (3) typicality; and (4) adequacy of representatibnthe
requirements of Rule 23(a) are met, Plaintdéeking to certify a damages classst atisfy
additional requirements of predominance and superiority required by Rule 23(b)(3).

1. Numerosity
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Under Rule 23(a), a plaintiff bears the burden of establishing numerosity by a
preponderance of the evidendeglarcusv. BMW of N. Am., LL(3687 F.3d583, 594-953d Cr.
2012) Plaintiff must prove that the putative class is “so numerous that joinder of all mseisibe
impracticable.” Fed. R. Civ. P. 23(a)(1). “No minimum number of plaintiffs is requio
maintain a suit as a class actidt generally if the named plaintiff demonstrates that the
potential number of plaintiffs exceeds 40, the first prong of Rule 23(a) has beénStestart v.
Abraham 275 F.3d 220, 2287 (3d Cir. 2001) (citing 5 James Wm. Moore et al.,, Moore’s
Federal fPactice § 23.22[3][a] (Matthew Bender 3d ed. 1999)). We cannot “assume,”
“speculate,” or defer to “common sense” with respect to how many class members exist.
Marcus 687 F.3d at 59897. The plaintiff must produce evidence, direct or circumstantial,
speific to the products, problems, parties, and geographic areas actually coyeithé b
proposed class definitions to allavcourtto make a factual finding on this requiremeid. at
596.

Plaintiffs asserthere are approximately 25,00Bs throughoutthe United States that
dispense approximately 1.3 billion prescriptions annually amounting to $60 billion diollars
prescription sales(SAC T 2) Caremark’s data establishes that in 2005 there were 115841 |
with data in Caremark’s datasahdin 2008 there were 1710. (Seguin Rebuttaat 2 n.1)
Caremarkmakes no specific argument on the numerositgquirement and Plaintiffs have
satisfiedthe requirement

2. Commonality

“A putative class satisfies Rule 23(a)’'s commonality requirementef tamed plaintiffs

share at least one question of fact or law with the grievances of the prospess/& &eyes v.

Netdeposit, LLC802 F.3d 469, 486 (3diC 2015) (citingRodriguez v. Nat'l City Bank726
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F.3d 372, 382 (3d Cir. 2013)). “Commonality does not require perfect identity of questions of
law or fact among all class members. Rather, even a single common questdm”wiitl., 802

F.3d at 486 (citingDukes 564 U.S. 338). The commonality inquiry turns on whether
determining the truth dalsity of a common contention will resolve an issue that is central to the
validity of each one of the claims in one stroke. at 487. “What matters to class certification . .

. I1s not the raising of common questioas even in droves— but, rather thecapacity of a
classwide proceeding to generate comranswersapt to drive the resolution of the litigation.”
Dukes 564 U.S. 338, 131 S.Ct. 2541, 2551 (emphasis and ellipsis in the original). The bar for
establishing commonality is “not high” and is “easily mel’ re Cmty. Bank of N. Va. Mortg.
Lending Practices Litig.795 F.3d 380, 397 (3d Cir. 2015eyes802 F.3d at 486 (citinBaby

Neal v. Casey43 F.3d 48, 56 (3d Cir. 1994)).

Plaintiffs argue that, n addition to the“overarching common question of whether
Caremark entered into the conspiracies alleged in the complhiatiollowing questions of law
and fact are common to the Class:

(a) whether the existence of such an undeding, agreement or conspiracy

fixed, maintained or stabilized prices for dispensing services and/or ptEscri

drugs below what would otherwise prevail in a competitive market;

(b) whether Caremark diverted health plan members to its parent compésy,

(c) whether Caremark required pharmacies to dispense and sell drugs on a

formulary as a condition of reimbursement and whether such conduct supports a

claim that Defendants violated Section 1 of the Sherman Act;

(d) whether Plaintiffs and Class meenb suffered antitrust injury as a result of

the alleged conspiracy to fix prices paid to independent pharmacies for digpensi

services and/or sale of prescription drugs;
(e) whether Plaintiffs and Class members were damaged as a result of the alleged

28 \Where the class is proposed to be cettifiader Rule 23(b)(3), district courts typically
analyze Rule 23(a)’s commonality requirement together with the mongestti predominance
requirement of Rule 23(b)(3)Reyes802 F.3d at 486see Sullivan v. DB Investments, |r@&67
F.3d 273, 297 (3d Cir. 2011). The Third Circuit, however, recently cautioned that commonality
must be establishdaeforepredominance can be considerdRleyes802 F.3d at 486 (emphasis
in original).
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conspiracy to fix prices to independent pharmacies for dispensing services and/or

sale of prescription drugs; and

() whether class members are entitled to injunctive relief.

(Pl. Mem. at 7.)

Caremarkrespondshat, although Plaintiffs list these sisxsues they assert are common,
they have not met their burden to show that they are common to all class melnderse that
because Issues (a), (d), and (e) all relate to whether any conspiracy ricesd heglow what
would prevail in a competitive mieet and whether class members suffered antitrust injury and
damagesandbecause the factors that affect reimbursement rates in both the real world and the
“but-for” world described by Plaintiffs’ experts differ from one putativesslanember to the
next, thereare nocommon questions across the proposed class. With respsstés(b) and
(c), addressing whether Caremativertedhealth plan members to CVS and whether Caremark
required some pharmacies to dispense and fill drugs as a formQlargmarkchallengs

whether they can be “common” questiobscause they are rglatedl to the Sherman Act

violations Plaintiffsallege andPlaintiffs donot describe how any of the actions calgem

L1} ”

antitrug injury. Caremarkoffers no argument to rebut whether Plaintiffs’ “overarching
commonissue of the existence of the alleged conspiracies is common.

Because the commonality element does not require perfect identity of questiawsor
fact among all class membefSaremark’sargumentsare rejected. @mmon questiosiclearly
exist specificallywhether Caremarkngaged irthe antitrust conspiracies detailed in the SAC.

Answersto the questions asserted by the Plaintiffs as commonrdviié the resolution of the

litigation.
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3. Typicality

The typicality requirement aids a court in determining whether maintenareeclags
action is economical and whether the named plaintiff's claim and the class claims are so
interrelated that the interests of the class members willithg &ad adequately protected in their
absence.Marcus 687 F.3d at 5988 (citingGeneral Telephone Co. of the S4567 U.Sat 158
n. 13). Typicality “screen [s] out class actions in which the legal or factuaiqmosif the
representatives is markgdtifferent from that of other members of the class even though
common issues of law or fact are presentd. at 598. To determine whether a plaintiff's
position is markedly different from the class as a whobeirtscompare three distinct, though
related, concerns: (1) the claims of the class representative must be generally the sase as
of the class in terms of both (a) the legal theory advanced and (b) the fantualstances
underlying that theory; (2) the class representative must not lpecstdo a defense that is both
inapplicable to many members of the class and likely to become a major fatslitifation;
and (3) the interests and incentives of the representative must be siyfiaigmed with those
of the class.Marcus 687 F.3d at 599.

The namedPlaintiffs in Caremarkassert that their claimarise from the same course of
conduct that gives rise to the claims of absent class menalpersheir claims are based on the
same legal theoryThey contend thewill advance the interests of absent class member because
they must show that Caremark engaged in an unlawful combination or conspirfcythe
prices that all participating independent pharmacies are paid for dispensingeseamid/or
prescription drugs. They also contend that ghegsess no antagonistic interests or conflicts with

the absent class members.

52



Caremarkrespondsthe typicality requirement is absent becatise named Plaintiffs’
economic experience is directly contrary to the injugt they allege on behalf of their proposed
class. Specifically,it assers that the relevant markets in this case are highly diverse local retall
pharmacy marketsneaning that the named Plaintiffs’ proof of antitrust impactthadesulting
anticompetitve effectswill differ significantly from the proof for the hundreds of other local
pharmacy markets across the country. If the named Plaintiffs werecapleve that lower
reimbursement had caused anticompetitive effects of higher prices and redymednJackson
County, AlabamaCaremark argueshat it would prove nothing about whether prices were
higher and output was lower in other markets (such as urban areas) witherisiesdifferent
from those of Jackson County. It notes that Dr. Hausman has provided evidence that IPs
Jackson County received $1,490 more than they would have received had they been
compensated at the rate receiveccbgnpetinglocal chainoutles. SeeHausman Reprt at 16
17 and Table 1.) It notes too that Dr. Cowsas concedethatdispensing fees received by the
named Plaintiffavere in line with chain outlets in their markets, and they therafgiferedno
antitrust injury. $eeECF 26112 (May 4, 2006 Depof Charles D. Cowan, Ph.Dat 481:24

485:15, 487:213%%) From this evidence, Caremark argy#ssincethe named Plaintiffs have

29 On the issue of whether named Plaintiffs received dispensing fees equal tater gre
than chain outlets in their home markets, Dr. Cowan conceded in his deposition that “[EJome o
the information that | saw from the first case told me that the dispefegaghat they received
seemed to be in line with other chains that were in their markBECF 26112 at 482:47.) He
maintained, however, that the data did not affect his analysis “because | justr@oih
describing an analysis thabmpared averagsacross a set of variables, and this is a specific
independent pharmacy.”ld( at 483:1922 (emphasis added).) On the issue of whether named
Plaintiff Big C suffered an antitrust injury, Dr. Cowan testified “I simpgven’t thought about
how to look & individual pharmacies relative to the tests that | offeretd’ at 486:2224.) He
further testified: “Q. Well, one of the things you propose in your report, is it mat, in
computing damages, for example, you would compare the predicted dispensing feeheersus t
actual dispensing fee. Right? A. Ye®Q. Now, if you applied that method to Big C— A.
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not individually suffered the type of antitrust injury that they allege on behalieoputative
class, and?2) various members of the proposed class have divergent circumsaaicegerests,
the named Plaintiffs fail to meet Rule 23(a)’s typicality and adequacyreegents. (SeeECF
261 at47-48 (citing E. Texas Motor Freight Sysinc. v. Rodriguez431 U.S. 395, 403 (1977)
(noting that, in order to satisfy typicality, theoposed class representative must show that it
“possess|es] the same injury” as other class membaibllams v. Empire Funding Corp227
F.R.D. 362, 373 (E.D. Pa. 2005tdting thatclass representatiwgasnot typical and adequacy
wasin doubt when she could not show damages caused by the conduct on which the class claim
was based)Blue v. Defense Logistics AgendB8l F. App’x. 272, 275 (3d Cir. 2006)alding
that claimant notwas anadequate representative where, among other reasons, she hasleot ma
prima facie showing of discrimination)

The named Plaintiffs refute Caremark’s assertion that they are atypicaé c@laiss
because they received reimbursements above those received by local chainasgeisg that
this “conclusion is premised on the erroneous notion that an Independent Pharmacy must have
been reimbursed at a rate below that of local chains on each and every drug in ordebézhave
injured or sustained damages, while in actuality the injury and damages to Independent
Pharmaies are measured against the reimbursements they would have receivedtrabsent
conspiracy.” (ECF 269 at 3.)

The namedPlaintiffs in Caremarkhavefailed to meet their burden to show that their
claims are typical of the class they seek to represé&iey produced no evidence that they
received reimbursements that were lower than the chain compefitdheir marketswhile

Caremark produced evidence that they received reimbursements equal to er theeatheir

Um-hmm. Q. — you would get a 0 measure of damages. Right? A. Yegld. at 487:213
(emphasis added)
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chain competitors. Given thdass ertification recorgthe named Plaintiffareclearly subject
to a defense that is both inapplicable to many members of the class and likely te betajor
focus of the litigationnamely whether they have suffered an antitrust injury resulting from the
conspiracies they allegeAn antitrust injury is an “injury of ‘the type the antitrust laws were
intended to prevent and that flows from that which makes defendatssunlawful. The injury
should reflect the anttompetitive effect either of the vation or of anticompetitive acts made
possible by the violation."Eichorn v. AT & T Corp.248 F.3d 131,140 (3d Ci2001) (quoting
Brunswick Corp.429 U.Sat 489). Because the record shows the named Plairféiffisd to put
on evidence that theyecaved lower reimbursements, they cannot show they suffered the same
effect of the antcompetitiveconspiracieshey allege.Thus, they fail the typicality requirement.
4, Adequacy

The fourth requirement in Rule 23(a) is that the representativdififamust “fairly and
adequately protect the interests of the class.” Fed. R. Civ. P. 23(a)(4). Adegoeesns both
“the experience and performance of class counsel” and “the interests and exaitithe
representative plaintiffs."Dewey v. Volkswagen Aktiengesellsché®1 F.3d 170, 181 (3d Cir.
2012) (citingln re Cmty. Bank of N. Va418 F.3d 277, 303 (3d Cir. 2005). “The principal
purpose of the adequacy requirement is to determine whether the namedfplaawd the
ability and the incetive to vigorously represent the claims of the clasS8dmmunity Bank ]I
795 F.3d at 393 (quotingh re Cmty. Bank of N. Va622 F.3d 275, 291 (3d Cir. 2010)
(Community Bank }). In fact, “the linchpin of the adequacy requirement is the alignment of
interests and incentives between the representative plaintiffs and the rest ofask.”
Community Bank 1]1795 F.3d at 393 (quotingewey 681 F.3d at 183). This inquiry is closely

tethered to the typicality inquirgee Danvers Motor Co., In43 F.3cdat 149, and ensures that

55



the named plaintiff's claims “are not antagonistic to the claslsl’ at 150 (citingBeck v.
Maximus, InG.457 F.3d 291, 296 (3d Cir. 2006)).

While the namedPlaintiffsin Caremarkassert that they are not aware of aowflict that
would prevent them from serving in the capacity as named representatd@amtend that their
interests in successful prosecution of the claims asserted $Athare aligned with the interest
of absent class membesgicethe nature of aitrust claims and the injury that flows from an
unlawful conspiracy and/or combination to restrain trade identical they do not satisfy the
adequacy requirement for the same reason that they fail to satisfy theittypgzplirement As
they have no demonstrated that they have individually suffered the type of antitrust injury that
they allege on behalf of the putative clabsir interests diverge from other members of the
proposed class who allegedigvereceived lower reimbursements as a resbfinticompetitive
activity.*°

b. Ascertainability and Cohesiveness

For a class to be certified under Rule 23(b)(3), it must also be “ascentainghée
Carrera, 727 F.3d at 306 (“Class ascertainability is ‘an essential prerequisite o actes, at
least with respect to actions under Rule 23(b)(3).”) (quokitagcus 687 F.3dat 592-93);see
alsoByrd v. Aaron’s InG.784 F.3d 154, 162 (3d Cir. 2015), as amended (Apr. 28, 2015) (stating
“the ascertainability requirement as to a Rule A3{b¥lass is grounded in the nature of the
classaction device itself”).

The @acertainability element functions as a necessary prerequisite (or implicit
requirement) because it allows a trial court effectively to evaluate theiexequirements of

Rule 23! Byrd at 162. It is anindependent inquiry, in addition to the Rule 23 requiremémas,

%0 There is no suggestion that coundeks not possess the experience or skill necessary
to adequately represent the class.
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“ensures that a proposed class will actually function as a clags.” To satisfy the
ascertainability prerequisite, Plaintiffs must show by a preponderance efittence that the
class is “currently and readily ascertainable based on objective criteldgacus 687 F.3d at
593, and the courtmust undertake a rigorousnhalysis of the evidence to determine if the
standard is met."Carrera, 727 F.3d at 306. “[A]scertainability and a clear class definition allow
potential class members to identify themselves for purposes of opting out ssa 8econd, it
ensures that a defendant’s rights are protected by the class action mechanrsinit dirsures
that the parties can identify class members in a manner consistent withdlemeis of a class
action.” Id. Accordingly, courtsmust “ensure that class members banidentified ‘without
extensive and individualized fathding or “mini-trials.”” Id. (QuotingMarcug. “[T] o satisfy
ascertainability as it relates to proof of class membership, the plaintiff mostngtratehat his
purported method for ascertainirdass members is reliabl@administratively feasible, and
permits a defendant to challenge the evidence used to prove class menibadshithe Third
Circuit has alsaecently reiteratethat“a party cannot merely provide assurances to the district
court that it will later meet Rule 23’s requirements. . . . Nor may a party ‘ynprepose a
method of ascertaining a class without any evidentiary support that the methobe
successful.” Byrd, 784 F.3d atl64 (quotingCarrera 727 F.3d at 306, 307, 311) (internal
citation omitted).

While a Rule 23(b)(2) class need not meet the ascertainability requiremmamnapply to
Rule 23(b)(3) classessee Shelton v. Bledsgpe775 F.3d 554, 563 (3d Cir. 2015)
(“[A]scertainability is not a requirement for cditation of a (b)(2) class seeking only injunctive
and declaratory relief, such as the putative class here.”), such a class musfichentbuf

cohesive.Barnes v. Am. Tobacco Cd61 F.3d 127, 143 (3d. Cir. 1998) (“While 23(b)(2) class
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actions have npredominance or superiority requirements, it is well established that tlse clas
claims must be cohesive.”). An injunctive relief class must also be propdihedie “A
properly defined ‘class’ is one that: (1) meets the requirements of Rule @3(&);sufficiently
cohesive under Rule 23(b)(2) and [the Third Circuit’'s] guidandgaimmes 161 F.3d at 143; and

(3) is capable of the type of description by a ‘readily discernible, clear, acidgostatement of

the parameters defining the class,” as negliby Rule 23(c)(I)(B) and [the Third Circuit’s]
discussion inNachtel[v. Guardian Life Ins. Co. of Am453 F.3d179] at 187[(3d Cir. 2006)]”
Shelton 775 F.3d at 563.

The cohesiveness requirement protects two interests. The first interegiratecting
unnamed class members, who “are bound by the action without the opportunity to withdraw and
may be prejudiced by a negative judgment in the class actBarhes 161 F.3d at 143. The
cohesiveness requirement protects this interest by egghan “significant individual issues do
not pervade the entire action because it would be unjust to bind absent class members to a
negative decision where the class representatives’ claims present diffidreiliual issues than
the claims of the absent members presemdl” (citations and quotation marks omitted). The
second interest is in ensuring that the litigation remains manageable. If & classufficiently
cohesive, “the suit could become unmanageable and little value would be gainedeedprg
as a class action if significant individual issues were to arise congjistelat! (quotation marks,
citations, and alterations omitted).

To satisfy the cohesiveness tédgintiffs must showhat the “class’s claims are common
ones and that adjudication of the case will not devolve into consideration of myriad individual
issues.” Newberg on Class Actions 8§ 4:34. “In other words, Rule 23(b)(2) applies onlyawhe

single injunction or declaratory judgment would provide relief to each member ofai®e dt
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does not authorize class certification when each individual class member wouldtled ent
differentinjunction or declaratory judgment against the defendamukes 564 U.S. at 360
(emphasis in original). The Third Circuit has held theat ‘ddisparate factual circumstances of
class membergnay prevent a class from being cohesivedtes 655 F.3dat 264 (citing Carter

v. Butz 479 F.2d 1084, 1089 (3d Cit973). Courtshave theiscretion to deny certification in
the presence of disparate factual circumstandgesraghty v. U.S. Parole Comm’'i19 F.2d
1199, 1205 (3d Cir1983). “The key to the (b)(2) class is ‘the indivisible nature of the injunctive
or declaratory remedy wamted— the notion that the conduct is such that it can be enjoined or
declared unlawful only as to all of the class members or as to none of tHeaké&s 564 U.S. at
360 (quoting Nagareddhe Preexisting Principle and the Structure of the Class Acfi68
Colum. L. Rev. 149, 176 n. 110 (2003)

Plaintiffs in Caremarkcontend that the proposed Rule 23(b)¢®ss can be readily
ascertained because Caremark’s data contains the name of the pharmacy that filled eac
prescription. Caremark makes no speciargument on the ascertainabiligguirementand the
Plaintiffs’ evidence satisfiethe ascertainability requirementNeither party has specifically
addressed the cohesiveness requirement to certify a Rule 23(b)(2) injurattefeclass
Nonethelss, the lack of cohesion is clagyon examination ahe same reasonwarit large, that
the named Plaintiffs fail the typicality tests well as those discussed earlierthe Daubert
context The record demonstrates that the market for retail phars&weyces is highly diverse
and local Proofby use of averages that some members suffargdrustinjury from the
anticompetitive effectsf the alleged conspiracgloes not constitute common evidettleat they
all did, that they all suffered the same antitrust injury, or that the same injunctivieigelie

appropriate. Accordingly, thputative class memberdisparate factual circumstancg®vent
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the proposed national injunctivelass from beingufficiently cohesiveto ensure that injunctive
relief is manageable
C. Rule 23(b) Requirements

A class action can be certified under Rule 23(b)(3)L) the questions of law or fact
common to class members predominate over any questions affecting only individua¢nsiem
and (2) a class action is superior to other available methods for fairlyfamnengify adjudicating
the controversy. Fed. R. Civ. P. 23(b)(3). The Rule provides that the following matters are
pertinent to these findings: (1) the class members’ interests in individe@diyolling the
prosecution or defense of separate actions; (2) the extent and nature agatgrliiconcerning
the controversy already begun by or against class members; (3) the tigsoabndesirability
of concentrating the litigation of the claims in the particular forum; and (4) tHg tKé&culties
in managing a class actioid.

1. Predominance

“Considering whether ‘questions of law or fact common to class members pret®mina
begins, of course, with the elements of the underlying cause of ackoicd P. John Fund, Inc.
v. Halliburton Co, 563 U.S. 804, 809 (20119ee also In re Modafinil Antitrust Litig837 F.3d
238 260(3d Cir. 2016) (stating that the predominance inquiry “is especially dependent epon th
merits of a plaintiff's claim, since the nature of the evidence that will sufficeedolve a
guestion determines whether the question is common or individual.jirfguio re Constar Int'l
Inc. Sec. Litig. 585 F.3d 774, 780 (3d Cir. 2009) (internal quotation marks omittéd e
Modafinil).) We “must examine each element of a legal claim ‘through the prism’ of Rule
23(b)(3).” Marcus 687 F.3d a600 (citing In re DVI, Inc. Sec. Litig.639 F.3d 623, 630 (3d Cir.

2011)). To obtain class certification, “[a] plaintiff must demonstrate that the element of the
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[legal claim] is capable of proof at trial through evidence that is common téedserather than
individual to its members."Marcus 687 F.3d at 600 (citation omitted)f proof of an element
of the legal claim requires individual treatment, then class certification is unsuitdxdeTyson
Foods, Inc. v. Bouaphaket36 S.Ct. 1036, 1045 (201Gstating hat“[a]n individual question
is one where members of a proposed class will need to present evidence that vamnesnftoen
to member, while a common question is one where the same evidence will sorffieach
member to make a prima facie showing [or] the issue is susceptible to geukralassvide
proof.”) (internal quotation marks omattl) (citing Newberg on Class Actio8s4:50, pp. 169
197); In re Hydrogen Peroxide Antitrust Litigh52 F.3dat 311312 (stating that “the task for
plaintiffs at class certification is to demonstrate that the elefhaatcapable of proof at trial
through evidence that is common to the class rather than individual to its menalssisling
this issue calls for the district cowgtrigorous assessment of the avadablidence and the
method or methods by which plaintiffs propose to use the evidence to [fitevelementsht
trial.”); see alsd~ed.R. Civ. P. 23 advisory committee’s note 2003 amendmergtA critical
need is to determine how the case will be tried.”

Horizontal pricefixing is a per se violation of 8 1 of the Sherman Antitrust ASee,
e.g, Catalano, Inc. v. Target Sales, Ind46 U.S. 643, 647 (1980Ynited States v. Socony
Vacuum Oil Cq.310 U.S. 150, 218 (1940)To prewail on their perse interPBM pricefixing
claimunder 8 1 of the Sherman Act, Plaintiffs must prove three elements: (1) a conspifiac
prices in violation of the antitrust laws; (2) thetitrustimpact of the unlawful activity; and (3)
damages sustained as a reetithe unlawful activitySee, e.gIn re LinerboardAntitrust Litig,
203 F.R.D197, 214(3d. Cir. 2001); (citingn re Plastic Cutlery Antitrust Litig.Civ. A. No. 96

728,1998 WL 135703, *5 (E.DPa. Mar. 20, 1998) (“In a priexing antitrust classaction,
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plaintiffs must esblish that both the defendantgblations of law and the impact of those
violations on the class members involve predominantly common isBleastiffs must therefore
make a threshold showing that the element of impactpsdtiominantly involve generalized
issues of proof, rather than questions which are particular to each membeplairitie class.”
(internal citations omitted)). As previously discussedlaintiffs also must show “that the
damages resulting from thatjury were measurable on a claggle basis through use of a
common methodology.Comcast Corp 133 S. Ctat 1430(quotation marks omitted)A model
purporting to serve as evidence of damagesdlass action must measure only those damages
attributéble to the theoryupon which liability is premised.ld. Wherethe damages evidence
doesnot translate the relevant “legal theory of the harmful event into an analysiseof t
economic impact of that event,” teomcastCourt determined that common questions could
not predominate over individual onetd. at 1435 (quoting Federal Judicial Center, Reference
Manual on Scientific Evidence 432 (3d ed. 20£1)).

Plaintiffs’ argumentthat comnon questios can be proven thrgh evidence that is
common to the class rather than individual to its mem{seesECF 248 at 1pmust be rejected
for similar reasons undergirding tizaubertanalysis.

A. Common Evidence ofa Per SeViolation

Because “[tlhe essence of any violatioh8 1 is the illegal agreement itself,” it is not

necessary for a plaintiff to prove that “overt acts [were] performed ihetatce of it. Summit

Health, Ltd. v. Pinhas500 U.S. 322, 330 (1991) (citirignited States v. Kisse?18 U.S. 601

31 The Third Circuit has held, however, tligis “a misreading o€omcastto interpret it
as “preclud[ing] certification under Rule 23(b)(3) myacase where the da membersdamages
are not susceptible to a formula for classwide measureméigdle v. Volvo Cars of N. Am.,
LLC, 794 F.3d 353, 375 (3d Cir. 2015) (quoti@gmcast 133 S.Ct. at 1437 (Ginsburg, J. &
Breyer, J., dissenting) (citing 2 William BRubenstein, Newberg on Class Actions § 4:54 (5th
ed.2012)) (collecting cases).
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(1910)); see alsg Soconywacuum Oil Cq.310 U.S. at 224, n. 59 (“[C]onspiracies under the
Sherman Act are not dependent on any overt act other than the act of conspiriray.is itN
necessary to prove that the conspiracy was actually successful in paisegy Id. (“It is the
contract, combination . . . or conspiracy, in restraint of trade or commerce which § 1 of the Ac
strikes down, whether the concerted activity be wholly nascent or abortive on the one hand, or
successful on the other.”) (quotatiorarks omitted).

Accordingly, to meet the predominance requirement, Plaintiffs seekingoaaggation
of a per se antitrust claim must show by common evidence tb@tspiracy existedvhich may
be done through eithélirect evidence, such as an express agreemetitcumstantial evidence,
such as parallel conduct and course of dealigge, e.g.In re EPDM 681 F.Supp.2d at 166
(“To prove the existence of an express, manifested agreement, the antdarostf ghould
present ‘direct or caumstantial evidence that reasonably tends to prove that the manufacturer
and others had a conscious commitment to a common scheme designed to achieve an unlawful
objective.”) (quotingMonsanto Co. v. SpraRite Serv. Corp.465 U.S. 752, 764 (1984 A pex
Oil Co. v. DiMaurq 822 F.2d 246, 252 (2d Cir.1987) (“[A]t a minimum,” a jury must be able to
conclude that “the conspirators had a unity of purpose or a common design and understanding,
a meeting of minds in an unlawful arrangement” (quotation od)}teUnited States v.
Paramount Pictures334 U.S. 131, 142 (1948)\m. Tobacco Co. v. United Stat828 U.S. 781,
800 (1946). In the class action contexire-Hydrogen Peroxideasesgenerally accepted that
“allegations of the existence of a prfieing conspiracy are susceptible to common proof and, if
proven true, would satisfy the first element of. [an] antitrust cause of actign Cordes &Co.

Fin. Servs., Inc. v. A.G. Edwards & Sons, 2 F.3d91, 105(2d Cir. 2007). In the post
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HydrogenPeroxideworld, the “if proven true” part of the formulation takes on new imperative
since courts may no longererely assume that allegations can be prdatem at trial

The allegationtiereagainst the PBMs include fixing and artificially depresshegprices
paid to IPs, conspiring to use their combined monopolistic market power to fomesaimnable
reimbursement rates, acting as a conduit for the Client Payors to engageamtabriestraint of
trade by removing IP competitors, using markawerto stabilize and repress the fees IPs would
be able to charge in a free and open market, and diverting health plan memberns rt@ithei
order businesses. (SAC Y 5.) Dr. Cowan opinesGaa¢mark’s actionshave the effect of
price-fixing, eliminating competition, indirect collusion among the PBMs, and an attempt to
drive independent pharmacies out of the market.” (Cowan Report at 24.) He themdoes
offer criteria by which it may be determined whether IR “being treated differeatly after
other factors, such as size, are accounted f¢id. at 27.) He opines that the average of
“dispensing fee contract values falls below the bounds established in determirsizs tteefee
relationship; this would indicate that prices haween fixed and fees paidl®s are artificially
low. (Id. at 34.) He proposes thdtthere is no natural variability in the contract values between
IPs andPBMs— in other words all contracts with the PBMs vary much less than they do for the
PBMs’ contracts with pharmacies with six or more storeghen there is also an indication of
price collusion. (Id. at 35.) Dr. Cowanhasnot, howeveractuallystudiedthese criterian order
to provide common evidence of price fixingld. at 37.) Dr. Segun also did not attempt to
provide common evidence gbrice fixing. He assumed price fixing had occurredd
endeavored only to calculate the resulting damages. Thus, there has been no actual evidenc

common or otherwise, offered on thasic issu@f whether a price fixing conspiracy existed
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B. Common Evidence ofa Rule of ReasorViolation
The Daubertanalysis fully sets forth the reasons why Plaintiffs fail to show that their rule
of reason violation is capable of being proven by evidence that is common to theattlass
than individual to its members. They have offered no evidence to establigiedgeaphic
marketor Defendants’ market power. oNonly aretheir experts’ conclusions on antitrust impact
unreliable thereis alsoa failure to demonstrate that the claim is capabfeproof through
common evidence.
C. Comcast
Plaintiffs’ proposd damages model fails theéomcasttest and thus cannot serve as
common evidence of predominandegcause thedamagesmodel does not matchup with
Plaintiffs’ theories of liability. Having already discussed this problem atheingthe Daubert
analysis, t serves merely to reiterate that Dr. Seguede no effort to determine which portion

of the class’s purported damages restdm which alleged conspiracfgee SeguinSept. 11,

2015 Dep. at 132:45), and fe was not even aware of the nature of the conspiracies alleged by

Plaintiffs when he conducted his study. (Seguin Mar. 19 2015 Dep. at 72:19-73:15.)
Importantly Dr. Seguinfailedto isolate the difference in reimbursement rates attributable

to an aleged antitrust conspiracy froamydifference attributable to legitimate bargaining power

or other market factorsMerely assuming that any difference observed has to be the result of

Plaintiffs’ allegations of antitrust behavior is insufficieabhdDr. Seguin admitted thatould not
say that the differendee observed was the result of any conspiracy alleged in the Ba@er,
he did not consider any potential causes other than illegal acti@®geSeguin Mar. 19, 2015
Dep. at 71:18-72:1, 75:21-76:23.)This failure to isolate differentials solely due to anti

competitive activities is fatal since Dr. Cowan recognized that reimbursemenbestecen IPs
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and chains could differ in the absence of anticompetitive beha(@@eCowanSept. 11, 2015
Dep at 40:14 (“Q: So in the bufor world, you would still expect the PBM to have different
reimbursement rates to different pharmacies; correct? A: Within reasof); geg also idat
98:1525 (“I'm allowing for variation [in reimbursement rates betwggharmacies.]”). Both
experts also recognized that legitimate bargaining power can explain teeemiitil. Gee
Cowan Reporat 42; Seguin Sept. 11, 2015 Dep. at 7238L1.) While Dr. Cowan warned that,
in examining the variability in reimbursememne must examine if there is natural variability in
the contract values between IPs and PBMs, as well as control for marketttaten and other
factors 6ee Cowan Report at 34, 39), Dr. Seguin did not do this. Accordingly, Plaintiffs’
damages mode&lannot serve as common evidence.
D. Reliance on Averages

Dr. Seguin’s reliance on averages fails to comply withHe@rogen Peroxidemperative
that Plaintiffs show that every member of the putative ctadfered an antitrust injury.His
conclusian that there is a nationwide average differential of approximately $k0@eenthe
reimbursement rate paid to IRad chains is then used in megression model that considers
only one explanatory variable, namely whether the pharmacy is an IP orrma chAai Dr.
Hauwsman explains, this parsimonious model fails to accounimfarket forces that can explain
the differential independent of the conspiracies alleged by the Plaintifiigdimg local market
density and local costs of doing business. Agairty already discussed this problem at length
in the Daubert analysis, theRule 23(b)(3) predominance problem steimg from the Seguin
model’'s use of averages is thiilure to discount other causes of the obsenssckrage
reimbursement differentiah order show common evidencéhat all putative members were

impacted by the anticompetitive condu@ee Areeda, Hovenkamp, Blair, Durranc&ntitrust
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Law 1398 (4h ed. 2014) (stating thab tsatisfy predominance, “even in a per se case . . . it is
necessary to prove thatl class membersuffered injury to their business or property using
common proof.”(emphasis added))Evidence thaiPs receivedon average$1.00 less than a
chain pharmagis not evidence thagvery IPreceived less&nd was thus impactedCombined
with Dr. Hausman'’s unrebuttexvidence thab2.6% of IPs received a higher reimbursement than
the 5@h percentile chain pharmacy, and that the named Plaintiffs themselvesedeediove
average reimbursements compared to the chain pharmacies they directly compéist] ag
Plaintiffs have failed to show antitrust impact by evidence that is common to fis¢hrizugh
Dr. Seguin’s parsimonious mod®&l Seeln re Rail Freight Fuel Surcharge Antitrust Litjg/25
F.3d 244, 252 (D.C. Cir. 2013) (holding that while plaintiffs do not need to be prepared at the
certification stage to demonstrate through common evidence the pasc@metof damages
incurred by each class member, “we do expect the common evidence to show all classsmem
sufferedsomeinjury”) (emphasis in original).
E. Local Market Variation

Because Dr. Seguin assumes a national market for retail pharmacy isataedél fails
to account for the effect of locaharket forces on reimbursement ratifferentials Dr.
Hausman’s test of Seguin’s model found there was a less than one percent pydioabitit
Seguin’s assumption that reimbursement rate differentvals consistent nationwide.While

Seguin opines that he has undertaken to judge the robustness of his model by incothogating

%2 It must be noted that even after being presented with Dr. Hausman’s criticise of h
use of averages, Dr. Seguin prepared additional charts that still used ave{@geSeguin
Rebuttal at %.) Dr. Seguin’s rebuttal to Dr. Hausman'’s criticism of his use of averages is
unmoving. Seguin asserts that the problem is merely one of how the average diffésieotild
be allocated among class membersld. &t 15.) That iswot the problem; the use of averages
evidence is flawed because it does not constitute -elmes evidence of antitrust impact. |t
shows only that some members were allegedly impacted but does not show thatviieeg. all
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local variables, it must be noted that two of those variables — the number of piesrmighin a
zip and the mediaimncome within a zip— reduced his $1.00/prescription fitlifferential
estimateto $0.54. (SeeECF 2617 at 162:1223.) The evidence of local variaticend lack of
robustness supporting a national geographic maskparticularly problematic for considering
whether common evidence predimates for Plaintiffs’ Plan Sponsor conspiracy claim that is
subject to rule of reason analysi#. is counterintuitive to thinlof the geographic market for
retail pharmacy sales as natian&r. Hausman aptly opines that a consumer in Alabama would
not consider a pharmacy in Wisconsin to be an option to fill a prescription.
F. Evidence that the Number of IPs is Declining

Dr. Cowan’salternative method of using data on the declining market share for IPs and
Dr. Seguin’s data showingjfferent CAGRdor chains and IPmust also be rejected asmmon
evidence of antitrust impact. Dr. Segainlata on market shashowing thathe chain group
hadan increase in the relative number of outlets of 19.2% oeepehnodfrom 2002 to 2012, or
a CAGR of 1.80, versusdata indicanhg that the market share &®s fell with a CAGR of-
0.15% does not attempt to relate the perceived differential to the anticompetitive tonduc
alleged in the SAC While Seguinopines thathe decline in the number of IP outlets over this
period ‘strongly suggestscommon harmto IPs “due to discriminatory reimbursement by
PBMs” (Seguin Report at 11he conceded at his deposition that there were “numerous potential
explanations” why the relative number of chain outlets rose compared to IPs, tamel iaahot
tested any of those explanatiansorder to discount them. (ECF 28lat 211.) Because, as
already noted, antitrust laws protect competition and not competitors, whettlam cer

competitors’ markethsres have declined is not alone common evidence of an antitrust violation.
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2. Superiority

The superiority requirement* asks the court to balance, in terms of fairness and
efficiency, the merits of a class action against those of alternative asaitadihods of
adjudication.” In re Processed Egg Prods. Antitrust Lifi@84 F.R.D. 278, 2994 (E.D. Pa.
2012) (quotingn re Prudential Ins. Co. Am. Sales Practice Litig. Agent Acti@d8 F.3d 283,
316 (3d Cir. 1998).Courtsuse the four factors listed in Rule 23(b){3)(1) the class members’
interests in individually controlling the prosecution or defense of separate a¢#ptise extent
and nature of any litigation concerning the controversy already begun by oistagkass
members; (3) the desirability or undesirability of concentrating the litigatidhe claims in the
particular forum; and (4) the likely difficulties in managing a class actierio make the
determination. While Plaintiffs assert that no putative member of the class fgrassexi an
interest in individually controlling a separate action and that managitags action will not be
difficult, the prior discussion fothe typicality and predominance elements makes it clear that
class treatment is not a superior method of adatishg Plaintiffs’ antitrust conspiracy claims.
The different way that the alleged anticompetitive activities may have impactedluvadiiPs’
reimbursement ratanakes collective management of claims particularly difficult.

V. The Decertification Motion in Express Scripts and Medco

On March 3, 2006, the transferee court in the Northern District of Alabama cedifie
class of all independent pharmacieghe United States who contracted with any of the named
Defendants‘to dispense and Keprescription drugs to members of a defendant netWtrk.

(ECF 1534 at 1314 (“the Alabama certificatiororder).) Like the lead case, the Plaintiffs in

% Theorder provides that thdassperiod “commences four years before the filing of this
Complaint through the presehtand the class definitioexcludes any pharmacies owned or
operated by any of the Defendants, their subsidiaries, agents, or prinetpal{ECF 1534 at
13-14.)
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Express Script@and Medco allege two separate conspiracies in violation of Sectionf the
Sherman Act (1) a “client-payor conspiracywhereineachPBM allegedlyconspired with its
thousands of clients to lower the reimbursement rates pdidstdor dispensing prescription
drugs to plan members; and (@)*PBM conspiracy wherein Medco, Express Scripts, and
Caremark conspired with each other (and other unnamed PBMSs) to lower the reimhurseme
rates paid tdPs. (Id. at 4.) Theallegedpurpose of the conspiracies was to engage in horizontal
price fixing to artificially depress the reimisements paid to pharmacies for drugs and
professional servicesld( at 45.)

Defendants argue that the class created by the Alabama certification be decertified for
four reasons: (1) to reconcile the case analytically with the other pendesy srec® the class
definitions overlap; (2) thé&labamacertification orderfails to comply with Third Circuit law
and the specificity required by the amerahtsto FederalRule of Civil Procedure 23(c)(1)(B);

(3) the ordemwas not grounded upon specifinarketbased evidence, which Third Circuit law
requires in order to demonstrate that a plaintiff can use common proof to show theafrtha
alleged antitrust violatignand (4) the Plaintiffs cannot now meet their burden to show that
common questions predominate over questions affecting only individual class members.
Plaintiffs respond thdtl) the principles of comity require that the Alabama certification order be
respected, an(?) Defendantsrequest is contrary to the recent trend by MDL transfemurts
to send class certification issues back to the transferor courts. BecaAssbtmaacertification
order has been rendered deficient by intervening changes in the law, the class enust b
decertified.

a. Preliminary Issue: Rule 23(c)(1)(C) Comity, and Preclusive Effect of

the Alabama Certification Order
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Shortly after thecases comprising the MDL were transferred to the United States District
Court for the Eastern District of Pennsylvania, the Hawhn P.Fullam concludedthat the
Alabama certification order “does not comply with the requirements of Fed. R. Civ. P.
23(c)(1)(B), since the order does not define the class and the class claims,ossiaésnses
(Order of Feb. 21, 200ECF 42 at 1) Judge Fullam’®rder was filed after the pding motion
to decertify was filed of recordndrecognized that Defendants’ raised substantial arguments that
the certification ordemwas probably defective and inconsistent with prevailing fmce he
stated that“further information” was needed “imeachng a correct decision as to class
certifications.” (d.)

This Order, as well as the pending motion to deceréifg, fully consistent with the
authority granted by Rule 23(c)(1)(C) stating treat “order that grants or denies class
certification maybe altered or amended before final judgment.” Fed. R. Civ. P. 23(c)(1)(C).
They arealso consistent with Third Circuit precedeigeeBarnes 161 F.3cdat 140 (stating that
“[ulnder Rule 23(c)(1), didct courts are required to reassess their class rulings as the case
develops”) Zenith Lals, Inc. v. CarterWallace, Inc. 530 F.2d 508, 512 (3d Cir. 197@})ating
thatlaw of the case rules do not apptyclass certification rulings).

Plaintiffs argument that comitghould be grantetdb the Alabama court’s decision is thus
ill grounded. Granting comity— and thus setting in stone a transferor court’s certification
decision— would violate Rule 23’s explicpronouncementhat certification orderare subject
to later modification. Plaintiffs’ citation to the United States Supreme Court’'saeamsSmith
v. Bayer Corp.564 U.S. 299 (2011) is also inapt. In that decision, the @eldtthat dederal
court had exceadl its authority under thanti-Injunction Act in enjoining a state court from

considering the certification of a class in a products liability action that wgelyladentical to
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one in whichthe federal courhad denied certificationThe case turned on wheth#re federal
court’s prior decision had jreclusive effecon the state courtThe Court heldhat “[n]either a
proposed class action nor a rejected class action may bind nonp@rhasdoes have this effect
is a class action approved under Rule 28! at 315. The Court also stated that &xpecs
“federal courts to apply prciples of comity to each othertlass certification decisiofisid. at
317. Although Plaintiffs seek to apply this quoted language here, the context is entirely
different. Bayerwas a caseoncerning the application of fedesthte comity to atate court
copycat lawsuitvhere certification was initially deniday the federal courtlt wasnot a motion
for decertification of a class certified the same lawsulieforevenue wagransfered from one
federal court to anothdxy order of the Miltidistrict Panel In addition,the doctrine of comity is
not a rule ofissuepreclusion, but rather one of deferenc@mentek v. Dart683 F.3d 373, 377
(7th Cir. 2012) étating that, after the decision Bayer, “[w]e are left with the weak notion of
‘comity’ as requiring a court to pay respectful attention to the daecisf another judge in a
materially identical case, but no more than that even if it is a judge sathe court or a judge
of a differentcourt within the same judiciafy. While the Alabama certificatioarderis entitled
to deference, it is clearly not entitled to preclusive effect gikelanguage in Rule 23(c)(1)(C).
b. Standard of Reviewand Analysis

The question of Wich party hashte burden on a motion to decertify a previously certified
class is not settled. Some courts assign the burdée pooponent of the decertification motion.
See, e.g.Doe v. Karadzic 192 F.R.D. 133, 1387 (S.D.N.Y. 2000) (holding that “the Court
may not disturb its prior findings absent ‘some significant intervening evemtd”defining as
significant the same events that would justify a mofanreconsiderationi.e., “an intervening

change of controlling &, the availability of new evidence, or the need to correct a clear error or
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prevent manifest injustice”)n re Al. Fin. Fed Securities Litig Civ. A. No. 89645,1992 WL
50072, *2 (E.D. Pa. Feb. 28, 1992) (“[W]hen seeking decertification of a class, the defendant
bears a heavy burden to show that there exist clearly changed circumstancesdhaintiaked
class action treatment improper.”Other courts look to whether the plaintiff has carried the
burden of showing a continued right to proceedhadass. See, e.g.Marlo v. United Parcel
Service, InG. 639 F.3d 942, 947 (9th Cir. 2011) (holding that “as to the -classrtification
issue,” the party seeking certification continues to bear the burden of shawmudjance with
Rule 23) In re Credt Suisse First Boston Corp. (Lantronix, Ihénalyst Securities Litig250
F.R.D. 137, 140 (S.D. N.Y. 2008) (“In order to decide whether or not to decertify this class, the
Court must determine whether Plaintiff has carried his burden of demonstriaéihgech
element of Rule 23 is met by agponderance of the evidenceXYalker v. Bankers Life & Cas.
Co, Civ. A. No. 066906, 2008 WL 2883614at *9 (N.D. Ill. July 28, 2008) (holding that
“plaintiffs bear the burden of producing a record demonstratiegcontinued propriety of
maintaining the class action”$ee alsd\Newberg on Class Actions § 7:39 (5th e@dllecting
cases). Assigning the burden to either party here, howeaes to the same result

Defendants havmet their burden to showdhdecertification is appropriate since (1) the
Alabamacertificationorderdid notoriginally comply with the requirements of Fed. R. Civ. P.
23(c)(1)(B),and(2) the law governing the consideration of class certification has chandeal in t
intervening yars so that the record undergirding thlbama certification order would no
longer be deemed sufficient. On the other hdPldjntiffs, to the extent that they holtdhe
laboring oar, have not met their burden to show continued compliance with Rul¥i8the
advent ofDuke ComcastHydrogen PeroxideandBlood Reageniall decided after the original

certification order was enteredommentators note th#te federaklass action has become far
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more challenging to certifySee, e.g.Linda S. Mullenix, Ending Class Actions As We Know
Them: Rethinking the American Class Action, 64 Emory L.J. 399 (2014); Edward D. Chyanag
Antitrust Law and Economic Theory: Finding A Balance, 45 Loy. U. Chi. L.J, 18360
(2013)(noting that underthese decisiongertification proceedings have “become something of
a cottage industry for expert economists. As a result, class cedifigabceedings have been
transformed into complex miniature trials, a practice roundly condemned by thenfeu@irt
three decades ago”).The requirementof rigorous analysis, the ability tengagein an
examination of the merits of the claimhere neededand the imperatiweto establish that
predominance is susceptible to common pevaf that damages can be measured on awidss
basis tied to each theory of antitrust impaatyply did not exist when the Alabama cedifiion
orderwas entered.Through no fault of the judge that entered it, that order g aeficient in
numerous respects.

First, contrary toDukes the Alabama certificatiororderspecifically states thattie Court
may not inquie into the merits of Plaintiffsclaims at this preliminary stage Compare
Alabama certificationorder at 8§ Dukes 564 U.S. at 351. Second, it does specificdly
employ the preporetance of the evidence standar8eeHydrogen Peroxide552 F.3d at 320
(citing Gariety v. Grant Thornton, LLP368 F.3d356, 365(4™ Cir. 2004). Third, it did not
resolve concededlgisputed evidence, concluding instead that Plaintiffs had met their burden by
merely providing some evidence on an issi&eeAlabama certificatiororderat 12 (finding
antitrust standing sufficiently demonstrated by “substantial, although disputetbnee”.)
Finally, it made no attempt to agyaé competing expert submissions on the predominance issue

before granting certificatigndeferring that issue to a later stage of the litigatiotd. 4t 26
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(stating “In the face of Plaintiffs’ evidence and their expgeanalysis, | find that, at least at this
stage, the Plaintiffs have carried their burden of establishing predareiilgn

Having rigorously analyzed the certification record, and having found it wanting in the
key respects discussadiprg the Motion for decertification ifexpress Scritgs and Medcois
granted.

VI.  The certification Motion in Brady

Similar to Caremark Plaintiffs inBrady seek to certify a class consisting of pharmacies
that contracted or were under contract with Medco to dispense and sell brand name and gene
prescription drugs for any prescription drug benefit plaBeeECF 57.) Plaintiffs allege an
antitrust conspacy essentially identical to the Plan Sponsor conspiracy allegethiogiffs in
Caremark Also similar toCaremark Plaintiffs rely on the expert reports submitted by Dr.
Cowan. GeeECF 452 (appending Cowan Rebuttal Reporfts.’ Joint Resp. to Og.’ Suppl.
Mem. in Opp. to PIs.” Mot. for Class Cert.).) Because the conspiracy alle@eddyis judged
under the rule of reason, the sarDaubert defects and substantivelass certification
predominancessues identified in the discussion of tbaremark Plaintiffs’ rule of reason claim
prevent certification oBrady Plaintiffs’ claim.

VIl. Conclusion

Rigorous analysis of pemd) class certification Motion¢eads to the conclusion that
Plaintiffs’ expert submissions fail to paBaubertscrutiny aw that Plaintiffsare unable to meet

their burdens under Rule 23ccordingly, Caremark’s Motion to exclude expert evidence shall
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be granted, Plaintiffs’ Motions for class certification in the leace casd inBrady shall be
denied, and the class previously certifiedExpress ScriptandMedcoshall be decertified.
An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il
C. Darnell Jones, 1.
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BEFORE THE JUDICIAL PANEL ON MULTIDISTRICT LITIGATION
IN RE PHARMACY BENEFIT MANAGERS ANTITRUST LITIGATION
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FREDERICK MOTZ," ROBERT L. MILLER, JR.,” KATHRYN H. VRATIL,
DAVID R. HANSEN AND ANTHONY J. SCIRICA, JUDGES OF THE PANEL

TRANSFER ORDER

21

This litigation presently consists of six actions listed on the attached Schedule A as follows:
two actions each in the Northern District of Alabama and the Eastern District of Pennsylvania and one
action each in the Northern District of California and the Northern District of Tllinois, Before the Panel
i1s a motion, pursuant to 28 U.S.C. § 1407, by plaintiffs in one Pennsylvania action seeking
centralization of all actions in the Eastern District of Pennsylvania. Plaintiffs in the Califorma action
support the motion. Medco Health Solutions, Inc. (Medco), its former parent Merck & Co., Inc.,
{(Merck) and PAID Prescriptions LLC (PAID) support centralization of the actions in which they are
defendants (three of the six actions before the Panel) in the Eastern District of Pennsylvania. The
Alabama and [llinois plaintiffs agree that centralization is appropriate, but suggest the Northern District
of Alabama as transferce district. Defendants ExpressScripts, Inc.; Caremark RX and Caremark Inc.;
and AdvancePCS? oppose centralization. If the Panel deems centralization appropriate, they suggest
selection of the Northem District of Illinois as transferee district.

PLEADING KD

On the basis of the papers filed and hearing session held, the Panel finds that the actions in this
litigation involve common questions of fact, and that ceniralization in the Eastern District of
Pennsylvania will serve the convenience of the parties and witnesses and promote the just and efficient
conduct of the litigation. All actions arise out of allegations that certain conduct by the pharmacy
benefit manager (PBM) defendants—including the negotiation of rates for the sale of prescription drugs

" Judges Motz and Miller did not participate in the decision of this matier.

! Merck and Medco inform the Panel that PAID has merged with Medco and is no longer a separate
entity.

? AdvancePCS$ has been recently acquired by Caremark RX and is now known as CaremarkPCS.
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by retail phanmacies—violated the federal antitrust laws. Centralizing these actions is desirable in order
to avoid duplication of discovery, prevent inconsistent or repetitive pretrial rulings (especially on the
issue of class certification), and conserve the resources of the parties, their counsel and the judiciary.
See In re Managed Care Litigation, 2000 U.S. Dist. LEXIS 15927 (J.P.M.L. Oct. 23, 2000).

Opposing defendants argue that unique questions of fact relating to each PBM should produce
a different result. We are unpersuaded by this argument. While the contracts between ¢ach plan
sponsor/PBM will spawn some unique discovery, ali plainti{fs allege that these contracts create a price-
fixing conspiracy. Moreover, all actions can be expected to focus on similar PBM practices and
procedures. Some plaintiffs also allege that the PBMs conspired with each other to further the price-
fixing conspiracies. Transfer to a single district under Section 1407 has the salutary effect of placing
all actions before one court which can formulate a pretrial program that: 1) allows pretrial proceedings
with respect to any non-common issues to proceed concurrently with pretrial proceedings on common
1ssues, In re Multi-Piece Rim Products Liability Litigation, 464 F Supp. 969, 974 (J.P.M.L. 1979); and
2) ensures that pretrial proceedings will be conducted in a manner leading to the just and expeditious
resolution of all actions to the overall benefit of the parties. The MDL-1782 transferee court can
employ any number of pretrial techniques—such as establishing separaie discovery and/or motion
tracks—to efficiently manage this litigation. In any event, we leave the extent and manner of
coordination or consolidation of these actions to the discretion of the transferee court. 7n re Equity
Funding Corp. of America Securities Litigation, 375 F.Supp. 1378, 1384-85 (J.P.M.L. 1974}.

Given the geographic dispersal of constituent actions, any of the suggested transferee districts
would be an appropriate transferee forum. We are persuaded that the Eastern District of Pennsylvania,
where two actions are currently pending, has the experience to steer this litigation on a prudent course.

IT IS THEREFORE ORDERED that, pursuant to 28 U.S.C. § 1407, the actions listed on
Schedule A and pending outside the Eastern District of Pennsylvania are transferred to that district and,
with the consent of that court, assigned to the Honorable John P, Fullam for coordinated or consolidated
pretrial proceedings with the actions pending there and listed on Schedule A.

FOR THE PANEL:

&/ 1ol kg
Wm. Terrell Hodges
Chairman




SCHEDULE A

MDL-1782 -- In re Pharmacy Benefit Managers Antitrust Lifigation

Northern District of Alabama

North Jackson Pharmacy, Inc., et al. v. Express Scripts Inc., et al., C.A. No. 5:03-2696
North Jackson Pharmacy, Inc., et al. v. Medco Health Solutions, Inc., et al.,
C.A. No. 5:03-2697

Northern District of California

Mike's Medical Center Pharmacy, et al. v. Medco Health Solutions, Inc., et al.,
C.A. No. 3:05-5108

Northern District of 1linois

North Jackson Pharmacy, Inc.. et al. v. Caremark RX Inc., et al., C.A. No. 1:04-5674

Eastern District of Pennsylvama

Brady Enterprises, Inc., et al. v. Medco Health Solutions, Inc., et al., C.A. No. 2:03-4730
Bellvue Drug Co., et al. v. AdvancePCS, C.A. No. 2:03-4731




