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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

QVC, INC., :
Plaintiff, :  CIVIL ACTION
V. :
STACEY SCHIEFFELIN, DAVID : No. 06-cv-4231
SCHIEFFELIN and MODELS PREFER,
LTD.,

Defendants. The Honorable Thomas N. O'Neill, Ir.

MOTION TO DISMISS AMENDED COMPLAINT AND TO STRIKE
PARAGRAPHS OF AMENDED COMPLAINT FOR VIOLATION OF FRE 408

AND NOW, come Defendants Stacey Schieffelin, David Schieffelin and Models Prefer,
Ltd. (collectively, "Defendants"), by and through their undersigned counsel, Buchanan Ingersoll
& Rooney PC, and for the reasons stated in the Memorandum of Law filed concurrently with this
Motion, hereby move to dismiss the Amended Complaint and to strike paragraphs of the
Amended Complaint for violation of FRE 408.

In support of this Motion, Defendants submit true and correct copies of the following
exhibits, which are attached hereto:

I Letter dated September 12, 2006 from Sharon Blinkoff to Larry Hayes, referenced
in paragraph 23 of the Amended Complaint;

2. Agreement dated April 1, 1998 by and between David and Stacey Schieffelin and
QVC, Inc., referenced in paragraph 10 of the Amended Complaint (and thereafter); and

3. The Amended Complaint with all allegations referring to or setting forth
compromise discussions or statements made during compromise discussions redacted pursuant to

Rule 408 of the Federal Rules of Evidence.
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WHEREFORE, Defendants respectfully request that the Court enter an order dismissing
the Amended Complaint in its entirety or, alternatively, striking the following paragraphs of the
Amended Complaint, all of which are in violation of FRE 408: 23, 24, 25, 26, 27, 30, 33, 34, 37,

42,47,48, 51, 52, and 54. A proposed order is attached.

Dated: November 17, 2006 BUCHANAN INGERSOLL & ROONEY PC

By: /s/ Antoinette R. Stone (3519)
Antoinette R. Stone (Pa. 1.ID. No. 23464)
1835 Market Street, 14th Floor
Philadelphia, PA 19103
(215) 665-8700

Attorneys for Defendants Stacey Schieffelin,
David Schieffelin and Models Prefer, Ltd.
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CERTIFICATE OF SERVICE

1 hereby certify that the foregoing Motion to Dismiss Amended Complaint and to
Strike Paragraphs of Amended Complaint for Violation of FRE 408 has been filed
electronically and is available for viewing and downloading on the Electronic Case Filing
System of the United States District Court for the District of Pennsylvania. 1 further certify that |
am causing a true and correct copy of this document to be on served on this 17th day of
November, 2006 by first class United States mail, postage prepaid, upon the following counsel of

record for Plaintiff:

Nathaniel Metz, Esquire

Saul Ewing LLP

Centre Square West

1500 Market Street, 38th Floor
Philadelphia, PA 19102-2186

/s/ Antoinette R, Stone (3519)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

QVC, INC,, ;
Plaintiff, . CIVIL ACTION
V. .
STACEY SCHIEFFELIN, DAVID © No. 06-cv-4231
SCHIEFFELIN and MODELS PREFER,
LTD,

Defendants. : The Honorable Thomas N. O'Neill, Jr.

MEMORANDUM OF LAW IN SUPPORT OF MOTION
TO DISMISS AMENDED COMPLAINT AND TO STRIKE
PARAGRAPHS OF AMENDED COMPLAINT FOR VIOLATION OF FRE 408

INTRODUCTION

QVC, Inc.'s ("QVC") Amended Complaint represents an attempt to leverage a better
business deal from the Defendants. For quite some time, QVC (and its alleged affiliate QVC
UK) have been discussing the terms under which the relationship between the Schieffelins and
QVC UK could prosper. During these discussions, which necessarily involved negotiation of
how the current contract would be affected by any enhancement of the relationship with QVC
UK, counsel for the Schieffelins and Models Prefer Ltd. sent QVC a letter, at QVC's request.
This letter outlined how the existing contract with QVC would need to be terminated and related
issues resolved in order for the Defendants to move forward with and execute the contract that
had been proposed by QVC UK.

Rather than use this letter, as it was intended, for purposes of compromise and settlement
discussions among QVC, QVC UK, the Schieffelins and Models Prefer, Ltd., QVC decided to
leverage its position in those discussions by commencing a lawsuit and using the settlement

proposal to claim breach of contract. In the Amended Complaint, QVC refers directly to this
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letter, relies exclusively upon this letter for its "factual” allegations of purported breach, and

improperly uses these allegations relating to settlement discussions to seek declaratory relief.

QVC's Amended Complaint should be dismissed for at least the following reasons:

1.

QVC has not pled an existing case or controversy to support its request for
declaratory or other relief. Indeed, the very letter upon which QVC's
claims are based expressly conditions any future action upon "amicable”
termination of the existing Agreement and an expression by QVC that the
terms proposed are "acceptable” to QVC.

The September 12 letter constituted a settlement offer, was clearly marked
as such, and pursuant to Federal Rule of Evidence 408 cannot be relied
upon to prove QVC's claims. When all allegations arising from this letter
either are stricken from the Amended Complaint or are disregarded for
purposes of this Motion, there is no basis upon which QVC has stated or
can state a claim for relief.

QVC cannot state a cognizable claim for breach of contract or any other
cause of action based upon contract principles against Defendant Models
Prefer Ltd. because Models Prefer Ltd. is not, and never has been, a party
to the contract alleged.

Each of these arguments is set forth in greater detail below.

DISMISSAL STANDARDS

I. DISMISSAL PURSUANT TO RULE 12(B)(1) FOR LACK OF SUBJECT
MATTER JURISDICTION

"Whenever it appears by suggestion of the parties or otherwise that the court lacks

jurisdiction of the subject matter, the court shall dismiss the action.” Fed. R. Civ. Proc. 12(h)(3).

When the plaintiff has failed to plead a "case or controversy," the court is constitutionally

forbidden from exercising subject matter jurisdiction over the claims asserted. U.S. Const. art.

111, § 2; Travelers Ins. Co v Qbusek, 72 F.3d 1148, 1153 (3d Cir. 1995).

b2
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IL DISMISSAL PURSUANT TO RULE 12(B)(6) FOR FAILURE TO STATE A
CLAIM UPON WHICH RELIEF MAY BE GRANTED

Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, a complaint should be
dismissed if, "after accepting as true all of the facts alleged in the complaint, and drawing all
reasonable inferences in the plaintiff's favor, no relief could be granted under any set of facts
consistent with the allegations of the complaint." Trump Hotels & Casino Resorts, Inc. v.
Mirage Resorts, Inc., 140 F.3d 478, 483 (3d Cir. 1998) (internal citation omitted} (affirming
dismissal of claims). However, in deciding a motion to dismiss, the court should not assume that
the plaintiff can prove facts that it has not alleged, City of Pittsburgh v. West Penn Power Co.,

147 F.3d 256, 263 n. 13 (3d Cir. 1998), nor should the court credit a plaintiff's "bald assertions,"

"o nn

"unsupported conclusions," "unwarranted inferences," "unwarranted deductions," "footless

o

conclusions of law," "sweeping legal conclusions cast in the form of factual allegations,” or
"legal conclusions masquerading as factual conclusions." Morse v Lower Merion Sch Dist., 132
F.3d 902, 906, 906 n.8 {3d Cir, 1997) (affirming dismissal of complaint for failure to state a

claim as a matter of law).

ARGUMENT
1. THIS COURT SHOULD DISMISS THE AMENDED COMPLAINT FOR LACK
OF SUBJECT MATTER JURISDICTION BECAUSE IT DOES NOT PRESENT
AN ACTUAL CASE OR CONTROVERSY AS CONSTITUTIONALLY
REQUIRED
Before a court may exercise subject matter jurisdiction over a claim, a "case or
controversy" must exist. U.S. Const. art. 111, § 2. Although the Constitution requires that a "case
or controversy" be pled in any type of claim, this requirement becomes more acute in the context

of a request for declaratory relief. Travelers Ins. Co. v. Obusek, 72 F.3d 1148, 1153-54 (3d Cir.

1995).
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QVC's Amended Complaint is, at its core, a request for declaratory judgment. All
subsequent counts flow from the assumption that the factual and legal basis for the declaratory
relief QVC seeks is sound and, therefore, damages will accrue between the filing of the
Amended Complaint and the entry of declaratory relief. As explained below, QVC has not
alleged an actual case or controversy sufficient to meet the constitutional requirement for this
Court to have subject matter jurisdiction, Accordingly, the Amended Complaint should be
dismissed.

A. A Live Dispute Must Exist and the Claims Must Be Ripe Before the
Constitutional "Case or Controversy' Requirement Can Be Met

"Before a federal court may grant a declaratory judgment, there must be a live dispute
between the parties." Zimmerman v. HBO Affiliate Group, 834 F.2d 1163, 1170 (3d Cir. 1987)
(affirming dismissal of action because it was "purely a matter of conjecture whether the
defendants [had] threatened to file suit on the theory on which the plaintiff has requested a
declaration” and, therefore, the "dispute lack[ed] the immediacy and reality necessary to require
a judicial declaration of rights"). The constitutional "case or controversy” requirement "stands as
a direct prohibition on the issuance of advisory opinions,” and the Declaratory Judgment Act
"cannot relax that constitutional requirement." Travelers Ins., 72 F.3d at 1153 (internal citation
omitted).

A claim also must be ripe before a court may consider the claim. /d Ripeness prevents
federal courts "through avoidance of premature adjudication, from entangling themselves in
abstract disagreements.” /d (internal citation omitted). The question of ripeness also is
grounded in the case or controversy constitutional requirement. /d.

"The fundamental test is whether the plaintiff seeks merely advice or whether a real

question of conflicting legal interests is presented for judicial determination." Zimmerman, 834
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F.2d at 1170. The Third Circuit has noted that, in order to meet the case or controversy
requirement, an action must present at least the following: "(1) a legal controversy that is real
and not hypothetical, (2) a legal controversy that affects an individual in a concrete manner so as
to provide the factual predicate for reasoned adjudication, and (3) a legal controversy so as to
sharpen the issues for judicial resolution." Travelers Ins., 72 F.3d at 1154 (internal citation
omitted). Similarly, when inquiring whether a claim is ripe, the courts examine the adversity of
interests, the conclusiveness of relief, and the utility of action. Id. at 1154-55.

B. QVC's Amended Complaint Does Not State a Case or Controversy

Here, QVC seeks a declaratory judgment where no justiciable controversy exists. First,
QVC has not pled adversity of interests as legally defined. Second, QVC's Amended Complaint
seeks only an advisory opinion based upon what the law would be under a hypothetical set of
facts. Third, declaratory judgment on the issues asserted by QVC is not of practical help to the
parties but would serve only QVC's interest in leveraging a more favorable business deal. This is
not a proper purpose for court intervention. Accordingly, the Amended Complaint should be
dismissed for lack of subject matter jurisdiction.

1. The Parties' Interests Are Not Adverse

Parties' interests are adverse only when harm is certain to result to one or the other if
judgment is not entered. If a contingency exists that must be resolved before either party may be
harmed, then the parties’ interests are not adverse. Travelers Ins, 72 F .3d at 1154; Kiser v
Johnson, 404 F. Supp. 879 (M.D. Pa. 1975) ("If there exist contingencies that must occur before
an issue is actually joined by the parties, then the case will not be ripe until those contingencies
occur.").

QVC's Amended Complaint alleges that Defendants "have refused to further perform

under the Agreement," "have stated their intention to promote and endorse the Products by
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means of Electronic Media in violation of the non-competition provisions of the Agreement,"
have refused "to make any Appearances on Plaintiff's Programs"” or similar variations on these
themes. (Cmpl. §9 23-24.) These allegations are derived from statements made in a letter dated
September 12, 2006.' (Cmpl. §23; Ex. 1.)

However, that letter demonstrates that the alleged actions QVC fears the Defendants may
take are contingent upon the occurrence of certain events. For example, the compromise terms
proposed in that letter are contingent upon "an amicable termination with QVC US." (Ex. 1 at
2.) The letter also states that the very future conduct QVC alleges as "breaches" in its Amended
Complaint are dependent upon the compromise terms set forth in that letter being acceptable to
QVC. (Ex. 1at2)

QVC does not allege that any of the contingencies or conditions precedent has come to
pass. Of course, if the contingencies ever are fulfilled, then there will be no need for this lawsuit
because the issues will have been resolved amicably to both QVC's and the Defendants’
satisfaction. Accordingly, the parties are not legally adverse as to the claims asserted by QVC in
its Amended Complaint.

2. The Amended Complaint Seeks an Advisory Opinion

Conclusiveness of judgment also is required before declaratory relief can be entered.
Otherwise, a court is simply being asked for an improper advisory opinion. In addition to the
contingencies explained above, this Court does not yet have a concrete set of facts upon which a
judgment lawfully may be based. Accordingly, any judgment would not be conclusive.
Travelers Ins, 72 F.3d at 1155 (holding a declaratory judgment must be distinguished from "an

opinion advising what the law would be upon a hypothetical set of facts" and an "integral part of

! For the reasons stated below, QVC is not permitted to rely upon the September 12 letter to
make its allegations or to support its claims because the letter contains compromise statements
that are not admissible pursuant to FRE 408.
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the conclusiveness inquiry is the necessity that the court be presented with a set of facts from
which it can make findings" for without "a concrete set of facts, the court cannot . . . declare the
parties' rights based on those facts").

Here, the only "facts" that are before the Court are the allegations of the Amended
Complaint, which themselves are based solely upon compromise statements made in a letter
subject to FRE 408. As stated below, those "facts" should be stricken from the Amended
Complaint. If, however, those allegations are permitted to stand, they still are insufficient to
establish a case or controversy.

QVC seeks a declaratory judgment that "the Agreement shall be deemed renewed for an
additional Renewal Term ending on April 1, 2009." (Cmpl. at 8 (emphasis added).) This request
is supposedly supported by the following allegations:

. Provided that the Net Retail Sales are equal to, or exceeds, the Minimum
Amount for each Renewal Term, the Agreement is automatically renewed

for an additional Renewal Term at an increased Minimum Amount.
(Cmpl. § 14.)

. The current Renewal Term does not expire until April, 2007. (Cmpl.
121)

. QVC has met its obligations for the Agreement to automatically renew for
an additional Renewal Term, which will expire in April, 2008. (Cmpl.
™21,22)

One might think that QVC would be seeking a declaration, based upon the favorable
resolution of these facts, that the Agreement will automatically renew in April, 2007 and will,
therefore, not terminate before April, 2008. (There would, of course, still have to be allegations
based upon competent evidence that Defendants have stated, without condition, that they deny
these facts, disagree with QVC's interpretation of the contractual provisions, and/or quarrel with
the application of these alleged facts to the contractual provisions such that a legal controversy

exists to sharpen the issues for judicial resolution.)
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This is not, however, what QVC seeks. Instead, QVC seeks a declaration that "the
Agreement shall be deemed renewed for an additional Renewal Term ending on April 1, 2009."
(Cmpl. at 8 (emphasis added).) QVC provides no alleged factual underpinning for such relief
because none yet exists, nor could one exist, because QVC will not be in a position to collect
revenue for a one-year contract period ending on April 1, 2009, until at least April 1, 2008. Any
number of events could happen between now and then that could materially change the set of
facts upon which declaratory judgment would be entered.

To remedy this deficiency, QVC attempts to plead a set of hypothetical facts based upon
QVC's speculation that Defendants will take some unspecified action after April, 2007 but before
April, 2008 that "will thwart Plaintiff's ability to meet the requisite Net Retail Sales amount for
the Renewal Term expiring on April 1, 2008." (Cmpl. §24.) A hypothetical based upon
speculation cannot give rise to an actionable case or controversy. See, e g, United Mine Workers
of Am Int'l Unionv G.M. & W. Coal Co., 642 F. Supp. 57 (W.D. Pa. 1985) (emphasizing that
declaratory judgment actions require a "substantial degree of specificity” in the complaint and
dismissing complaint because it did not state, with the required degree of specificity, that
plaintiffs were harmed or immediately threatened with harm, but only speculated that "at some
uncertain future time, defendants 'may' terminate benefit payments"”).

Even if QVC had pled something more than mere speculation that Defendants supposedly
will "thwart” QVC in the future, there is no basis upon which the Court could reasonably
conclude that Defendants' attempts to "thwart” QVC would be successful. Indeed, if, under this
hypothetical set of facts, Defendants' supposed attempts were nof successful, then presumably
QVC would argue in two years' time that the Agreement automatically renewed even if

declaratory judgment had not yet been entered to that effect. Accordingly, the declaratory
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judgment QVC seeks will not change or clarify the parties' respective positions and is purely
advisory in nature. Travelers Ins., 72 F.3d at 1155. See also Pryor v. National Collegiate
Athletic Ass'n, 288 F.3d 548 (3d Cir. 2002) (affirming dismissal because request for declaratory
relief was premised upon contingent events that would not take place, if at all, until some time in
the future and the court could "only speculate” that the harm feared may result).

3. Declaratory Judgment Would Not Be of Practical Help to the Parties

Even assuming that the parties were adverse for purposes of the declaratory relief QVC
seeks and that QVC's claims were not based upon a hypothetical set of facts tied to conditions
that have yet to materialize, there is no indication that the Court's involvement in this action
would clarify the parties’ legal positions.

QVC does not ask the Court to interpret contractual terms that allegedly are in dispute or
may be ambiguous. Nor does QVC ask the Court to decide whether alleged conduct is or is not a
breach of the Agreement. Cf Step-Saver Data Sys., Inc v Wyse Tech, 912 F.2d 643, 649 (3d
Cir. 1990) (affirming dismissal of declaratory judgment claim as unripe because, among other
things, "[¢]onstruing a contract and making law without finding the necessary facts constitutes
advisory opinion writing, and that is constitutionally forbidden™). Rather, the only thing QVC
asks the Court to do is to pronounce that the Agreement exists and that its terms include the
provisions recited in the Amended Complaint. The parties do not need a court to read for them
what they can read for themselves.

Currently, the parties are embroiled in business negotiations. (Ex. 1.) As is referenced in
the September 12 letter, QVC UK, an alleged affiliate of QVC, the Plaintiff in this action, has
asked the Defendants to execute a contract for the exclusive distribution in the United Kingdom
of health and beauty products sold under the trademark Models Prefer. (Ex. 1at2.) In order for

QVC UK and the Defendants to proceed with such a contract, however, the parties "have to
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develop an alternative distribution venue in the US to support the volumes of orders from QVC
UK." (Ex. 1 at 1.} This alternative to the existing Agreement must be acceptable to all parties
involved -~ QVC Inc., QVC UK, the Schieffelins and Models Prefer Ltd., which would be
assuming the Schieffelins' obligations -- and resolved amicably before the Defendants may
"proceed with QVC UK." (Ex. 1 at 1-2.) As the complaint makes crystal clear, to date QVC has
refused to terminate the Agreement amicably, even though termination would facilitate a more
favorable relationship between the Defendants and QVC's alleged affiliate, QVC UK, and has
not accepted the business solution proposed.

The only plausible explanation for QVC's request for a judicial declaration is to "flex its
muscles” to force Defendants into a business relationship that favors QVC, even if that means
the relationship between Defendants and QVC's alleged affiliate, QVC UK, suffers as a result.
Seeking court interference in a private business negotiation is not a proper use of the Declaratory
Judgment Act (or the courts in general). The matters raised in the Amended Complaint require
business negotiation and discussion, not judicial intervention, and the Amended Complaint
should be dismissed. Travelers Ins., 72 F.3d at 1155 (reminding "declaratory judgment must
have utility" so that the legal relationships between the parties may be clarified). See aiso
Williams v. National Sch. of Health Tech., Inc., 836 F. Supp. 273 (E.ID. Pa. 1993), aff'd 37 F.3d
1491 (3d Cir. 1994) (exercising discretion not to proceed with declaratory judgment action
because it would not settle the controversy or afford the plaintiff relief); American States Ins Co.
v. Component Tech., Inc., 420 F. Supp.2d 373, 376 (M.D. Pa. 2005) (dismissing declaratory
judgment action because, among other things, it was based upon contingencies that may never

occur and "would merely provide advice or guidance to Plaintiff as to how to proceed through

10
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settlement negotiations," which is "precisely the type of abstract disagreement that the ripeness
doctrine is designed to avoid").

C. Even if QVC Has Pled a Case or Controversy, This Court Should Exercise
Its Discretion Not to Adjudicate Those Claims

Even if a justiciable controversy did exist, dismissal still would be warranted under the
circumstances presented. Zimmerman, 834 F 2d at 1170 (reminding that the remedy of a
declaratory judgment is discretionary and may be refused even where a justiciable controversy
exists). For the reasons stated above, there is little, if any, basis upon which this Court could or
should render a declaratory judgment. In this context, the investment of judicial time and
resources to litigate and adjudicate this action would not be worthwhile. See, e.g., National
Foam, Inc. v. Williams Fire and Hazard Control, Inc., No. Civ. A. 97-3105, 1997 WL 700496 at
*9 (E.D. Pa. Oct. 19, 1997) (stating that "considerations such as the importance of conservation
of judicial resources and the comprehensive disposition of litigation may mandate dismissal of
[a] declaratory judgment action™). The courts do not encourage, nor should they promote, such
“irresponsible litigation." /d. (dismissing action because it had been filed solely for forum-
shopping purposes).
1L QVC CANNOT STATE A CLAIM FOR RELIEF AS A MATTER OF LAW

BECAUSE ALL ALLEGATIONS RELATING TO THE SEPTEMBER 12, 2006,

LETTER SHOULD BE STRICKEN FROM THE COMPLAINT AND
DISREGARDED PURSUANT TO FRE 408

QVC's entire Amended Complaint is based upon statements made in a letter transmitted
to QVC on or about September 12, 2006. Paragraph 23 of the Amended Complaint alleges: "On
September 12, 2006, Defendants sent a purported notice of termination of the Agreement to
Plaintiff Defendants have taken the position that the Agreement is terminated as of September
12, 2006 and have refused to further perform under the Agreement. In addition, Defendants have

stated their intention to promote and endorse the Products by means of Electronic Media in

11
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violation of the non-competition provisions of the Agreement." (Cmpl. §23.) These allegations
are based entirely upon statements in the September 12, 2006, letter, and paragraph 23 is the only
paragraph in the Amended Complaint that sets forth factual allegations of Defendants' alleged
conduct. The remaining allegations recite portions of the Agreement, refer back to the
allegations of paragraph 23, or aver harm QVC expects to occur as a result of Defendants’
alleged conduct.

A, The September 12, 2006 Letter Was Sent Solely for Compromise Purposes

The September 12, 2006 letter is attached to Defendants' Motion as Exhibit 1. Because
this letter forms the basis of QVC's claims and is referenced in the Amended Complaint, this
Court properly may consider the letter when ruling on Defendants' Motion to Dismiss. Qwest
Communications Int'l v. Cyber-Quest, Inc., 124 F. Supp.2d 297, 300 (M.D. Pa. 2000) ("In
deciding a motion to dismiss, a court should generally consider only the allegations contained in
the complaint, the exhibits attached to the complaint, matters of public record, and 'undisputably
authentic' documents which the plaintiff has identified as the basis of his claims and which the
defendant has attached as exhibits to his motion to dismiss." (citing Pension Benefit Guaranty
Corp. v. White Consolidated Indus., Inc., 998 F.2d 1192, 1196 (3d Cir. 1993)).

The September 12, 2006 letter begins, before any substantive matters are discussed:
"SETTLEMENT OFFER - CONFIDENTIAL PURSUANT TO FRE 408." (Ex. 1at 1))
Similarly, on page two after the compromise terms are outlined, the letter continues: "Please
understand that the foregoing proposal represents our confidential proposed settlement terms and
is not to be used for any other purposes or be deemed an admission of any nature or sort or to be

admissible in any proceedings should such arise.” (Ex. I at 2.7

% As summarized above, in substance, the letter refers to QVC UK's request for a contract with
Models Prefer Ltd. for the sale of color products marketed under the trademark Models Prefer.

12
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B. All References to the September 12, 2006 Letter, to Any Statements Made
Therein, or to the Alleged Effect Thereof, Should Be Disregarded for
Purposes of this Motion

Rule 408 of the Federal Rules of Evidence plainly states that "[e]vidence of conduct or
statements made in compromise negotiations is . . . not admissible" to prove liability for a claim.
F.R.E. 408. Yet this is precisely the purpose (and the only purpose) for which QVC refers to the
September 12, 2006, letter.

An offer to compromise is not admissible for two reasons. First, a compromise offer is
"deemed to be an indication only of a desire for peace," not as an admission of or the basis for
liability. Sternberger, v United States, 401 F.2d 1012, 1018 (Ct. Cl. 1968); Philadelphia's
Church of Our Savior v. Concord Twp , No. Civ. A. 03-1766, 2004 WL 1824356 at *2 (E.D. Pa.
July 27, 2004). This rationale finds full application here, where the September 12 letter on its
face evidences a desire for peace and an attempt to avoid the very litigation QVC turned around
and commenced. Second, the courts seek to promote the public policy favoring the compromise
and settlement of disputes. Fed. R. Evid. 408, Advisory Committee Note; Philadelphia’s
Church, 2004 WL 1824356 at *2.

When confronted with a party that has knowingly used compromise offers or statements
made in the compromise context to support its claim of liability or damages, federal courts either
have stricken the allegations entirely or have disregarded those allegations when deciding a
motion to dismiss. See, e g, Philadelphia's Church, 2004 WL 1824356 at *2-3 (refusing to

permit amendment of complaint because allegations were based upon settlement negotiations

Because execution of such a contract might be considered a breach of the Schieffelin's contract
with QVC to sell products marketed under that same trademark and because the relationship
between QVC and the Schieffelins had been deteriorating for quite some time, Models Prefer
and the Schieffelins jointly proposed in the September 12 letter a business arrangement under
which the contract with QVC would be terminated and a new contract with QVC UK would be
formed. In this lawsuit, QVC turned around and used that business proposal to accuse
Defendants of breach.

13
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and because such allegations were inadmissible amendment would be futile); Torvec, Inc. v.
John Doe, No. 00-CV-6856 CIS(F), 2001 WL 1822361 at *2 (W.D.N.Y. Sept. 10, 2001)
(granting motion to strike plaintiff's reply to motion to dismiss under FRE 408); Paley v US.,
No. 95 Civ. 5180 (JFK), 1998 WL 470512 at *1 n.1 (S.D.N.Y. Aug. 11, 1998) (refusing to
consider when deciding a motion to dismiss evidence proffered by plaintiff of statements made
during the course of settlement negotiations); Sanger v Reno, 966 F. Supp. 151 (S.D.N.Y. 1997)
(plaintiff should not have submitted statements made in compromise discussions in opposition to
motion to dismiss because they were made in compromise discussions and inadmissible). Cf.
Burdick v. Koerner, 988 F. Supp. 1206, 1215 (E.D. Wis. 1998) (excluding from consideration on
motion in limine correspondence between the parties made in the course of attempting to settle
dispute); Tiscornia v Travelers Corp., No. 1:95 CV 862, 1996 WL 33170228 at *10 (W.D.
Mich. Oct. 23, 1996) (granting motion to strike paragraphs of affidavits containing evidence of
conduct or statements made in compromise negotiations from summary judgment papers).

This Court should follow that precedent here and should disregard the following
paragraphs from QVC's Amended Complaint, all of which are inextricably tied to the September
12 letter or to the statements made therein: 23, 24, 25, 26, 27, 30, 33, 34, 37, 42, 47, 48, 51, 52,
and 54. Cf, Bradbury v Phillips Petroleum Co., 815 F.2d 1356, 1364 (10th Cir. 1987) (stating
that "when the issue is doubtful, the better practice is to exclude evidence of compromises or
compromise offers™). As a courtesy to the Court, a copy of the Amended Complaint with these
paragraphs redacted is attached to Defendants' Motion as Exhibit 3.

C. Without Reference to the September 12, 2006 Letter, QVC Has Failed to
State a Claim for Relief

Each and every one of the Counts in QVC's Amended Complaint is founded upon the

allegations relating to the September 12, 2006, letter. When these allegations are properly

14
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disregarded, it becomes apparent that the Amended Complaint pleads neither a factual nor a legal
foundation for the claims asserted. (Ex. 3.} Accordingly, the Amended Complaint should be
dismissed in its entirety. Fed. R. Civ. Proc. 12(b)(6).

III. QVC CANNOT STATE A CLAIM FOR BREACH OF CONTRACT OR FOR

ANY RELATED RELIEF AGAINST DEFENDANT MODELS PREFER, WHICH
IS NOT A PARTY TO THE CONTRACT ALLEGED

The entire Amended Complaint is based upon a contract, which is defined and identified
by QVC. In paragraph 10 of the Amended Complaint, QVC pleads: "The defendants Stacey
Schieffelin and David Schieffelin, jointly and severally, and Plaintiff entered into a certain
agreement (the 'Agreement’) dated as of April 1, 1998 ...." In paragraph 19, QVC further
pleads: "The defendants Stacey Schieffelin and David Schieffelin, jointly and severally, and
Plaintiff entered into an Amendment to Agreement, dated as of April 24, 1999 (the
‘Amendment’} . ... (The Agreement and the Amendment hereinafter referred to collectively as
the 'Agreement’)." The original Agreement to which QVC refers is attached to Defendants’
Motion as Exhibit 2.

Nowhere does QVC allege that Defendant Models Prefer, Ltd. was ever a party to the
Agreement. In fact, QVC acknowledges in its Amended Complaint that Defendant Models
Prefer, Ltd. could not have been a party to the Agreement, which was originally executed in
1998 and amended only once in 1999, because the "defendant Models Prefer Ltd. was
incorporated on or about September 17, 2002." (Cmpl. § 11.) Nevertheless, and notwithstanding
the fact that all of QVC's causes of action purportedly are based upon this contract, QVC has
named Models Prefer Ltd., a non-party to the Agreement, as a defendant in this action.

It is black letter law that a person or entity who is not a party to a contract generally is not
obligated under that contract and cannot be sued for its breach. See, e. g, Fleetway Leasing Co.

v. Wright, 697 A.2d 1000, 1003 (Pa. Super. 1997) ("a person who is not a party to a contract

15



Case 2:06-cv-04231-TON  Document 12  Filed 11/17/2006 Page 19 of 49

cannot be held liable for breach by one of the parties to a contract"); Electron Energy Corp v.
Short, 408 Pa. Super. 563, 571, 597 A.2d 175, 178 (1991) ("it is fundamental contract law that
one cannot be liable for a breach of contract unless one is a party to that contract"); Eisen v.
Independence Blue Cross, Nos. 2705 Aug. Term 2000, Control 120761, 2002 WL 1023441 (Pa.
Com. P1. May 6, 2002) (quoting Electron Energy). Similarly, a parent corporation is not
normally liable for the contractual obligations of its subsidiary, even if the subsidiary is wholly-
owned. Nobers v. Crucible, Inc., 602 F. Supp. 703, 706 (W.D. Pa. 1985). This is because "a
corporation is to be treated as a separate and independent entity even if its stock is owned
entirely by one person" or by one entity. Commomwealth v. Vienna Health Prods., Inc , 726
A.2d 432, 434 (Pa. Commw. Ct. 1999).

QVC fails to plead any basis upon which Defendant Models Prefer Ltd. could be liable
for any obligations that the Schieffelins as individuals may have under the Agreement. There is
no allegation that the Agreement ever was assigned to Models Prefer Ltd., and under the
Agreement's plain terms it could not be assigned without the express consent of QVC. (See Ex.
2at3 8§ 5(e).)* There is no allegation that the Agreement ever was amended to add Models
Prefer Ltd. as a party, and in fact it was not so amended. And there is no allegation that for any
other reason Models Prefer Ltd. legally became obligated under the terms of the Agreement. Cf
QVC, Inc v. Starad, Inc., No. Civ. A. 03-5298, 2005 WL 742500 at *12 (E.D. Pa. Mar. 31,
2005) (prohibiting QVC from modifying terms of written, integrated contract for sale of goods

through alleged course of dealing because, among other things, such an amendment would

* Here we are not presented with a parent-subsidiary relationship between the Schieffelins and
Models Prefer Ltd. Nevertheless, the analogy holds because QVC apparently is attempting to
reach Models Prefer, Ltd. through the Schieffelins.

1 Of course, if the Agreement were assigned, then the Schieffelins would not be liable for any
alleged breach.
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violate statute of frauds). Accordingly, this Court should dismiss Models Prefer Ltd. from this
action.

IV. INTHE EVENT THE COMPLAINT IS NOT DISMISSED, ALL ALLEGATIONS
BASED UPON THE SEPTEMBER 12, 2006, LETTER SHOULD BE STRICKEN

As explained above, any allegations that are based upon the September 12, 2006, letter
are inadmissible under FRE 408. In the event that this Court does not dismiss the Amended
Complaint in its entirety, all allegations based upon or referring to this letter should be stricken
from the Amended Complaint, and QVC should be directed to file a Second Amended
Complaint in the form attached to Defendants' Motion as Exhibit 3 (with all references to Models
Prefer Ltd. also removed). See, e g, Scott v. Township of Bristol, Civ. A. No. 90-1412, 1991 WL
40354 at *5 (E.D. Pa. Mar. 20, 1991) (striking allegations of statements made during settlement
discussions from amended complaint); United States Transmission Sys., Inc. v. Americas Cir.,
Inc , Civ. A. No. 85-7044, 1986 WL 13838 *2 (E.D. Pa. Dec. 3, 1986) (granting motion to strike

paragraphs of complaint that referred to settlement negotiations). See also Section ILB. above.
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CONCLUSION

For all of the foregoing reasons, the Amended Complaint should be dismissed in its
entirety. In the alternative, if the Amended Complaint is not dismissed in its entirety, Defendant
Models Prefer, Ltd. should be dismissed from all counts; paragraphs 23, 24, 25, 26, 27, 30, 33,
34, 37,42, 47,48, 51, 52, and 54 should be stricken from the Amended Complaint; and QVC
should be directed to file a Second Amended Complaint in the form attached to Defendants'

Motion as Exhibit 3 (with all references to Models Prefer Ltd. also removed).

Dated: November 17, 2006 Respectfully Submitted,
BUCHANAN INGERSOLL & ROONEY PC

By: /s/ Antoinette R. Stone (3519)

Antoinette R. Stone (Pa. 1.D. No. 23464)
1835 Market Street, 14th Floor
Philadelphia, PA 19103

(215) 665-8700

Attorneys for Defendants Stacey Schieffelin,
David Schieffelin and Models Prefer, Ltd

I8
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Buchanan Ingersoll & Rooney pc

Attty Lot 1 0R Dt s

One Chase Manhatian Plaza
35tk Floor
Mew York, New York 10005

| 212 440 4400
F| 212 440 4401
www buchannningersoll.com

Sharon Blinkeff
212 440 4475
sharon biinkofl@bipe.com

SETTLEMENT OFFER - CONFIDENTIAL
PURSUANT TQ FRE 408

September 12, 2006

Via Facsimile and Regular Mail

Larry Hayes, Esq.

L.egal Department
QVCInc

1365 Enterprise Drive
West Chester, PA 19380

Re: MODELS PREFER LTD.

Dear Larry:

i
Further to our conversation last Friday, I have set forth below our propos¢d business
terms governing the cessation of business between our clients, Models Prefer Ltd. and David and
Stacey Schieffelin, and QVC US. For good orders sake, this also serves as formal notice of our
client's fermination of any outstending agreements with QVC US.

A simple review of the history of my client's business in the US shows that the frequency
and placement of air time of my client on QVC US has been drastically eroded, which has
resulted in a significant decline in sales volumes of Models Prefer’s products. In fact, my client's
last on-air date this year was in June. There are no dates scheduled for the balance of this year or
for 2007. Even more significant, there is no TSV date scheduled for 2007, Clearly QVC US has
withdrawn its support of Models Prefer. Hence, this termination should come as noj surprise to
QVvCUs.

Notwithstanding severance of my client’s relations with QVC US, they wauld like to
continue a relationship with QVC UK. But, for my clients to proceed with the QVC|UK, which
we believe is in the best interests of all concerned, we have to develop an alternate distribution
venue in the US to support the volumes of orders from QVC UK, The intention of my client is to
pursue classic retail opportunities, as well as Internet sales. While my client may consider
infomercials, it has no intention of moving to HSN at this time.

|
!
I

Pernsylvanin & New York 3 Washington, DG 3 Virginia ¢ Florlda 3 New jersey @ Delaware @ Ohio  Calfernin
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QVCInc.
September 12, 2006
Page -2 -

T

With the above in mind and provided that the termination with QVC US is arijlicable, my
client's business proposal is as follows: .

1. Models Prefer Ltd. takes back all outstanding inventory with QVC UB, which at
QVC US's cost is approximately $450,000,00. This does not represent a liability
to QVC US since QVC US takes my client’s product on a consignmert basis and
has not yet paid for this inventory. What we propose is that my |client take
physical control over the inventory and accept a return from QVC US’s
warchouse. l

2. Models Prefer Ltd. assumes QVC US's obligation to fulfill continuity drders,

3. Models Prefer Ltd. agrees not 1o sell product on HSN for a twelve m%nth period
commencing on June 15th, the last on-air date of my client’s products on QVC
us.

4. Models Prefer Ltd.’s principle, Stacey Schieffelin, agrees not to appeiar on HSN
for a twelve month period commencing on June 15th, Ms. Schieffelin’s last on-air
date on QVC US.

5. The parties exchange mutual releases.

Again, as | have discussed with David Lancelot, assuming the above is accgptable, my
clients are prepared to move forward with the QVC UK contracts that Mr. Lancelot has
circulated. Please understand that the forepoing proposal represents our confidentigl proposed
settlement termis and is not to be used for any other purposes or be deemed an admiskion of any
nature or sort or to be admissible in any proceedings should such arise.

For reasons which I am sure you can understand we need to conclude this matfer quickiy.
Specifically, if QVC US is unwilling 1o agree to the proposal outlined above, Models:Prefer will
consider all available options. However, we believe the above is incredibly fair, and therefore,
look forward to your cooperation in working towards an amicable cessation. Ac rdmgly, i
would like to see if we can wrap this up this week on the terms outlined above, |

1

I await your prompt response.

Sincerely,

SaB/&ksk

ce: David Schieffelin (Models Prefer Lid.) '

#342582-v1
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AGREEMENT !

THIS AGREEMENT ("Agreement") is dated April 1, 1998 and is between DAVID AND S'IJ‘A"EY
SCHIEFFELIN (jointly and severally, "Vendor"), and QVC, Inc., 2 Delaware comporation "QVC™, 1

Vendor has developed and/or controls alf rights of distribution and sale withirespect 1o heeqt} and
beauty products marketed under the trademark MODELS PREFER (collectively] the “Products”| and
each, individually, & “Product). QVC wishes to promote, advertise, market] sell and disirbute
i (collectively, "Promote™ the Products and festure Stacey Schieffelin on televiseﬁﬂ shopping prdgtams
" é produced by or for and aired by QVC and its efiiliates to mssist in promoting the Products (“Programi’ . In

corisideration of the mutual promises and undertakings set forth herein, and intending to be legally bjund
hereby, the parties agres a3 follows: :

1, Purchases and Sales of Produots.
() Marketing Rights. QVC shall have the exclusive worldwide right to Prom3§ the

riam o AP bt T i L e S e Al
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Products through all means end media, including, without limitation, Electronic Media (which, for purpeses
of this Agrcement, shall mean all elestronic transmissions, whether now in exigtence or dev doped
hereafter, through which a consumer is requested to purchese eny product by mail] telephone or other
¢lectronic meane, including withont limitation, telavised electronic retailing programs, infomegclals,

direct response commercial spots and computerized shopping services, whether lon-line serviekq or

otherwise), ;

7 (b) Consignment Orders. From time to time, QVC may issue fo Yendor consig:{n ent

: orders for Produets, in substantially the form of Exhibit 1 attached hereto, Bach consignhient order so }‘f:.led
3 shall be incorporated herein by reference, and its terms and conditions shall fully appl{ with respect (olthe
i3 subject matter thereof (excepting only to the extent of any inconsistencies betwden such terms find
% i conditions end those of this Agreement, as to which matters this Agreement shall povenb). :
;b‘ '
}§ (c) Returned Goods. Notwithstanding QVC's exclusive rights hereurider to Promot}: the
f:{l ; Products, Vendor may sell all Products consigned to QVC und thereafter returned to Vendor by such mejns
j!’ ;' end media upon which the parties may mutually agree (It being acknowledged end agheed that QVCEHEB}'
.:,;L; B withhold approval of any proposed disposition of such Products which, in the reasonable judgment of QVC,
gg, ; might confliet with QVC’s Promotion of the Products or otherwige impair QVC's ebility to exercige|its
%;.g'* rights hereunder to Promote the Products). !
[t

B8]

%;%15 2 Jerm,

5i15': .;" i
h*’i (2) Generally, Subject to Section 2(b) hereof, the initial term of tHis Agreement (fhe
ThoE “Initial Term") shall commence on the date hereof and shal) expire two (2) years after the date aiJ; this
“i,l' i, R N . !
£l Agreement, Upon the expiration of the Initlal Term, this Agreement shell automaticajly and continally
B

renew for successive additionnl one (1) year terms (each 8 “Renewal Term” and Initie} Term shd
esch Renewn! Term each being referred to herein as a "Term™), unless (i) Venddr notifics QVC jin
writing, at least thirty (30} days prior to the end of 8 Term, of it intent to terminate the Agreement, and
(ii) during such Term, Net Retail Sales of Products are in the aggregate less than the Minimum Amoun.
For purposes of this Agreement, "Minimum Amount” shall mean (i) 33,500,000 in the Initial Term,) (}i)
$2,000,000 in the first Renewal Term and (iti) for sach succeeding Renewal Term, onp hundred and five
pereent (105%) of the Minimum Amount epplicable to the preceding Renewal Term. Fpr purposes of this
Agreement, “Net Retail Sales” shall mean the gross sales price paid by customers of QIVC or its affil s
for Products, exclusive of any (i) seles, use, excise or value-sdded taxes, (it) credits, returns, discov.fn

settlements or other allowances, (iii) customs duties, tariffs or similar import impositigns due from QVC

QVEIMAF 032400
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1

or its affiliates, (iv) shipping and handling charges and (v) all fees due from QVCior its affiliates {for
licenses, registrations and approvels necessary for the importation and the promotion pf the Products.
]

@) Egrlv Termination. Notwithstanding Section 2(s) hereof, thip Agreement 's
gutomatically terminate in the event that no Product uirs on a Program by Decembe 31, 1998 and'stch
failure is not attributable, in whole or in part, to (i) eny inability beyond QVC's r asonabie conttol ta
obtain sufficient supplies of Products, (i} the failure of Stacey Schieffelin to mixe such sche
Appearance (as defined in Section 1 hereof), or (ill) any other breach by Vendor of any of its or ‘their
represeniations, warranties, covenants or undertekings undet this Agreement. :

.3, Appearances. If requested by QVC and subject to her rersonable
Schiefelin shall make Appeerances on Programs. For purposes of this Agreemerft, an “Appesr

£
shall mean the personal appearance by Stacey Sohieffelin during & one- (1) to threg- {3) day perigd on
Programs in which Products may we offered for sale. Unless otherwise determpined by QVG,|all
Appesrances shall take place at QVC's studios in West Chester, Pennsylvanip. QVC makes|no

representations or warranties with respect to the number of Appearences, if any, that|it may request;
Schieffslin to make. Vendor acknowledges that each Appearance will be on live, unscs ipted 'a:-le.-vis;ioﬂv
a3 a consequence thereof, Yendor shall have no prior ripht of approvel over the content bf Mra, Schieffelin’s
Appearances. At QVC's request and subject to her reasonable availebility, Mrs. ScHieffelin shall 4 nd
rehearsals snd production meetings in connection with the Appearances, The dates, ime snd jocatibn of
such rehearsals and meetings shall be on the dates on which Mrs. Schieffelin makes an Appearance ot on
other dates mutually agreed to between Vendor and QVC.

4. Noncompetition. Vendor shell not promote or endorse any consumer goods {including, without
limitation, the Products) by means of Electronic Media during any Term and for one (1) year ¢ afierithe
expiration or termination of this Apreement. If the foregoing restricijon i determiped by any pour] of
competent jurisdiction to be unenforceable by reason of its extending for too long|a period of time or
over too large a geographical area or by reason of its being too extensive in any othdr respect, it sholj be
interpreted to extend only over the longest period of time for which it may be enfofceable, and/ot gver
the {argest geographical ared as to which it may be enforceable and/or to the maxirmum extent in all:other
; aspeets 28 to which it may be enforceable, 81} as determined by such court in such rofion. The duration of
LG the foregoing restriction shall be tofled during any period of violation thereof. The foregoing restriction
il shall not apply 1f, pursuant to Section 2(b) hereof, this Agreement automatically terfninates in the gyent

e e T %yt e wr_ e oo T

?é"jﬂ _ that no Product eirs on & Program by December 31, 1998, The provisions of this Segtion 4 shall sxi_r ive
<2 the termination of this Agreement. }
il '
f%% 5, Misegllaneous, '
’:'l."*’: i1 H :
Eé& { ’ (n) Notices. All notices, requests, instructions, consents and other cémmunicstions 1 be
:’@} i given pursuant fo this Agreement shall be in writing and shall be deemed recelved (B on the same ﬁay if
E_ﬁf}f delivered in person, by same-day courier or by telegraph, 1elex, facsimile or other eleptronic fransmission,
§“H (3i) on the next day if delivered by overnight mai} or courier, or (i) on the date in ficeted on the ef;lrn
!iilr {: s receipt, or if there is no such receipt, on the third calendar dey (excluding Sundays) if gelivered by ol 1 jed
;‘%:%‘l . or registered mail, postage prepaid, to the party for whom intended to the follewing adiresses: ‘
HEs :';'J i 5 i
L'Tl{ i If to Vendor: With a copy to:
b 5 ik David and Stacey Schieffelin Danie! Tanrdenbaum, Esq |
;‘k i « 84 Highland Road 111 Great Neck Road !
Hig Glen Cove, NY 11542-2630 Great NeckNY 11021 |
e FAX: (516) 656-9486 FAX: (516)[829-1008
fhE i
% AE OVEIMASLO32408
{ht: b -2 i

b |
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Ifto QVC:
QVC, Inc.
1365 Enterprise Drive
West Chester, PA 19380
Attention: Neal 8, Grabell, Esa. i
FAX: (610)701-1380 :

Each party may by written notioe given to the other in sccordance with this A%wement changlL fhe
address to which notices to such party are to be delivered, i
]

(b) Entire_Agresment. This Agresment and ail consignment orders issued to Véndor
hereunder together contain the entire understanding of the parties with respect to the stibject matter hergof
and thereof and superaede all prior greements und understandings, whether writien of oral, between them
with respect to the subject matter hereof and thereof, Bach party has executed this]Agreement without
reliance upon any promist, representation or warranty other then those expressly set forth herein, !

(c) Amendment. No amendment of this Agreement shall be effective uniess embodied ln #
written Instrument executed by a1l of the parties. :

(d) Waiver of Breach, The failure of any patty hereto ut any time tq enforce any df the
provisions of this Agreement ghell not be deemed or construed to be a waiver of any sdch provision, foy in
sny way to affect the validity of this Agreemeht or any provisions hereof or the right of any party hereio to
thereafier enforce each and every provision of this Agreement, No watver of any breach of any dfjthe
provisions of this Agreement shall be sffective unless set forth in g written instrument gcuted by the party
against whom or which enforcement of such waiver i sought; and no waiver of any uch breach shal] be
construed of decmed to be a waiver of any other or subsequent breach. :

: (¢) Assignability. This Agreement shall be binding on and inure to the benefit of the parties
hereto and their respective heirs, representatives, successors and assigns; provided, fhowever, cxcé;p B8
otherwise expressty permitied hereunder, no party hereto may assign this Agreement or uny yights
hereunder {0 Bny petson or entlty without the prior written consent of the ofher party] (which shall ol be
urressonably withheld), and any atlempted assignment without such consen{ shall be void,
Notwithstanding the foregoing, it is understood and agreed that QVC may exercise its rjghts and perfo its
obligations hereundet, in whole or in part, by itself or throbgh any one or more of itf existing and fuure
pffilintes, ‘

. (f) Governing Law, Jurisdiction. This Agreement shall be governed by and constnied in
sccordance with the internel substantive and provedural laws of the Commonweglth of Pennsylvenia
without regerd to conflict of laws principles. The parties consent to the personal jurisgiction and verug of
the Court of Common Pleas of Chester County (Pennsylvanie) end the United States District Court fif the
Eastern District of Pernsylvania and further consent that any process, notice of motion] or other application

! 1o either such court of a judge thereof may be served outside the Commonwealth| of Pennsyivarig by
registered or certified mail or by personal service, provided that 2 reasonable tinje for appearadel is
- allowed.

) (2) Severability. All of the provisions of this Agreement are intendéd to be distindt jand
seversble, If any provision of this Agreement is or is declared to be invelid or unenforceable ih any
jurisdiction, it shall be ineffactive in such jurisdiction only to the extent ofl such invelidity or
unenforcerbility, Such invalidity or unenforcerbility shall not affect either the balance|of such provisios, to
the extent it is not invalid or unenforceable, or the remaining provisions hereof, xlor render inva{iii or
unenforcesble such provision in any other jurisdiction. :

BVEMAR 832408 '
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!
Bt "; . )
'l’;' (h) Mﬂ. The tights and oblipations of David Schieffelin and S{ia ey

T Schieffelin hereunder shall be joint and several. :

. () Independent Contragtor. Neither party nor any of its officers, enployees, agcnﬁ}i or
representatives is en employes or agent of any other party for any purpose whatsoever, Rather, each party is
end shall at g1l imes remein an independent contrector, !

N WITNESS WHEREOF, the parties have caused this Agreement 10 be duly executed on the{ date
 first written sbovs, :
By: - QVC, Inc. ;
David Séhiéff?p_ |
df.-’- } 1} {:’ - -.«‘ 4 C?H H |;
‘ By: NW k. — By: J .
~Stacey Schieffelin Title: 4 i
|
i
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Exhibit | !
FORM OF PURCHASE ORDER i

THIS CONSIGNMENT  ORDER ("Order") 18
EXPRESSLY CONDITIONED ON ACCEPTANCE OF
THE TERMS AND CONDITIONS HEREOF. Oral or
writen notice of acceptence by Conslgnor
preparation  to  perferm by Consignar  ant/or
. ghipment of ell or any part of the marchandise
gpecified in this Order {*Merchandise”) shell
- ponsthute acceptanse by Censlgner of the wBrms
and conditions contained herein. BY ACCEPTANCE
=0¥ THIE ORDER, CONSIGNOR REPRESENTES AND
AGREES AS FOLLOWS:

: 1, Conslgnor Wil ship 1¢ & warehouse dealgnated by
" conslgnes {the “Warehouse") the Marchandiss on
the torms spsoifisd hereln, All Marchandiss shall be
heid on conslgnment &t ths Warehouse Bt
~ Conslgnor's rigk, From time to tims, Conslgnee may
" withdrow Merehandise from congigned stock athe
Warehouse and take delivery thersof by peckeging
Merehandise for delivety to Consignae's idsntifiad
customers. Upon sach such withdrawal, title to the
- Merchandise 5t withdrewn shall pess to Conaignas
. at the pricee and on the terms and conditlons hereln,

2. Consignor hereby grante to Consignes tha
: irrevosable right, by ell mesns now of heresfter
axisting, to¢ {8l market, promate the sale of and sell
~the Merchandise; (bl use the tradernorks, trade
, namas, servise marks, patents and copyrights
" lcollectively the "Marks®} reglsiered, owned,
lieansed to or used by Conslgnor in connectisn with
the Merchandiss: (e} use, perform, play, synehronize
sndfor demongtrata, as applicabla, the Marehandize,
its contents, and/or gny pramotional, advertiaing of
similar materisl supplisd by Conalgnor for use In
sonnection with such Marchandise {"Promational
Materlat™}; and {d) use the nomes, photographs,
. Bkenegses, voloes andfor blographlss  of  any
ndividusls periorming in or otherwise assnciated
with the production of the Merchandise ss gontained
i in the Merchandise, Jta  contents  sndfor any

Promotional  Material,  Conslgnes  makes  no
teprasentations with regerd to the number of tinmes,
H# any, that Merchandise will be marketed, promoted
or gold by Consignes,

3. In addifion to and without prejudics 1o any snd all
other Wwarranties, expregs  Of implied by law,
Conslgnor represents, warrants and covensnta to
Conglunes thet: (g} Gonslgnor possessut sH licenses,
porrmits, Ahts, POV/AIE wnd consents ssquired to
anter Iote snd perform this Order, 10 sell to

OVEMAT].0IR49%
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renced hareln and to
granted herelr); |{b}

Bonsignss the Mershandise tef
grant to Consifne? the right
Consignot's performance hereunder doss not violate
any agresment, (nstrumant, judgment, ordar| of
sward of any ceurt or eritratdr; {c) all Merchandlse
furnlshed hereunder, Ingiuding jthe production,, epla,
paokaging, lebeling, setety, 18 ting, importation and
transportation  thersof, and | all raprasenwti ns,
advertlsing, prices, ond affowances, digoounga; of
other benefits made, offeref or authur!z.eF by
|

Cungignar In sanneation there ith, shell at ol times
comply with all epplioable adaral, state, 'ocal.
industry ong  forelpn  mlagnes, laws, es,
regulations, orders, stenda ds  gnd  guidplines
(ooltoctively, “Laws"h {dl | where sppliceple,
reaeonable and reprasentativa 1915 8 prescribpd by
Lsws or govermnmental suthoritles havs ! dsan
performed or will be porforched betore shipment
from  Consignar  to  the  Warehouse; {g) | all
Merchendise furnished hereunder shall be new, firnt
quality marchandise  and gopform  t& | &l
representations by Congjghor, inntruc]thns,
specifications, and ssmoles, dhall be free frgm al
dofents {insluding Istent defepts) in workman hip,
matetial and deslgn, and shpll not be rewpr ed,
repuilt  or  refurbished  mprchandise; ] wlt
manufacturers’ warranties |are  affective. and
anfarsesble by both Conslgnde snd its oustdniers;
{g) o Marks which are pgrt of or appdal In
connection with tha Merchand]se andfor Promgtibnal
Materlal, and/or sny componbnt thereo!, ar lid
and genuine, and the sale, pro otion of the sasland
performanee of the Merchandise angfer Promotonsl
Material, and/or any comporjent thereof, willl not
infringe upon any domastic of foraign Marks, rlghts
of privacy or publichty andfor)any othar third: garty
rights, or cause Consignes o be llable to Covjsi P
or any third party for eny additlonal feey, odsts of
oxpenses; {h) the title o Consignot 1 [ the
Morchandisa I8 gosd and free and clear lo] all
sncurbrencas and liens, and|its transter her under
rightiul; 1) naither the Merchandise nol |[a8ny
gomponent part thereof s dubject to any jmport
guots rastriction, rule or e ulation prevendng of
{orbidding the Importation, usg, prometion for kgle o7
gale of the Merchangise or|any component par
theraof, or any duty, tarlff, of ponalty In nonreption
therewith, except as previoudly disclused in fviiting
by Consigner to Consignes; [ the Merchandisd snd
girilar goods are not and haye not besn subject 1¢
product ebility of Infringernpnt olaimg, oXeppt 2&
disclosed on the face hereof; (ki Consignor [shall
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maintaln for the Hfe of the Merchandise geninral
llabiity Insursnce coversge on the Marchandise,
Iheluding full product Hability, Infringement  and

: advertising Inlury, in amounts no less than Dne

Million Dollare par ocourrenge, unless otharwise

, specified on the foce hereof, with eamiers acosptabie

to Consignss, snd whioh shalt inciude broad form
vendor's coverspe in favor of Conglgnes, and
Congignor will promptly provide Consignas with a
curtificate of Insurance naming Consignes a5 an
addivional insured; and () the same or aimilar

" marchandiss 15 not belng and will not be offorsd 10
¢ sy other conolgnes or purohaser at a legser cost of

under mora favorable terms than appear hersln.

. Consignor agrass to provide Conglgnes with any and
" alt documsnts, reguested or requlired by Consignee at

any time and from time to tirme to support the
reprasentations, warrantias and  covenants harain
contained.

4. Consignot hereby agress 10 pretoct, defend, hold
normlacs and indemnify Consignes, its subzldiavies
and affiistes, and eech of their respactive
sustornats, programming ond  other distributors,
employees. agents, officers, directory, SUCCBEEDIE
snd assigns, frem and againat any and all claims,
actlons, sults, costs, [liabliitles, damages and
but not fmited to, reasonable
sutorneys’ fees) basad upon or resulting from: {a}
sny . ableped of getusl infringsment ol any Marks,
rlyhes of publicity or privecy snd/or Bry other thisd
perty rights arlsing from the gale, promotion of the
sala andfor performanca of the Merchandize, [t
sontants andfer tho Promotional Materlal; (b} any
alieged or petust defsct In any of ths Merchandise;
Ic} any afleged or actual injury or death 10 person of
damapa to property arlsing our of tha furnishing, uss
or performance of the Merchandise; (d) braach by
Conglgnor of any representations, warrantles or

. vavenants; and (p) any pllaged or actust violation by
© Corsignor andfor the Merchandise of any applicable
. Laws. In the event Consignee notifles Consignar in

writing of a clalm, demend, action, sult of other
mattar {"Claim®} to which the toregolng Indemnity
appliss, Consignor shall provide prompt assurance of
Its ablilty to $o Indemnity Consignes, to Cunsignee's
ropsonsble  oatisfaction, and  Conslgner  shell
commence to defend such Cinim, ot Ite sole cost
and oxpensd, within five (B} days after racsiving
Consignee's written notice. if Consignor falls to
provide sush assutance of fails to commence sudh
defense within such five {5hday parlod, Conslgnes
may, 81 ite pption, assume the dufense o settlamant
of such Clsim in its cwn nema and el recoverise
tror such Claim shall balong to Conslgnss. in the
Istter svent, which shall bo in additlon o any and ol
pther rights Consignee may have at lew or In edquity,
Conglgnee may slect coungal to roprasent b, and
Cungignor shall be aolely responsible  for  the

LIVCIMAT-033408
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payment or relmbursemsnt, a4

of counsel feps and all ather §

In detending such Claim, for pny and uil do eiqes
anging thereunder, and for any|and al amountd pald

by Congignea in sattloment the

5. Time i of the essence. C
right to cancel this Order or en

linbility or obligation Consignor, In the event

Consignea is notified that any
infringes of s alleged 1o Infring
rights; (b} Consignos braaches
bregph this Order; (o} Merch
specifications will not be dalh
Warshouss on the dates &
gpecifled on the face hars
windstorr, carthquake, war,
capuslty ©Or ogourrence ©

006

|
i
H
i

Conslgnee’s optlon,
g and cokts ingutrsd

eof. |
l
neignee reserves

Y part hereof, with

the
ne
{al
Mearchandlse of Nark
y upon any thied: perty
or J& anticipated to
andisa conformipg to
ierad or errive at|the
hd [n tha quahities
ofi {d} fire, figod,
strike, or any |other
a simllar ure

substantially and  ndversely
premizes or business; of {8}

atigots  Consignas's
y substantial c?w nge

to Congignes's bupiness (fpr whatever yephon}

QCLLIYE.

8. Merchandise shippad

warehouss prior to the firgt permitied s 1;J,
7fe:t:na hereo!, triay,

detivery date specified on th
Consignes's optlon be retur
Congignor's 1k and sxpense,
ghall be hsld by Conzignor
ghipment or deflvery on

aftar the Jost permitted s
spacified on the face hareot

Merchandlse shippsd or daliv?:ed o the Warshbuse

aption, be returned to Consigror, et Consignot'd

and expanse, and upon such
canoe! this Order, In wholg

lisbility or the Merchandisp moy be hejd

Consignea on  conslgnmen
otherwise stated on the face

!

) !
delivered 1d :the
or
at
ed to Consignon B!
nnd Upon such teturn,
{or Congignad bntil
the spagified | date.

ip or daliveryl date
muy, at Conslpries’s
risk
aturn, Conaigndu mey
or in pert, whhout
by

harsunder.

JJ:Eess
heraof, Consigndr shall
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ghip the Merchandiss in one
of shipment or recelpt of an
Conalgnse may, at its option,|sither reject or hauspl
he entirs shipment unless jpartlal shipments sre
suthorized on the face herdof. Additional Jdrsight
charges resulting from partipt shipments ehall be
morns by Conslgnor. Partlall shipments shhl not
cauge Gohglgnor's obligationg to becoms sedeu{ebza.
Unlaps otherwise otated gn the face a0,
Conelgnor shell pay or reimbyrse Consglgnas,ial the
direction of Consignes, for &t freight, packin and
inourence  incident to  thé shipment fi the
Marchandice, lncluding, but hot limited to, lo ding
snd unloading cherges, mileage charges, taxde. tolls
and other fees, Consigngr egreos o {blow
Conglgnee’s Instructions with raspect to shfpment.
routing and packeglng, Consignor's {ailure to egmply
with the tarma snd condithns set forth In| this
Sectlon or In Consignsa's shipping regulations
lingluding chargaback programi ("Raguimlonaf‘s or in

shipment. tn the gvent
nnauthorized QLF LRy,

t
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T £ A A .

any applioable standards provided by Consignee to
consignor {*Standards”), In sftapt as of the dete of
.this Order, and whith ore inoprptratad nereln by
retosnce, may, at Conelpnes's option, result in the
ilmposi\ion of oharges as set foth In guch
' gotumeants, Any such gharges assestad may be
'deductad from any amoums dus or which may
! becomo due to Conslgner, Copies of the Regulations
+and the Standarde are aveilable 1o Consignor upon
* written raguest to Consignes.

5

T el T iy

7. Marchandlse furnished heraunder which is net In
complianve with this Cirder, the Regulations or the
Seandards, which Is returned by any of Conslgnee's
cuetomers for any Tesson, which fslls to mest
Congignee’s quality contro! tests, which falls 1
maet Conslgnes's cartlar's quality, drop or other
(ets, or which ta or may be used In onjunction
" with merchandise furished end rajected  for
saceptance tharent revoked) under this Order of
gnother ordar, may be rejected (or acceptance
¢ yhareat by Conslgnsee revoked) at Consignea’s option
_and  roturned 1w Consignor.  All expenss  of

unpacking, examining, rupacking, storing, returning

and reshipping Bny Marchandlse refected  lor

gcoaptance of which hag been revoked) & atoresald

shall be at Consignor's expenss snd ok, With
: respect 1o such returmad Marshandise, Congignee
shall, at its optlen, receive 8 oredly or refund of il
amnounts peld by Conslgnee for such Merchandise,
. ingluding, without Emitation, in-bound  frelght
| charges {notwithstanding contrary Ersight Terms, i
any, cet forth on the tacs hereofl. in the evant that
Conslgnes shell opt to receivo 2 refund, Consignor
ghall pay Conelgnes in immadintely available funds
within fiiteen (15} days of Consignae's requett. in
e svant that Consignee shall opt 1o jeueive ®
crodit, Congignea may apply such a credit toward
any Bmounts dua of which may become dus to
Conslgnor, Upon raceipt by Caonsignes of resurns
from Jts cugtomars, title snd tisk of loss to such
raturned Merchandisa shall immedistely revert to
Conelgnor. Consignoer  agress that WMerghandlse
rejacted or returned for any reoBOn pursuant 1o the
rarme of thia Order, whether or not such rejection 16
disputsd by Consignor, will net be resold o
othsrwise distributed by Consignor untess all jabels
and other characteflstics identifying Consignes
andfor displaylng any trade name of fradernark of
Conalgnes hava bean firat removed, Autherization Is
granted 1o Conslgnes to return Merchandlse without
additional  authorization, and Conslgnor heraby
sgrees to sccept Buch FBtUMS Bven without
Conalgnee's roQquest for raturn authorization Isbals,
Merchandiae retumed of rejected by Congignes is
not to be repiaced by Consignor without the prior
writtan  opproval  of Consignee,  Conslgnor
scknowlodges that the Consignes does not inspect
sach item st recalpt of Merchandise ond that

AT T e I,
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defacts, imperiections of nondonformtty with; jny
reprasantations: warranties of jpovenants set Jorth
nereln may not be discoverad, by Conglgnes u til
Merchandize chali have bee purchesed by :its
customars prd retumed to CoLsignaa. Consighes's
inspoction, discovely of & breach of warranty, fpilurs
ts make &n inspaction of tailure, o dlscover a biadch
of warsnty shall not oonstituts & walvar of 8oy, of
Congignea's rights of raredies Whatsoever.

b

, |
g. Contignes may, &t any tuiej_.’ glagt to raturn 1o
Conalgnor all or any portion of the Merchandisz#

ald

on oonelgniment hereunder. shelgnee Ehalll give
notice to Conslgnor of Consignea's glection tc‘:‘t—n ke
guch return, and consignes! shall, without [the
! glich

rgquirement of any retum authorization, return

Maorchendlgs of portipn ther of to Conaig:juo 11
Consignea's expense and Conelgnor shall dccept

Bl

‘:}

gueh Marshandise. i ‘
1|

9, Conglgnor shall not assigh
hargof, without the prlor {written consemt

Consignes, end any such smptad nuslg(vtent
ghall he void at the glestlon of| Consignes. Al ti imy
for monay dus or to BeCoMm due from Conglgnee
ghall be sublect to deduction py Coneignes far any
get-off or counterclaim ariging out of this OV'EAr of
any other of Consignae's ordere or agrebments With
Consignor, whather such sat-oft of countdrdlaim
arose before or after any essignment by Consignpr.

ig Order, of ani.f }:an
it of

10, Untll date of purchase by Consignes, Codaignor
shall meat itg fower prices afd the lower priogs of
logithinate compstition, or meoept cancedation Bt
Congignes's option, Consigned, In ita sole dis rgtion,
shall determing the price at which Marchandige shall
be offersd for sals to its cusfornerd and shel thtain
g handling and shipping chalges cotiected from s
gustomers. !

i
11, Prior to the thirtieth {30th) day pt anch Mmbnth,
Conelgnes shall remit pay snt to Conslghor for
Merchendise sold and shipp d by c<:rmsignsaia o its
cuttorners during the previous month, lags the
Reserve {sa deflned belowl, and acjusted 10 any
credlts, debits, customer [gUMS, retunds,| and
glowanges. Hf a percentage greater than i%m s

indlcated in the “Payment Reserve designatien on
the face hereof, then COREEnes will withh

d an
amount squel to such pejoentago of th}

gross
monthly salas {the “Rese a*) from each suth
monthly payment te Consjgnor, The AMMguit &0
withneld shali be epplied tgwbrd actusl Gdnyignes
guatomer rotums orourning [during the sut eding
calendar month. In the event thet ustual:r 1urng
during aush perlod axcond tha Feserve dedyc gd In
the prior month, such axaﬁss gmount  ghal, 3t
Congignes's option, be Imm diptely deblted! ggalnst

Constgner's  acsount whth Conslgnes or 'p'%d oy
i

|
|
!




i

‘ lngg than the Reserve
‘for such rsturns, the balance of

. such meating,
* not tequest that a mesting be held, Consignes shall
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; Consignor 1o Consignea within fiftonn (161 days of
! reneipt of Corisignes's request for such payment. In
tha gvent that actual returne during such peripd are
daducted In the prior month
the Rasorve
remaining st the conciusion of such pering shall, at
Consignesa's option, bt cradited 1o Conslignor's
socount of paid to Consignor, Neither the arrivel of
the Merchandie st the Warehouss, nof paymant
nersunder, shall  constitute  6CCApINGS ot
Marchondlse, and such arrival or payment Is withaut

. prejudice to any and ol gleims of Consignes against
¢ Consignor,

12, At Conpignes's request, Conslgnor apress 1o

. mest with Cohslgnes or its sgents ot 2 location
. determined by Cansignse to reconclis Congignor and
_ Consignes resords regarding Merchandiea. In the

svant that Consignor feile fot any raakon {o attend
ar in the avent that Consignee shall

gubmit its reconclliation report 1o Gonsignor, Any
discrepancy must be recongiled within thinty {30)
days rom the date at the reconcitiptlon mesting of
within thirty (30} days from the dote of Consignor's
roceipt  of  Consignes’s racongilistion  repon
twhichever shafl  apply) and a rtesondlliation
statement must be slgned within such thirty (30
day period, Should the parties foil to sign &
racongilintion staternent within aueh poriod of time,
Coralgnaa's recorde shall be binding on the pariies.

13, For purposes of this Order, "Confidantial
information® meang By agroamsnt between
Congignes  and  Consignar, af  Information I
whatevor form tranamitted relating to tha past,
prossnt o fyture businesn affatrs, including without
limltation, the sale of Marchandice, customer Hists

and  other customer  information, research,
development, operatiohe, gacurity, broadeasting,
marchendising, merketing, distribution, financlal,

programming and deta processing Information of
Coenslgnes or snother party whosa Informatlon
Consignes has in s posssssion under oblipations of
confidantiality, which is dicclosed by Conslgnas, itg
subsidiaries, affliiates, employeas, agonts, pificers or
direstors to Consignot or which Is produced of
devaloped during the working ralationship betwseen
the parties, Confidentlal Information ghal! not Inohude
any Information of Conslgnes that 1 lawfully
requited to be disclosed by Consignor o any
governmental agenay of i otherwise required to be
disclosed by law, provided that before making such
disclosurs  Consignor shall glve Consignee  an
adegquats opportunity to Intarpose an objectlon or
take actlon to aasure confidentls! handling of auch
informetion.  Consignor  shali not disclose  any
Confidential information to any person of antity
axuept amployoes of Consignor as requirsd In the

QVEIMAFLOIZARE
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performance of thelr employnent-related duties: n
senngction with this Order, nor will Consignoy vee
the Confidential Informetion for any purpoes it het
than thoss purposas axpregsly contampipted hergin.
Congignor shelf not uss any information ob?reﬁ
trom Conslgnos's cuBTomers {dg. through wafrany
cards or otherwlse) o offgr for sale 1o ] gueh
sustomars any goods or sendices. Conslgnor! ghall
not Includs with any Merche ding, any Inforrnation
thet would enasble Consighea’s ouptome 8 10
anguire, either directly or ind roctiy, any Bdd ﬂ}:mal
merchandlee from persons other than Conslgpee,
without first obtalning Conslghea’s written 6o iant.
in the evant of a brepsh or thr ataned breach pf 1his
Sestlon by Consignor, Consignee ghatl be antl li 10

obtain from any court of cpmpstont jurtsdiction,
praliminary end  parmanertt njunctive
inciuding,

arders, which remody ghall ba sumulative grg in
addition to any other rights and remadiag to,qhich
Congignea may be entitled, onslgner agroqsithat
the Confidentisl intormetio reforred to ip;this
Gaction s velusble and unlgqud and that digelobure of
use thatecf In brench of thi Soctlon witl 1 El‘l[ In
wnmedista roparable Injury t Consignee, Copsjgnor
shall Inform thoss persong orjentitles hiav‘mgia‘ceea
or BApDBUIS 10 eonfidential |nformation hergunder,

of Conslgnor's obligationa under this Seutlon. |

!relief,
tut not limited to,| temporaty :estt ning

!
$4. This Order shall be goverhed by the [aws cif the
Commonwealth  of  Pennsyivania appiicatld 1o
sontracts 1e be performad wholly therain, rogardiess
of place of acceptance, Co signor and Conglgnes
exprassly exclude the appllcation of the {United
Wations Canvention on | Contracts for | the
International Sale of Goods, {f applicatle. CoFdignor
hateby consents to tha exciysive Jurisdiction; df the
state courts of the Cornmonvenith of Ponntylvenis
for the County of Cheater an 1he faderel courfs for
the Eastern Distdet of Pen gylvanla In ali mptters
arising  hereynder.  Cansignbt hereby  Irrol gably
agrees to sorvice of process py cartified mail, teturn
racelpt raquested, to its addiass as get forth, dn tha
tace of this Order or to guoh other addfeps a3
Consignor mey deliver to Cornslones in wm&nq.'

16, Conslgnor shell include the vaiuu'éf alt
consigned stock In any tpx rewurn of fersonal
properiy required to be filed with the leca) ‘Bxing
authority and  Contignor ghall pay tha (texes
applioable thereto. tl

[

i
18, No weiver by Consigned of any term, Ardvision
or condition hersof shall be {deomed to congtifute 3
waiver of any other term, drovision or com}l on of
this Order, or & walver of the same or of et | other
taren,  provision of condition with regard 0
gubsatuent transactions or kishseguant pafﬂp ;bf the
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faamo wansaction, Ingluding  without Emitation,
 subeaguent shipments under this Ordar. "

" 17. If any provizion contained In this Qrder ghall ba

. daterminad 1o be unenforceable or prohibited by law, ,
than sush provigion shall be vald, and the ramsining
provisions herein shall not in any way be affected of
impatred tharaby,

: 1B, Consignor shall not issun any publisity or proas
. ralgags rogording Consignes of Consignee's activities i
hereunder without first obtalning Conslgnee’s prier T
writteh approval and congent to such relesss.

i
19, This Order and any other written warrentles snd '
specifications, the Regulations and Standards, and '
the terms, tonditions and agresments hereln end i
. theraln, vongtitute the full undsrstanding of the i
purtigs hereto end 3 complets and exclusive i
staterment of the terms of the partios' agresmant
concerning the Merchandise furnished hereunder,

20, No condition, undarstending or agresment
purporting to modify or vary the tarms of thiz Order
shalt be hinding unless hereafter mada In writing and
duly exssuted by the party te be bound, and no
modifioation shall  be  offected by tha
peknowladgment or pccaptencs of this Order or of
involces, shipping documents or other dacuments
sontainlng terms or conditions at verlance with or in
adgition to thosa sat forth herein.

21. Notwhhatending any legal presumption to the
contrary, the covenants, conditions, represantations, .
wdemnlities and warrantiss contained In this Otder, ‘
inoluding, but not firited to Sections 3, 4, 7 end 13
hereot, shall survive Inspection, dellvery, accaptance
snd payment, ehall be binding upon Conslgnor and
its suocesaors and permittad essigns, end ahall run b
In dovor of Consignea and its successors and :
assigng

QYLIMAF: 082488
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EXHIBIT 3
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

QVC, INC.
Studio Park :
1200 Wilson Drive : CIVIL ACTION
Wesl Chester, Pennsylvania 19380 :
Plaintiff, : NGO 06-¢v-d23}
v
STACEY SCHIEFFELIN

567 S Leonard Street, #1

Waterbury, Connecticut 06708
and

DAVID SCHIEFFELIN

567 S Leonard Street, #1

Waterbury, Connecticut 06708
and

MODELS PREFER, LTD.

567 S Leonard Street, #]

Waterbury, Connecticut 06708

Defendants.

AMENDED COMPLAINT-CIVIL ACTION

Page 36 of 49

Plaintiff, QVC, Inc., by and through its undersigned counsel, hereby complain of defendants,

Stacey Schieflfelin and David Schieffelin, jointly and severally, and defendard, Models Prefer Lid , as

follows:

PARTIES

1 Plaintifl, QVC, Inc (“PlaintifT™), is a corporation organized and existing under the

laws of the State of Delaware with its principal place of business located al Studio Park, 1200

Wilson Drive, West Chester, Pennsylvania 19380
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2 Defendant, Stacey Schieffelin. is an adult individual residing and domiciled in the
Siate of Connecticut with business offices located at 567 3. Leonard Streei, #1, Waterbury,
Connecticut 06708

3 Defendant, David Schieffelin, is an adult individual residing and domiciled in the
State of Connecticut with business offices lnéaled at 567 § leonard Sueel, #1, Waterbury,
Connecticut 06708

4 Defendant, Models Prefer, Ltd , is 1 corporation orpanized and existing undes the laws
of the State of Connecticul with its principal place ol business located at 567 8 L eonard Street, #1,
Waterbury, Connecticut 06708 (The defendants Stacey Schieffelin and David Schieffelin, jointly
and severally, and the defendant Models Prefer, Ltd. hereinafter are referred {o collectively as
“Defendants,” unless stated otherwise).

5 Al all times material hereto, Defendants acted by and through their agents, employees,
servants and representatives, actual or apparent, any and all of who were acting, o1 purporting lo act,
within the course and scope of their authority, agency duties and/or employment

VENUE AND JURISDICTION

6 This Court has subject matter jurisdiction over this civil action pursuantto 28U S C
§ 1332(a) in that the matter in controversy exceeds the sum or value of $75,000 00, exclusive of
interest and costs, and is between citizens ol different States

7 Venue is proper in the Eastern Distiict of Pennsylvania pursuant to 28 USC
§1391(a) in that a substantial part of the events or omissions giving rise to Plaintifi”s claims and
request for declaratory and injunctive reliel oceuyred in this judicial district and/or in that the parties
contractually agreed to the selection of this judicial districl as the appropriate venue for the within

civil action
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SUBSTANTIVE ALLEGATIONS

8 Plaintiff is a general merchandise electronic retailer that markets and distributes a
wide variety of products directly (o consumers through, among other things, its merchandise-locused,
direct response television programming.

9 Defendants are in the business of promoting, marketing, distributing and selling
health and beauty products under the trademark and trade name of “Models Prefer” {(collectively, the
“Products™)

10 The defendants Stacey Schieffelin and David Schieffelin, jointly and severally, and
Plaintiff entered into a cerlain agreement (the *Apgreement”), dated as of April 1, 1998, pursuant to
Section 1{a) of which Defendants granted Plaintiff

the exclusive worldwide right to Promote [defined by the Agreement to be

promote, advertise, matket, sell and distribute] the Products {defined by the

Agreement to be all health and besuty products under the trademark and trade

name of “Models Prefer”] through all means and media, including, without

limitation, Electronic Media (which, for purposes of this Agreement, shall

mean a}l electronic transmissions, whether now in existence or developed

hereafter, through which a consumer is requested (o purchase any producl by

mail, telephone or other electionic means, including without limitation,

televised electronic retailing programs, infomercials, direct response

commercial spols and cornpuwterized shopping services, whether on-line

services or otherwise)

11.  The defendant Models Prefer Lid. was incorporated on or about September 17, 2002
and, commencing on a date thereafier, Defendants’ business transactions with Plaintiff wese
conducted, in whole or in part, by and through the corporate defendant Models Prefes Lid

12 The Agreement provides that Plaintiff, from time Lo time, may issue to Defendants

consignment orders for Products, substantially in the form appended as Exhibit 1 to the Agieement

Fach such consignment order is incorporated by reference into the agreement, except that, in the
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event of any inconsistency between the terms of each such consignment order and the terms of the
Agreemen, the Agreement shall govern  From a date commencing on or afier September 17, 2002,
such consignment orders were jssued to Defendanis by and through “Models Prefer, L1d.”

13 Provided that, in aceordance with the requirement set forth in Section 2(b) of the
Agreement, a Product appeared on the direct response television programming produced by Plaintiff
o1 one of its affiliates (the “Programs™) no Jater than December 31, 1998, which condition Plaintifl
satisfied, Paragraph 2(a) of the Agreement, in relevant part, provides that the term of the Agreement
shali be as follows:

2. Term

(a) Generally Subject to Section 2(b) hereof, the initial term of this
Agreement (the ‘Initial Term') shall commence on the date hereof and shall
expire afier the date of this Agreement Upon the expiration of the Initial
Term, this Agreement shall automatically and continually renew for
successive additional one (1) year terms (each a ‘Renewal Tenn’ and the
Initia] Term and each Renewal Term each being referred to hercin as a
“Term’) unless (i) [Defendants] notiffy] QVC in writing, at least thirty (30)
days prior to the end of a Term, of its intent to terminate the Agreement, and
(i) during such Term, Net Retail Sales of such Products are in the apgregate
less than the Minimum Amount [for such Term} . . For purposes of this
Agreement, ‘Net Retail Sales’ shall mean the gross sales price paid by
customers of [Plaintiff] or its affiliates for Products, exclusive of any (i) sales,
use, excise or value-added taxes, (if) credits, returns, discounts, settlements or
other allowances, (iii) customs duties, teriffs or similar import imposilions
due from [Plaintiff] o1 its affiliates, {iv) shipping and handling charges and
{v) all fees due from [Plaintiff] or its alfiliates for licenses, registralions and
epprovals necessary for the importation and promotion of the Products

14 Provided that the Net Retsi] Sales are equal 1o, or exceeds, the Minimum Amount {or
each Renewal Term, the Agreement is automatically renewed for an additional Renewal Term atan
increased Minimum Amount  The Agreement will continue to so automalically renew for additional
Renewal Terms unless lerminated by Plaintiff or Defendants pursuant to the express procedures, and

under the terms and conditions, set forth in Section 2(a) of the Agreement
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15. Pursuant to Section 2(a) of the Agreement, neither Plaintill nor Defendants may
terminate the Agreement except upon no less than thirty (30) days prior to the expiration of the end
of a Renewal Term and then only where the Net Retail Sales are Jess than the applicable Minimum
Amount for such Renewal Term

16 Section 3 of the Agreement provides as [ollows with respect to the obligations of
defendant, Stacey Schicellzlin, to appear on the Programs during the Term of the Agreement to assist
Plaintiff in the Promotion of the Pioducts:

3. Appearances If requested by [Plaintiff] and subject 1o her
reasonable availability, Stacey Schieffelin shall make Appearances on
Programs. For purposes of this Agreement, an ' Appearance shall mean the
personal appearance by Stacey Schieffelin during aone - (1) to three - (3) day
period on Programs in which Products may be offered for sale Unless
otherwise determined by {Plaintiff], all Appearances shall take place at
[Plaintiff’s] studios in West Chester, Pennsylvania  [Plaintiff] makes no
representations or wartanties with respect fo the number of Appearances, i
any, that it may request Mrs Schieffelin to make  [Delendants]
(acknowledge] that ench Appearance will be on live, unscripted television
and as consequence thereof, [Defendants] shall have no prior tight of
approval over the content of Mrs. Schieffelin’s Appearances AL[Plaintifl’s]
request and subject o her reasonable availability, Mrs Schieffelin shall
attend rchearsals and production meelings in connection with the
Appearances  The dates, time and Jocation of such rehearsals and meetings
shall be on the dates on which Mrs_ Schieflelin makes an Appearance or on
other dates mutually agreed to between [Defe:1dants} and [Plaintiff]

17.  Section 4 of the Agreement provides, in relevant part, that “[Delendants] shal} not
promote or endorse any consumer goods (including, without limitation, the Products) by means of
Electronic Media during any Term and for one (1) year afier the expiration or termination of this
Agreement

18 Section 4 of the Agreement further provides that Defendants’ non-competition

obligations survive termination of the Agreement.

it
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i9 The defendants Stacey Schieftelin and David Schieflelin, jointly and severally, and
Plaintifl entered into an Amendment to Agreement, dated as of Aptil 24, 1999 (the “Amendment™)
pursuan! to which Defendants agreed (o provide, at theil sole expense, as and when requested by
Plaintiff, training for Plaintiff’s telemarkeling personnel with respect to the Products and
photography for Product packaging and promotional matetials (The Agreement and the Amendment
hereinafler are referred Lo colleclively as the “Agreement™)

20 Plaintif mel the required Nel Retail Sales amount fo the Initial Term and, therefore,
the Agreement renewed on April 1, 2000 for a Renewal Term expiring on April 1, 2001

2] Plaintif{f thereafter has met the required Net Retail Sales amount to renew the
Agreement for each and every Renewal Teym up through and including the current Renewal Term
that will expire on April I, 2007

22 Ag PlaintifT hias met the requisile Net Retail Sales for the Renewal Term that will end
on April I, 2007, the Agreement will renew on Aprii 1, 2007 for an additional Renewal Term to
expire on April 1, 2008 Consequently, the Agreement, by its terms, cannot be terminated by
Defendants any earlier then as of April 1, 2008 and then only if the Net Retail Sales for the Renewal

Term that will expire on April 1, 2008 is less than the applicable Minimum Amount for such

Renewsal Term
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28 Plaintiff has satisfied all of its obligaiions under the Agreement
COUNT !}
29 Plaintifl incorporates by reference the allegations contained in paragraphs 1 through 28

inclusive as 1f set forth fully at length herein

31 The aforesaid case or controversy s a substantial controversy between adverse legal

interests of sufficient inmediacy and reality to warrand issuance of a declaratory judgment
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32, the value of the Agreement for the current Renewal Term and the Renewal Term

expiring on April 1, 2008 each exceeds the sum of $150,000 00, exclusive of interests and cosls

35 Declaratory judgment to determine the parlies’ respective rights and interests is an

appropriate remedy under the circumstances

WHEREFORE, plaintilf, QVC, Inc., demands entry of a declaratory judgment in its favor and
against defendants, Stacey Schieffelin and David Schieffelin, jointly and severally, and defendam,
Models Prefer Lid | (a) determining and declaring that the defendants’ purporied notice of termination
did not teyminate the Agreement; (I dc!ermin?qg and declaring that the Agreement, including,
without limitation, the defendants’ non-competition obligations thereunder, remains in full force and
effect; (c) determining and declaring that, as a result of Defendants’ continuing conduct intended 1o
thwart Plaintif”s ability to perform under the Agreement, the Agreement shall be deemed renewed
for an additional Renewal Term ending on April 1, 2009 absent a resolution of the within matier no

later than April 1, 2008, the commencemen! date for the next Renewal Term; (d) awarding costs; and
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(e) granting such other and further relief as the Court deems just and proper
COUNT H
36, Plaintiff incorporates by reference the allegations contained in paragraphs ] through

28 inclusive as if set forth fully at length herein

38 By virtue of the foregoing, Plaintiff has demonstiated a likelihood of success on the

merits and that a balancing of the equities favors the issvance of an injunction against Defendants
39 Unless Defendants ate enjoined {yom breaching Plaintifl™s exclusive rights and
license, Plaintiff will be irreparably harmed by:
{a) Loss of confidence and trust of clients, loss of goodwill, and loss of
business reputation;
{b) A lhreat to the cnforcemem of reasonable contracts; and
{c) Present economic loss, which is unasceriainable sl this bme, and

future economic loss, which is presently incalculable

40.  Plamtiff has no adequate remedy al law.

WHEREFORE, plaintiff, QVC, Inc., demands that this Courl enter judgment in its favor and
against defendants, Stacey Schieffelin and David Schieffelin, juintly and severally, and defendant,
Muodels Prefer Lid , (a) permanently enjoining the defendants from promoting, marketing, selling, or
distributing (or otherwise cousing a third party to promote, marke, sell, or distribute) any Products
to any party other than QVC or any of its affiliates during the Term of the Agreement and for a
period of one (1) year following the valid expiration o termination of the Agreement in accordance

with its lerms; (b) permanently enjoining the defendants from granting any license or rights to any
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third party that infringes upon the exclusive rights and license pranted to the plaintiff under the
Agreement; {c) permanently enjoining and compelling the defendants to deliver and sell Products by
consignment exclusively to Plainti{l during the Term of the Agreement in accordance with the terms
and conditions of the Agreement; (d) permanently enjoining the defendants from seeking lo
terminate the Agteement effective on any date prior than April 1, 2008 and then only in accordance
with, and subject 1o, the terms and conditions of the Agzeémem; and (d} granting such other and
further relief as the Court deems just and equitable
COUNTIH
41 Plaintifl incorporates by reference the allegations contained in paragraphs 1 through

28 inclusive as il set forth fully at length herein

43 By virtue of the foregoing, Plaintif has demonstrated a likelihood of success on the

merity and that a balancing of the equities [avors (he issuance of an injunction against Defendants
44 Unless Defendants are enjoined from breaching their non-competition obligations due
and owing to Plaintiff, PlainGff will be irreparably harmed by:
(a) 1Loss of confidence and trust of clients, loss of goodwill, and loss of
business reputation;
(b) A threat o the enforcement of reasonable contracts; and
(¢} Presenl economic loss, which is unascertainable at this time, and
future economic logs, which is presently incalculable

45 Plaimtiff has no edequate remedy al law.

10
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WHEREFORE, plaintift, QVC, Inc , demands that this Court enter judgment in is favor and
against defendants, Stacey Schieffelin and David Schieffelin, jointly and severally, and defendant,
Models Prefer Ltd., (a) permanently enjoining the defendants from promoting or endorsing any
consumer goods (including, without limitation, the Products) by means of Electronic Media, as
defined in the Agreement, during any Term of the Agreement and for one (1) year after the valid
expiration or termination of the Agreement in accordance with its terins; and (b) granting such other
and furlher yelief as the Courl deemns just and equitable

COUNT IV

46 PlaintifT incorporales by reference the allegations contained in paragraphs 1 through

28 inclusive as if set forth fully at length herein

49 Plaintiff, at this time, has an inventory of the Products with an aggregate retail value

of no less than $1,096,432.25

50.  The anticipated profits from the sale of the aforesaid inventory is no less than

$150,000 00

11
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WHEREFORE., plaintifl, QVC, Inc , demands judgment in its favor and against defendants,

Stacey Schieffelin and David Schieffelin, jointly and severally, and defendam, Meode!s Prefer Ltd,

() in the amount of no less than $150,000 00, topether with pre-judgment interest and such costs as

allowed by law; and (b) granting such other relief as the Court may deem appropriate and proper
COUNT V

33 Plaintiff incorporates by reference the allegations contained in paragraphs 1 through

28 inclusive as if set forth fully at Jength herein

55 Plaintiff is entitled Lo an accounting of any and all proceeds, eamings and profits
earncd by Delendants in breach of the Agreement

56 Plaintiff'is entitled 1o have the aforesaid proceeds, earnings and profits disgorped and
remitied to Plaintiff

57 Defendants, for the reasons described above, are each a constructive (rustee for the
benefit of Plaintiff of all such proceeds, eamnings and profits, with all attendant fiduciary
responsibilities and obligations thereof

WHEREFORE, plaintiff, QVC, Inc , demands judgment in its favor and against defendants,
Stacey Schiceffelin and David Schieffelin, jointly and severally, and defendant, Models Prefer Lid.,

{a) directing the defendants 1o account for any and all proceeds, earnings and profils derived from any

12



Case 2:06-cv-04231-TON Document 12  Filed 11/17/2006 Page 48 of 49

and all promotion, marketing, sale, or distribution (whether directly or through any third party} of
any and all Products in breach of the obligations owing 10 the plaintiff under the Agreement; (b)
directing that the defendants me each a constructive trustee for the benefit of the plaintiff of any and
all such proceeds, earnings and profits, with all attendant fiduciary responsibilities and obligations
thereof; (¢) directing the defendants to disgorge any and all such proceeds, eamnings and profits and
directing that such proceeds, earnings and profils to remitted to the plaintiff; and (d) granting such

other and further relief as the Court deems just and equitable

SAUL EWING LLP

A Delaware Limited Posinership

m"%va’?-

Nalhamel Metz, Esqguire
(Signawure Validation No NM264)
Centre Square West

1500 Market Street, 38" Floor
Philadelphia, PA 19102

(215) 972-8385

{215) 972-2282 (Telefacsimile)
nmelz@saul com

Dated: October 26, 2006 Atlorneys for Plaintiff QVC, Inc

13
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Memorandum of Law in Support of Motion to
Dismiss Amended Complaint and te Strike Paragraphs of Amended Complaint for
Violation of FRE 408 has been filed electronically and is available for viewing and
downloading on the Electronic Case Filing System of the United States District Court for the
District of Pennsylvania. 1 further certify that I am causing a true and correct copy of this
document to be on served on this 17th day of November, 2006 by first class United States mail,
postage prepaid, upon the following counsel of record for Plaintiff:

Nathaniel Metz, Esquire
Saul Ewing LLP
Centre Square West

1500 Market Street, 38th Floor
Philadelphia, PA 19102-2186

/s/ Antoinette R. Stone {3519)




