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IN THE UNITED STATES DISTRICT COURT
FOR THE EABTERN DISTRICY
OF PENNSYLVANIA

FRANCLHCO PERBEIE
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Before this Court are Plaintiff’s Mobion for Conditional

Collective Cervification pursuant Lo 29 U.&.0. § Z21m
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Class Action Certificavion pursuant
to Fed. R. . P. 23 (Doc. No. 50), Defendant’s Response in
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closing work because his manager was forced fo stay within his

restrion tabor budget. Plair Lra Complaint alleges hoth

federal and state violariongs as

oy

ollows: Count 1: Failure to pay

for all hours

membar of the nationwide ols

worked and failure to pay overtime compensation in violalbion of

B

SELUL B8R OZ06, 207 Count I1: Failure to compaengate

and each member of the nationwide class For all e

"

Cetheeclock and for shaved time, at a rate at least

worked
equal to the fedsral minimum wage: Count TI11: Failure to pay
agg for all of

Flaintiff and each member of the Pemnsylvania ¢l

hours worked in violation of 43 p.g. § 323.3104(a); Count IV

Failure to pay overtime to Plaintiff and each member of the
Prenngyivania class in viclation of 43 ».3. §333.104 () and 34 Pa.

Ef and all members

Code § 231.41; Count V: Failure ro pay Plainti

of the Pennsylvania class all wac

spuilrad by

o

rennavivania Labor Laws, in violation of 43 p.g. § 260.3 and 43

F.&5. §F 260.5. Plaintiff has pled jurisdiction for the FLSA

i

claime under 28 U.8.0. § 1331 and under 28 U.5.C. 81367 for rhe
state law claims. Three additional FPiaintiffa have filed

declarations opting-in to the action.

Flaintiff has

Discovery has been active in the ca

provided the Court with declarations, time B, sales records,

internal complaints, internal documents and depositions. In its

b o

defense, Foob Locker has challenged Plaintiff’'s evidence w

»]



nunerous declarvations of putative plaintiffs who claim never +

nave worked off-the-clock or had their time shaved, ag well as

evidence of company policies, records of discipline, and time
sheet evidence refuting that of the Plaintiff. The Presant

Motions for Conditiconal Collective Ceri

Crcatdon and Class Action

Certification were filed in 2008, and parties have

continued to submit briefs, and evidence in the
matter, with and without the Court's leave, through July 20

2009,

Standard

Conditional Collective Certification
Ag Plaintiff has moved for conditional collaective

certification under FLSA, it is this Court's fmanagerial

asgsure that the task is

way " Hoffmann-La Roche ., Ino. . sSperiing, 493 U.3. 16%, 170-171

(188%) . “The Court has the power to suthorize nob ice in

i

collective actiong in order to set time limite for Various pre-

i

trial steps and to avoid a multiplicity of duplicative suita.”

Lugo v, Farmer’s Pride, No. O7-0749, 2008 U8, Dist. LEXIZ 197865

at *e-7, 2008 WL 638237 (E.D. Pa. March 7, 2008} (citing Hoffmar-

LaRoohe, 493 1.8, at 173-173). Aot lons brought under rhe FLSA

coand “injo employvee shall be a party

are colleotive actions

plaintiff to any such action unless he gives his consent in



wriliting to become such a party and such congent is filsd in the

court in which such action is brought . 29 U.8.C. § 216{(h) .

Pursuant to the

two requirements for

to be dncluded in the collective achion:

1

plaintiffs must (1) be *similarly si

tuated" and {2} give written
consent. 29 U.8.0. § 2160} . COourts engage in a two-step
inquiry to determine whether clags members are similarly situated

for purposes of Section 216(b} of the FLSA. Harris v. Healihoars

sepve, Group, Inc., No. 06-2903, 2007 U.S. Dist., LEYTE 55221, at

.

*G, 2007 WL 2221411 (E.D. Pa. July 31, 2007) (citations omiltihed) .
The first step is assessed early in the litigation process when
there ig minimal evidence and places a relatively light burden on

plaintifls to show that potential opt-in plaintiffs are

"similarly situated.”  Id.; Smith v, Sovereign Bancorp. ITno., No.

03-2420, 2003 U.5. Dist. LEXIS 21010, at *10, 2003 WL 22701017
{E.D. Pa. Nov. 13, 2003). When discovery is complete, a more
fact-specific second-stage ingquiry occurs into whether the
proposed opt-in class is, indeed, similarly situated. Id.

The FLSA doeg not define the term “similarly situated® and
neither the United States Supreme Court nor the Third Oivevit
provide direct guidance on determining whether potential class
members are similarly situated. In the absence of definitive
precedent, district courts in the Third Circuit have developed a

two-stage test. RBishop v, ATET Corp., 25%86 F.R.D. 503, 507 (W.D.




Pa. 2009) (citing Kreniek v. Bebe Stores, No. 07-4514, 2008 U.8.

Dist . LEXIB 78502, abt *1, 2008 WL 4546368 (DVN.J. Oct. 2, 200837 .
However, courts in our Circuit differ as the requirements of the

first stage. "Some courts have determined that plaintiffs need

meraly allege that the putative class members were injured as a

result of a single policy of a defendant employer "

Chubb Corp., No. 04-cv-45%98, 2005 U.S. Dist. LEXIS 10974, at

TG, 2005 WL 1334%65% (B.D. Pa. June 3 Z005) {oiting Coldman v.
! # ol S AL

RadigShack, No. 03-0v-0032, 2003 U.&. Dist. LEXIS Tell, an %27,

2003 WL 21250571 (E.D. Pa. Apr. 16, 2003); Felix de Ascencio i,

fyson Foods, 130 F. Supp. 2d 660, 6863 (E.D. Pa. 2001); Sperling

V. Hoffman-La Roche, 118 F.OR.D. 392, 407 (D.N.J. 1R288), aff'td on

862 F.2d 439 {34 Cir. 1988), aff'd, 493 U.8. 165

other groun
(1889)) . wWhile, "{olther courts have applied a stricter,
although still lenient, test thab requires the plaintifif to make
a ‘modest factual showing' that the similarly-gituated

ragquiremnent ig satisfied.v 2005 U8, Disc. LEXIS 7811,

]
[N

at *8-9 {citing Dybach v, Florida Denti of Corrections, %42 p.

The2, 1567-68 (1ith Cir. 1991} ; Mueller . GRS, Inc., 201 FP.R.

]

42, 428 (W.D. Pa., 2001); Harper v. Lovertt s Buffet, JTno | 185

FOR.D. 358, 362 (M.D. Ala. 1999); Jackson v. New York, 1&3 F.R.D.

4289, 431 {3.D.N.Y. 199%)) .
Defendant urgeg this Court to perform a combined first and

second stage certification analysis due to the amount of

6



digcovery that has taken place. At this point in the litigation,

i

4

Plaintiff hag provided his own declaration, as well as three

ethers of opt-in Plaintififs Andre Moore. Matthew Knighton, and

Jenni Williams Decl., Exhas. G, H, I, J. As digoovery

has been ongoing in this matter, Defendant has produced volumes
of documents that pertain to both individual emplovees and to
Foot Locker generally. In its Mobions and Declavabtions,
Plaintiff has submitted discovered time sheets, internal employeas
complaints, depositions of Foot Locker employvees, communications
between Foot Locker Managers and District Managers, emails
betwsen District Managers and Foot Locker Human Resources, Hours
pudgets for individual stores, and a Foot Locker Manager
Reference Guide. Plaintiff has also complied with Defendant’s
discovery requests as to depositions and documents. However,
degpite ifs extent, discovery has not vet been compieted and
notice has not been sent to putative class members. In thig
regard, discovery thus far does not constitute comprehangive
discovery in thig matter. In fact, 1in its Scheduling Ovder {(Doc.
No. 23}, the parties requested a status conference thirty (30}
days after this Court’s ruling on the instant Motions to discuss,
inter alia, dates for additional discovery. Thus, this Court ig
faced with a unigue situation wherein extensive discovery hasg
been undertaken, but has been limited teo & cross section of the

universe of discovery and has not vet closed,



As the second stage of conditional certificatbion typilically
reguires a “full factual record,” we decline to eliminate the
second stage of this two-stage process and perform the full

apalyais at this time, Lngram v, Coach USA, Inc., 2008 1.8,

Dist. LEXIS 393%, at Fil4-16, 2008 WL 281224 (D.N.J. Jan. 28
2008} (analyzing the motion for conditional certification under

the first stage even though deposibions, affidavite, declarations
and other documents had been provided) ; Bishop, 256 F.R.D. ar 507

{using the first stage of the two-gtage test even though

discovery had progressed) . but algo, Bagoo v, Wal-Mart, Inc., No.

DO-3184, 2004 U.S., Dist. LEYIS 12447 0 &t *13-14, 2005 WL 1497709
{E.. La. July 2, 2004) {performing first and second stage
analysis together after olose to four vaears ol relabed
titigation, live testimony as to certification and six amendments
to the Complaint). While we agree that digcovery ig beyvond its
initial stages, we do not find that enoudal discovery has bsen
performed to duatify a second step inguiry when the discovery up
to this poilnt represents a fraction of whar would constitute Full
digcovery in this matter. We do find, however, that due to the
amount of discovery in the present matter, it is more appropriate
to evaluate the conditional collective certificarion metion unden
the stronger “modest factual showing® standard. Bishop, 256

FoR.D. at 507,

At this first stage, "Plaintiffs must show g ‘factusl nexus



between their gituation and the situarion of other current and
former [employess] sufficient to determine that Ehev are

‘eimilacly situated. 7 Bouder v, Prudential Fin., Tnc.

]

4359, 2008 U.S. Dist LEXIS 25103, at * Y, 2008 WL 2396303 (D.N.J.

72008 {guoting Herring v, Hewlitt Assocs . | Ing., Noo 66-

2GT 2007 U8, Dist. LEXUS 53278, 2007 WL 2121693, at *31 (D .N.J.
July 27, 2007 {citations omitted)).  The court inguires into

whether “the plaintifif’'s proposed class consists of similarly

situated emplovess who were collectively, *the victims of a
gingle decision, policy, or plan . . . v Lage, 2008 U.8. Dist,

LEXLS 17565, at *¢ {gquoting In Rusehl . Viacom, 500 F. 3d 375,

368 (3d Cir. 2007)). The merite of Plaintiff's olaims do o
need to be evaluated at this gtage in order for notice to be

aved and sent out to proposed conditional collective action

members; this Court evaluates only whether the Plaintiffs are
gsimilarly situated. Lugo, 2008 U.5. Diet. LEXIS 17585 ap *9;
Harris, 2007 U.8. Dist. LEXIS 55221, at *2. It should be
emphasized, however, that though the test reguires a “modest
factual showing,” it is “nevertheles s [, 1 an extre mely lenient
gtandard. Parker, 2008 U.8. Ddiar. LEXTS TABEE, at *5; Zmith,
2003 U.35. Dist. LEXIS 21010, at * 1. Thus, this Court will
conduct a first stage conditional certificarion inguiry as Lo
whether Pereiva and opt-in Plaintiffe are s imilarly situated with

regpect to the proposed class.

G



Discussgsion

I. Conditional Collective Certification

A. Plaintiff’s Propeosed Conditional Collective Class and Foot
Locker's Alleged Policy

Plaintiff argues that the proposed class® is similarly

sivtuated and should consist of

ALl persons, who are/were employved as Retail
Bmployees, excluding persons with the titie of
"Agsigtant Manager,” with the Company; (ii)
are/were not paid for all the hours worked in a
given workweek; (11i) are/were not paid oversime
compensgalion at & rate not less than one and one-
half times their regular rate for each hour worked
beyond forty (40) hours during a work week: and
tiv) chese to opt in to this action (the “Natlonal
Collective Class”).

L contends that he is gimilarly situated to the

ative class because he worked from 2002 to 2005 and again from

2006 to 2008 as a non-sxenpt Retail Employee for Foot Locker ab

numercus stores under four managers. Plaintiff olaims in his
declaration that he wag routinely reguired to work off-the-rclock

att all of hia work locations under multiple different managers

his recorded hours worked after the fact. Williams Decl., Exh,

G. Three additional opt-in Plaintiffs, who worked in the state of

A“MOﬁt courts, ours included, have not been methodical in their use of
the terms ‘class action’ and ‘collective action.’ The result is thar numerocus
cases about FLSA 'collective actions’ use the Rule 23 term ‘class achion.
Here, we will gquote cases that use the terms interchangeably, and we will
refer to memhers of a ‘collective action® as part of a “alass,’ but we will
indicate where our analysis is limited to cellective actions.”  In Ruehl v.
Viagom, Inc., 500 F.3d 375, 379, n.3 {(3d Cir. 2007).

H)



Tllineis, also state in their declarations thar they wers subject

to the same treatment . Williams Precl ., Bwhes. H-0. Plaintiff

lages that thig treatment was not due to a rensgads manager,

e

A
but due to a Foot Locker policy that impoges strict, but
ingulficient labor budget on its managers, such that hours andg
overtime are regularly unpaid to retail employveaes who must work
oflf-the-cleock to perform basic job functions.

To support this FLSA class claim, Plaintiffr poBlte that Foot
Lovker is centrally organized and direcred by its corporate
headguarters in New York, New Vork. Additionally, Plaintiff
alleges that hours budgets are set by Foot Locker corporate and
are plainly inadeqguate to staff the store in the prae-opening and
post-closing tasks., Plaintiff contends that managers who go
Tover” thelr hours allocation wers disciplined by a district
manager . For instance, one letter submitted by Plaintiff From
Raren Santiago, district manager, to Mike Townson, a stiore

w

manageyr, rveads, “Hours are out of control. You have been over

il

target for the past 3 weeks and we spoke numerocus times. Nothing
hag changed., Thie will not be tolevated . . . . Going forward,
vour failure to adhere to Foot Lockers policies and standards
will lead to further digciplinary action up to and including
Lermination.” Williams Decl,, Exh. 0. Plaintiff alsc contends

thal corporate controls the unwritten policy because a manager’ s

pay depends, at least in part, on meeting these unrealistic hours



targets. Finally, Flaintiff alleges that within Foob Locker s
electronic time keeping sysbem {(SAP Campbell timekeeping system)
ir am imposeible to punch in before pre-opening or punch oub
post-closing, even though there is work that gpecifically must be
performed while the store is closed, such as vacuuming, changing

prices, cashing out, and engadging the alarm. Under the Syvstem,

thols then the manager’ s responsibility to go back into the

1
_\\4

system to account for this time for the employee. Overall,
Plaintiff argues that Foot Locker s policy of insufficient labor
budgets strongly enforced by Footb Locker’s Management. and used as
a tool in compensating managers, coupled with the computer
system, resulted in unpaid hours and overtime to non-exempt rFoob
Locker emplovees.

B, Plaintiff’'s Pactual Support

in suppert of hig allegation that Foot Locker has &
his experience at four Foot Locker stores and three additional
declaration of opt-in Plaintiffs, as well as a great varliety of
additional documentation. First, Plaintiff points to logs from
the timekeeping svatem rhat purport to show that employees’ punch
out. times were altered by managers to coincide with the store
closing. Williams Decl., Exh. Vv, Second, Plaintiff hag
submitted records from Foot Locker:s timekesping

gvestem that,

Flaintiff alleges, demonstrate thar mEny putative class members

12



performed thousands of sales transaction while net clocked in
demonstrating of f-the~clock work. Williams Dacl., oxbh. F.

1 oot

py

Thivd, Plaintiff submitted a list of complaints filed withi
Locker's internal system that report forced off-the-clock work
and time shaving by managers to stay within the labor budgert .
Williams Decl ., Bxhs., W-UU. Fourth, Plaintiff has submitted
additional individual time sheets from individual emplovees at
variousg stores that, Plaintiff alleges, show that retatil
employess regularly punched out when the store was closed to
customers, but 2till had to closed oub registers, resulting in
abf~the-clock work that was never coempensated. Supp. Bvid. In
Further Support, Hxhs. A-F. Fifth, Plaintiff has provided a
geposition of the Vice-President of Compensation and Human
kesource Management Systems that discugses how the howurs
allotment was tied to bonuses and retention, ag well as
communications from managers citing the velationship. Williams
Decl., Exh. O, Palardy Dep., 120:13 - 121:9. Finally, Plaintiff
submitted stern letters and other documents from Foot Locker
nanagement to store managers who had gone over the hours budget .
Williams Decl., Exhe. O-T. The letters, depositions as to hours
requirements, internal complaints and hours budgets from stores
nationwide support Plaintiff’g allegation of a single poligy.

The declarations, time shoets, a Foot Locker manual, individual

time sheets, internal complaints and communication betwesn Foot

ek



Locker emplovees, provide modest evidence that the alleged
PGy o 1
unwritten policy resulted in unpaid overtime for retail enployvees

el

actross the country. Thus, we hold that the Plaintiff has

provided sufficient evidence for conditional collective
certification.

. Defendant Foot Locker s Arguments in Opposition

Refendant contends thar Fereira and the putative class are

not. similarly situated in cheir positions and that Plaintifs as
not made the requisite faotual showing, but has instead, relied
Cimere speculation.  First, Defendant argues that the putative
class members have a variaety of different Job deseoriptions and
work in wvarious capacities, under different managers at locations
all over the counitry.  Thus, Foob Locker argues, the putative
class members have had a varlety of experiences thatr may
contradiot Plaintiffrg allegations and, as such, Plaintiff 18 not
gimilarly situated. To illustrate this, Defendant has provided
affidavits from putative class members thar directly refute
Plaintiff'g allegations and detail the individual ized
circumgtances of each person as to their experience with
hanagers.  "While this evidence may be significant afrer
discovery and during step two of the process, at this stage, it
does not compel us to deny preliminary certification,© Bogleyv,

2005 .8, Disc. LEXIS 10974, at *lE2-13, See alago Felixw Do

Aggencic, 130 . Supp. 2d at 663 (finding that detailed



declarations and obhsr information provided by Defendant was more
sultably reviewsd in step two of the certification). The
putative class consistrs of non-exempt Fool Locker enplovees,
excluding sssistant Hanagers, who allegedly bear the same Litles
and duties throughout all Foot Locker stores.  William Decl .
Exh, K, Palardy Dep. at 38-15 . 4008, 67:18% - 7p.0n While the
hours budget for sach store is different depending on itge

location and sales volume, the time keeping syetem is uni form

throughout the stores, corporats headgquarters sets the hour L

budget for esach stors and headguarters monitors any overages and

communicates with managers in this regard. See Lockhart v,

Westinghouse Credit CRIP., 879 F. 2d 43 (19 #9) {(holding that

class members in various locations d4id not invalidate a
celiective action). Based on these components, Plaintiff has
alleged a general policy rhat would have affected all non-exemnpt
employees, regardless of t heir location or exact title. Thus, we
will reevaluate any dissimilarities in work description in the
second stage of class certification, when the impact or grape of

the alleged policy is more complete.  RKuznversov v, West Penn

Allegheny Healrh Svatem, No. 45-0379, 2009 7.4, Dist. LEXTG

47163, at FLE-LT, 2009 Wi 1515175 (W.D. pa. June 1, 2009) E{:‘.:%._'[:;i.:.’.’:;g
sperling; 826 F. 24 at 444; Bishop, 256 P.R.ND. at 506, Pontiug

Delta Financial Corparation, No. 041737, 2005 Wi 6103189, at =2

WD Pa. June 24, 20051y,

s



wiant then srgues thabt the inguiry into off-the-clock
and overtime payments would be too individualized for class

treatment angd that Plainbpiff

andard for collective

Specifically, Defendant oov that each
I £

assesament of off-

lock work or unpaild overtime woul

dependant on him or hersell, ag well as the

individual meanager, and not reflective of any overall polioy.

to Riaz v. Blecbronics RBoubigue of America, No.

Ud-840, 2000 U 5. Dist. LEXIS 30382, av L, Z00% WL 268%4270
wW.DL NLYL Oot. 17, 2005}, in support of this contention.
However, in Riagz, the plaintiffs had allegedly only that
tovertime work must be approved and, thus, [Defendant] had a

b 3

policy ¢

i

I not paying for overtive work.” Id. Az noted Irv £hat
Court, absent was any conorete assertion or detail of a uniform

plan or scheme that deprived emplovees of overtime. Id. While

Defendant in the instant case likens Plaintifre

b}

allegations to

we cannot find the two comparable. Plaintiff in

the instant case has specifically alleged thab Poot Leocker had a

poiicy of scheduling an hours budget for each store that was

L.

Eo

inadegquate for the store’'s work to he perlformed, that ewnployees

were nob allowed to sign in outside store hours and that

manager’s pay, and potentially their jobs, were dependant upon

.

aying within the insufficient hours bhudget.



Defendant also heavily relies on Baso

[ Wal-Mart Stores
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2004

s

ancthaer outside ol OiTeult

e Ee

2004, T

-

1z

2441 (B.D. La. July Z,

involving simitar

allegations to where certification was denied.
Troshould first overall, the Court in Basco was
performing a first and sscond atep review of conditional

certification due to completed discovery. Td, at 14 Howaver,

asing the [irst step of

glngularly asse

certification inguiry, the Court did find

suppliad did not support the existence of

.
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hecaugse it wasg too individualize Howave

Mot don, in Bageo had offerved, i

Servics affidavits
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off-the-clock work from acrosgss the
correspondencs o managers aboul going ove

heurs budg
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Thus, while recognizing that individual oo

point be effectively raised, we find vhag

and supported a cohesive policy or plan an

from
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e
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alleged consegquences nationwide., Defendant’'s colaim or delense

that Plainti aims arve too individualized to be litigated

collectively are “relevant to determination of a stage two

A
[
e
i
T
&
et
~
.

decertifioation

,N,
]
e

discovery has closed.” BRI

f,
el
I
a1l
o
I
Lol

228 m. . Bee also Gallaoher v Taskawana Oountyv, No.,

-
-
O
e
[
[
[
r

i

V.8, Dist, LEXIE 43722, at *28 (M., Pa. May 30,

o008y (v ., IElvidence of «0 by defendant purporiting to show

plainviffs are not zimilarly situated to absent class wmembers,

while significant after discovery during the step-two analveis,
< ¥ < . :

does not compsl denial of

L

condltional gertification.”

L.

Defendant also points mightily to its policies and

procedures in place againgt off-the-clock worlk and time shaving
Lo relfute FPlaintiff s allegations. However, in this initisl
stage, such pelicies are not dispositive of collective
certiflcation and this Court will neot deny certification basgsed on

evidence of Defendant’'s official policy against such work.

Ghabrier v, Wilmingron Finance, Inc., No. 06-4176, 20068 U.5.

Disw. LEXIS 90756, at %%, 2006 WL 3742774 (E.D. Pa. Dec. 13,

Finally, ¥Foobt Locker argues that the time sheets, punch data

and sales time analysis proffered by Plaintiff are misleading and
that Plaintaiff hasg ignored “earnings data” that would refute

Plaintiff’'s theory that sales were wade after emplovees had

punched out of the system. Defendant also offers several



explanations for the gales being clocked after an emploves had

o = 4
£,

punched out.’ While thease defenses and explanations may, in

fach, prove valid, we cannot find, at this stage in these

proceedings, that sxplanations disclalim Plaintiff s

avidence of off-the-clook

We decline o weiagh

of the parties’ competing thecoriss involving off-the-clook

and cash oubs ab this ime. 2008 .3,

I8 74856,

att *5.  Similarly, Defendant argues that the internal complaints

of off-the-clock work or time shaving from enplovees throuchout
the county were mischaracterized by Plaintiff and do not support
collective cervification. In doing so, Defendant calculates the
percentage of emplovees complaining of these issues to be a
minuscule, one in 400, and next provides explanations for thres
of the complaints. See Sinatra Dec., Exhe. 8, T and ¢. We agres

Py 3

that the number of examples cited by Plaintiff ig small in

proportion te rhe number of Foot Locker emplovess; however, at
thig stage, twenty four complaints from around the country of the
exact behaviors that Plaintiff is alleging does, in conjuncture
with Plainbtilffs ovher evidence, provide further “modest”
evidence of Plaintilf being similarly situated to other putative

clage members.? We cannot discount Plaintiff’s evidence of auch

ansactions
noi present at the Lime of the transacticon, non-

k3 . . e L
Gefendant olaims rhat Plaintiff has not accounted for: i
Pinked to emplovess

commissioned assc res crediting thelr sales to obher associatss and the
payrall recong on period

Gt c e . G : - _ ca
Plaintiff olaiws an additional three (3] complaints were filed betwsen
the original filing and the filing of the Reply Brief on March 3, 2007,

14



complaints by welghing them substantively with Defendant’s
explanations and exploring the merits of the claim.

Overall, Defendant has provided wvolumes of evidence to rebut

g claims and dooumentatlon which may prove thag
T AT e o E e e g b vy ] B en et v m e B les reem T evwr bt TEE omod g B b s on
Derendant sim DA does not have ©he PO Oy o nat FPlaintiii aliie LIEnEs .

5.

much evidence isg reviewed in asgsessing Plainniff’s

i

Howewer, wWhi
hurden to establish that he ils similarly situated, such evidence
ie more appropriately substantively weighed “pursuant to a
decertification motion oxr a motion for summary Judgment . ”

Harrig, 2007 U, 5. Dist. LEXTS 55221, at *12 {citing Bosley 2008

o
o

Dist. LEBXIS 10874, at *12). Many of Defendant’s arguments

and the evid iz Court to wads into

T

rice it has supplied invite

g

credibhility and mexyit determinations of Plaintiff’ s claims,
analyvses improper for this stage in the proceedings.  “Plaintiffs
need only provide some ‘modest’ evidence bevond pure spasoulation
that Defendant’'= alleged policy affecred other employees.”  I¢

coom

vquoting Sedith v, Soversign, No. 03-2420, 2003 U,

210310, at *L0, 2003 WL 2270173 (B.D. Pa Nov. 13, 2003)). As
such, we grant conditional certificavion and will revisit this
certification at the second stage of the inguiry at tha close of

digcovery.

II. Corteg Plaintiffs’ Intervention in Plaintiff’'s Motion for
Conditional Certification

O April 30, 2009, upon motion, this Court allowed

20



it

ention in the instant action by Plaintiffs of an action

Filad in the Southern Discrict of New York, Cgries v, Foob

pogkey, No. (06-cv-1046, due to the potential intervest that Cor

plaintiffs may have in the instant case as putatlve class

members.  Cortes Plaintiffs wishad to intervene in order Lo

cbiect to their inciusion in the putative class.

Having allowed
intervention based on their perspective interest, this Court now

Fay

reguest in light of the

o !

apmesses bthe Corteg PL

conditional certification of the FLSA claim.
We find that, apon conditionally certifying the putative
clags, it would be inappropriate for this Court to exciude the

New York Plaintiffs from the now conditionally certifisd FLSA

action.

plaintiffe’ Certvification Motion is now pending

before the Southern District of New York and we decline to

ctempt bo anticipate that Courts decision or concelvably leave
New York Plaintiffe excluded from a nationwide class actbion as
whole .~ Despite the Cortes Plaintiffs’ concern that their opt-
in plaintiffs could uwltimately be litvigating their FLSA and atate
law clasms in two fora, we cannot whole-cloth exclude all New
Vork Plaintiffe from notice in the instant action based on
possible future certification of both federal and state classes

in Mew York. Addiznion

as FLSA actlionz are oph-in, nolb opi-

5 , .
One of many pos;lble BUSRAYIOE

certificavion of the O s olasa by
plaingi exciuded from the present
other actilon.

1d dnciude a denilal of conditional
Hew York court, leaving New York
Lon and, conceivably, a party to o

k




g

out, actions, 10 would be further attenuated to exciade them from
nationwide notice bhased on a potentisl interest ov harm that may
come 1f they affimmatively choose to opt-in to the present
action. Finally, this Court can find no precedent for such an
action in conditional

rertifications., While the Cortes aotion

oy

was Diled prior oo the instant case, the first-to-file dootrine

advancaed by Corte 1 Efs spplies in motions to diswiss, stay

or transter and doss net apply heve to simply exclude certain

plaintiffs from a clags. Allienz Life Tns, Co, of N. Am. v,

Bsbate of Bleich, No. 08-668, 2008 U.S. Dist. LEXIS 30720, at *7,

2008 WL 4852683 (D.N.J. Nov. &, 2008} {(citing Keabing Fibre

intexn,, Inc., v, Weyverhaeuser {o., 416 F. Supp. 24 1048,

1052-2053 {(E.D. Pa. 2006 (“Congistent with these principles, the
fivat-to-file yule gives courts the power to stay, enjoin, oy
transfer & later-filed cage.”)) . Thus, we decline to exaclude

Cortes Plaintiffs from receiving notice in this conditionally

certifisd collective acilion.

IIY. Form of the NHotice

Plaintiff has propoged a Notice and Congent to Sue Form in
ite Motion for Conditional Collective Cervification and has

reguestad that this Notice be mailed to all putative plaintiffs
and be posted at the Defendant’s store locations. Plaintiff has

proposed 120 days for putative clags members to onb-in to the



action. Defendant objects to the posting of the Notlce in work
locations, the wording in the proposed Notice, and the perioed of

rime proposed by Plaint

Purevant o the districh court’'s

digcrerion to facilitabe notice, we overses the Notice and

Defendant’ s objectlong in turn.  See Holfman-La

A = iy

Roche, Inoc., 493 T0.8. at 169,

¥

plaintiff has requested that the Notice be posted in work

Tocations to ensurs that Neotice ig effective; while Defendanis

argus that this -e o oan undue interruption in the

workplace and that Plaintiff had supplied little support for this
request . Posting Notice in the workplace of the putative class

memhers &

Ui

rrikes this Court as an effective and efficient way Lo
gnsure that potential class members are aware of the litigalion.
Defendant has not detailed how & Notice in an employvee section of
the workplace would be disyuptive to the stall and we do not find
rhat guch a Notice would be unduly disruptive. Further, outside
of mailing Notice directly to the putative class members,
Plaintiff has not suggested any other forms of Notice. Thus, the
mailings and the posting of the Netice in a conspicucus place in
an employes area of Defendant’s store locations provides a
halance of efficient and effective Notice disseminabtion., Jee

Sherrill v, Sutheriand Clobal Sexve., Inc., 487 . Supp. 2d 344,

331 {(W.D.N.Y 2007} {(finding posting and mailings of opt-in

notices and forms to be appropriate] .

23



Addivionally, Plainuiff has reguested a 120-day tLime period

for putative class wmembers Lo opb-in to the pregent , witile

Defendant finds this period unreagonable and suggests a 30 - 40
day period. We find that, in light of the potential size of the

e

putative class and the number of persons to e contacted, a 50-

day period ig reasonable. This time period will allow potential

class mambers to review the Not: and, if they so choose, to
file a Consent To Sus Form and opt-in Lo the action.

Finally, partles make a variety of arguments as Lo the exact
wording that should be used in the Notice lgself. In some
instances, the parties have demonstrated a willingness to amend
the proposed Notice to assuage the opposing parby’ s concerns.
Acoordingly, we direct the parties to meet and confer ag to the

wording and form of the Notice and present a joint, proposed

Notice to this Court within thirty (30} dayvs of entry date of the

I¥. Imnherent Incompatibility: Federal and State Law claims
Plaintiff has simultaneously moved for FLSA collective
action and class action certification pursuant to Fed., R. Civ. P
23, creating a potential conflict and Implicating the guestion of
whether this Court should exercise supplemental Jjurisdiction overxr

the stats law claimg. While neither party has addressed the

potential incompatibility of the these Motions in their



reapective briefs, we {eel compelled vo address it at this
functure . Thus, we address the ilssue sua sponte bhaged on the
jurisdictional ability of the simultanecus “classes® Lo move

adual -

forward together as brought squarely to this Court on the
Motions for certification.

The incompatibilivy of federal and state pavallel class
actions has been raised numercus times by district courts in our
Circuit, but the igsgue, in the instant carnation, has never been

addressed squarely by the Third Circuit. However, bhe Third

cireuit has provided direction in a related case where stabte law

class claims were brought under supplemental jurisdiction. In

ite holding in De Agcencio, an off-the-clock hours case somewhal

factually similar to the present one, the Thivd Circuit held that
due to the complexities of the state law claima under the

Pennsyivania Wage Payment and Collection Act and the largs

]

it
—

ot
[t
i

digparities he number of state plaintiffs toe federal ones,
the state law claims predominated over the federal claims and,

pursuant to Section 1367 {c) {2), dismissed the state law clalms.

N Ascenclo v. Tyvaon Foods, Ino., 342 FU3d 3010 (34 Cirx. 20033 .

While De Amcencio provides direction, it does not address

the guestion now before this Couxt. In the instant case, the
federal and state law claims gresatly overlap and Plaintzilf has

requested certification ¢f both “classes” simultanecusly. Both

the federal and state claims involve the same factual allegations

o]
4



and would appear to necessitate the same discovery, testimony,

witnesaes and similar analysis by the court. See Hickton .

pnrer. Repb-A-Car Co., No. 07-1887, 2008 U.8. Dist. LEXIS 86604,

at. ®#%, 2008 WL 4279818

(WL, Pa. Sept. 12, 2008). Unlike the

claims in De Ascencio, the state law ¢lains here are not, on

rheir face, more overtly complex than the federal ones and, at
this stage, would appear o reguire a gimilar amount of proof and
restimony. Additionally, the putative class proposaed herein is

potentially much larger than the statewide class. Thus, the

predomination concerns identified in De Amcanclg are not, at this

rime, present in the instant case. The procedural posture of the

clatma in De Agscencio was also distinct, in that the Court in De
Ascencio had alyeady granted conditional certification and was

COonoeE

ned that the Plaintiffs were moving for class certification
te use bthe state law class opt-out action as a “second line of
attack” when the federal claims “vielded a smaller than desired
Federal clags.” Id. at 312. Howsever, in the instant case, Uhe
Court is faced with certification of both the federal and state
claims simaltaneously. Hence, though Plaintiff hag pied the
srate law claims pursuant to supplemental durisdiction, this

= :
I

Court aced with an “inrherent incompatibility” lesue as Lo Lhe

il

simultaneous certification motions, as opposed to the distinot

20



Dredominance

Since De

prob

N td el

lem articulated in De Aocencia,®

r~.

leov, district courts in this Cirgulit

.

Oy aRcaer

state olaims do

ld maintain
atate law claims
incompatibility

v, Fodbsw Breionbht

it

et weern

IRy

TTE LT in parallel actions where the

predominatse over the federal ones, the court
Surisdicvion over both olaims or dismiss the

dug to the possibilivty of inherent

opt-in and opt-oub classes.  See Woodward

(M.0r, Pa.

{finding that it

claims due

out. olasses) ;

My

TR, , 250 200870

could not exercise jurisdictlon over federal and

to inherent incompatibility in opf-in and oph-

khart ~Deagl v, ibhifinancial, Inc., No, 07-1747,

2008 U.5. Dist. I

Juna 5, 2008)

oph-in and opt.

wonen & o, hdd

LEXTS 444692,
(agreeing with the Court

-t

-

at *g-10, 2008 WL 2357735 (W.D. Pa.

i BEllig and finding Lhat

acvtlions are incompatible): Ellis v, HBdward

a

FooSupp. 24 439, 448 (W.D. Pa. 20073 {(finding,

in its second case of this kind, that the class procedures setb
out in bthe FL3A were incompabible with the procedures in Fed. R.
Cdv, P, 231 Brothers v, Portadge Mat’]l Rank, No. o6-94, 2007 U.5.

Diat . LEXIS

2w, 2007) (zams) ;

24326,

at *23, 2007 WL 865835, at *7 (W.D. Pa Maxrch

GLtg v, Poeong Health Svstem, 457 F. Supp. 24

?%aintlff as

axlats over the

law claims under
&g the reasons laid

puirsuant to §
Jurisdictional

1387 (o

state
supplemental
out
VY
Enalysis

T ctiom
slates
orly.
crion
additional

averrad in his Complaintg that original
law olaims and has asserved jurisdiction
jurisdiction pursuant to 2B U.S.0. § 13467
Ascencic for denving supplemental jurisdl
not prezent bhers, this Court moved te

Jurisdi
for its

i De n
HIE
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527, 524 n. 1 (M., Pa. 2006) {(holding that overlapping federal

and state claims would defeat Congressional intent):

Hewittr hasesoos., No, O085-267, 2006 U5, Dist, LEXIS L

2006 WL 234787%, at *2 (D N.J. Aug. 11, 2008) (holding thes op

Tt
—
at

c-out notice schemes incompatible); Himmelman v. Cont 'l

s

ne, 06-166, 2006 U3, Dist. LEXIS L6187, at *5, 2006

I S (DN.J. Aug. 11, 2006) (sams); Aguilino v,

Home Bepolb 3 S . 8,, No. 04-4100, 2006 U.5. Dist. LEXIS 48554, at
®*311-12, Z006 Wl 2023539, abt *3-4 (3 N0 Huly 17, 2006) (holding
rhat Congress’s intent in establishing the opt-in scheme for FLSA
cases would be defeatved by allowing the dual-clagses to

procesd) 7, As has been aptly laild out by these courts, the

incompatibility emanates from Congress’s intent for FLEA actions

o regquire plaintilf to opt-in to the collective action, thereby
geaking to “limit private FLSA claims fo those affiilirmatively

assertad by affected emplovees ‘in their own right,’ and to

tiree [l emplovers of the burden of representative actions.

‘But see, Hickton v. Enterprise RBenb-A-Car Qo., No. 07-1687, 2008 U.5.
Dist . LEXIS B&E04, ab *1%-22. 2008 WL 4279818 (W.D. Pa. Sapt. 12, 20408)
{allowing federal and state class claims to move forward despite opt-in/opt-

out compatibility concemrns). It should he noted that while the court in
Hickteon allowed a lawsulii dnvolving federal and state class claims fto proceed,

the stabte olalmg in that matter were alleged to have jurisdiction in federal
court purstant to CAFA and supplemental jurisdiction. That court explicibnly

held that, *[iln the event that it i later determined that the court does not
have original Jjurisdiction under CATA of thle state] olaim, the court would

deciine o exercise supplemental jurisdiction and the claim would be
dismissed, without prajudlos

rhis Court acknpowledges fthat district oourts outside of the Third
Cilpouin do hold, in cervain instances, that the two scheames do nobt conflict
with each other and instead preserve judicial economy. Soe, 5.9, Ansoumans
gl m Omeraring Corp oo 201 FLOR.D. 81 (5. DL.N.Y. Z001%.
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£1llim, 527 F. Supp. 2d at 451 {guoting Hoffman-lLa Roche, 493 U.5.

at. 173y . Allowing a Rule 23 opb-oub action to proceed

simultansously in the same lawsult would allow plaintiifs to

“oircumvent? the reguilremant of the FLEA actlion by bringing

obher, unnamed Plaintiffs into the lawsuit. Bllis, B27 F. Supp.

2 at 451-5%2 {citing Otte. 457 F. Bupp. 2d at 523) (internal

y

guotations omitted) . Thia Court has previously addressed the

13

sue 1n ancther case invelving FLSA claims and Pennsylvania

Clve actiongs are

labor claimg, holding that “FLSA collsec
inherently incompatible with Ruls 23 state-law class actions, and

rhug cannot be brought simaltansously in federal court under one

lawsult . ”  Ramgey v, Ryvan Beck, No. 07-1747, 2007 4.8,

LEXIS 5&129, at %12 (H.DD. Pa. August 2, 20070 (Jovner, J.}.

Whnile the facte and allegations in the pressant cage are disvinet

EFrom those in Remgev, we [ind that the incompatibility betwsen

rhe opt-in and opt-out class Tubrics remaln and that “permitting
a FLEA collective action to be litigated with a Rule 23 state-law
clags action would nullifly Congress s intent in orafting [FLSA]

§216 (b and eviscerate Lhe purpoese of § 216(h) 8 opt-in

regquiremaent ¥ Td,. avt *& {guoting Otto, 457 F.

Supp. 2d at 524
n. 1}. Thug, Plaintiff's state law claims cannot proceed in so
far as they overlap with their FLSA claims.

However, as the parties have nol raised the igsue in thelir

present Mcetiong, 1t 1s uncleay from thae face of the Complaint



whether there are any state claims that ave wholly distinet from

Tederal olaims. If such a olalm sxists, it ocoul

concelvably go forward with the FPLSA collective acti

250 FLR.D. at 18% (“Where the state law claim is brought to

vindicate rights enjoving no similar protection under the FLSA,

is not implicated.”); Brothers, 2007 U.S. Dist. LEYXTS

24326, at *i8-19 (finding that “Rule 23 and § 216{bh) are only
incompatible to the extent that Plaintiff s state-law claims
coincide with the FLSA action” and allowing plaintiff to pursue
an opt-out class for a claim not covered under PLEA as long as

1

aimg did not predominats over the fedeval claima). At

-

such o
this stage in the lawsuit and without briefing from the parties,
1t would be prematbure for the Court ro automatically separate al
the claims in the Complaint and dismiss the state law clalims ae

inherently incompatible because there may he a state law ¢

Ladm
that is disgtinct from the FLSA counterpart.  Thus, this Court
will revisit rhe Pennsylvania claims at the Mobtion to Dismioes
stage in ovder to allow sufficient invest tgation and briefing as

4

to diastinet state claims that oould proceasd.,  However, as the
instant Motion for Class Certification pursuant. to Fed., R. Civ.
F.oo23 peeks to certify the Pemnsvivania clags for state claima
that, at lsast to a certain extent, overlap with the federal FLS
claims, we dismiss the motion without prejudice to Plaintiff’

right to refile once the extent of the incompatibilicy dus to

30

Woodward,

1

A



overlap bacomes clear.

An appropriate Order follows.




