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\ \ " IN THE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF PENNSYLVANIA
GORDON ROY PARKER,
Plaintiff
v, CASE NG (72757

Judge: MAM
Yahoo!, Inc., and Microsoft Corporation,

Diefendants

MOTION TO DMSIMAS
DEFENDANT MICROSOFT'S COUNTERCLAIM

Plaintif in the above-styled action moves this court for disinigsal ¢ Defendant

%}’mm&i s Counterclaims in this action, pursuant to Rule 12{ye. ™
A memorandum in support is attached and incorporated by reference as if fully stated

verbatim herein,
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WHEREFORE, Plaintiff secks disoissal of #l six Q@zazzts—:ra“hxims

This the 30" day of October, 2008,

Gordon Roy Parker

4247 Locust Street, #806
Philadelphia, PA 19104

{215) 764-5487

Hemail: SnodgrassPublish@acl.com
Plaintiff, Pro Re
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

GORDONROY PARKER.
: Plaintff

v, CASE NOo 07-2757

Judge: MAM
Yahoo!, Ine., and Microsoft Corporation,

Defendants

EE 5 A
MEMORANDUM IN SUPPORT OF MOTION TO m&;g_mgﬁ s
DEFENDANT MICROSOFT'S COUNTERCLAIMS \, /

A

Gordon Roy Parker, Plaintiff in the above-styled action, submits this Memorandum in
support of his motion to dismiss all counterclaims in this action brought against himself, by
Defendant Microsoft.

L INTRODUCTION

Defendant Microsoft has added six “counterelaims”™ tor this action, apparent!

v oas a grab
for attorney fees that would become theoreticall ¥ possible under the Copyright Act. As Plaintiff’s
copyrights are the only thing of pecuniary value which he holds in this world, these appear o be

the true target of the counterclaims, all but one of which should be dismissed, as there is no

uiderlying wiable dispute. To the extent there is, this Court should set aside its dismissal of the

- other onginal counts in this action, as Defendant has opted for irtal on these issues. Without such

an order, there is no controversy, n dispute for this Court to resolve.

Vor the first “counterclain,” Defendant is secking a redundancy, specifically, to convert
& H )

a successiul defense of Count I into a prevailing counterclaim, again with Hs eye on a more

favorable chance at an attorney-fee award, which would effectively sapction Plaingiff for nothine

- more than attempting 1o enfarce his copyright in accordance with more than two centuries of

Cropyright law,




Defendant Microsoft’s conduct is akin to that of a politician who runs negative
a‘%.azive.rtising agatnst bis opponent after winning the election, or Jerry Glanville’s decision to have
f’.;i%.S team miake an onsides-kick after a touchdown which put them ahead 45-0. Aside from being
i‘%ﬁi‘.iﬁi‘lt‘im}{, the counterclaims appear downright spiteful, more resembling the conduct of a streat
E:?%mg who has been “dissed” and wants to deter others from dissenting, rather than a valid legal
t:-ﬁaim. To award judgment, or attorney fees, on any of the counterclaims, would have a chilling
ﬁ.fif‘i‘“ect. that would deter others from attempting similar protection of their works.

Even assuming, arguende, that the counterclaims are theoretically valid (such as
{f;;’.z:'}uni'.t‘..z‘cfa.irz}. #1, relating to direct infringement), they were brought after the underlying disputes
i?f{ifxd been resolved, with no controversy at issue that would give this Defendant standing 10 sue
P’i%aim:if‘f'. For this reason, the counterclaims #2-3 should be dismissed. Counterclaim #1 should be
d%éSZI}iSSG(f for redundancy to its Affirmative Defenses set forth in its Answer,

As will also be argued, the grab for atomey-fees is effectively asking this cowt to
s::fmc{i(}i'}. the United States Government, as they are the “deep pockets™ into which Defendants may
: dxp Defendant has no reasonable expectation of any other monetary recovery, as it is well aware
oI Platiff’s financial condition. Plaintiff will also argue that such a “bankruptey sanction™ is
: mfzcm‘zst.iwtionaiiy cruel and unusual punishment for an attemipt to enforce a copyright within
pif%t:‘:ﬁtti;fﬁi‘iﬁ,

Plaintifl"s ability to provide citations is extreme] y limited at this time, due to personal
{:%%.’cums{amas, He asks this court, pursuant 1o his constitutional right for equal access to Justice, to
: ..i%%s‘;‘:raiiy construe this pleading accordingly, so as to provide such equal access, 1o the extent his
: aréu.zmmzs are legally accurate. Many of the key citations already exist in prior pleadings in this

case. Should this be unacceptable, he seeks leave to amend this pleading accordingly.

Google Settles Copyrisht Infringement Suit For $12% Million

il



Hseems this Court’s ruling of September 25, 2008 may have nudged Google into

setthng the infringement claims brought by the Authors’ and Publishers” Guilds, as the facts in

those cases were identical o this one, except that the source material was not originally published
an the internpet. Google’s settlement of this action belies the hardline posttion it took with this
Court that Plaintiff’s action was egregious, and the harsh ruling which followed.

. LEGAL STANDARD

A. Legal Standard For A Motion To Dismiss,

iE : i H M i 3 4 3 . - - - al
A motion to dismiss is generally viewed with disfavor, and should rarely be granted.
For the purposes of the motion, all facts must be viewed it “the tight most favarable to the
. '.".\2
DUNMOVIRG party.

B.  Relevant Copyright Legal Standards.

. Profection O Resistered Warks,

FTUSC $106 reads as follows:

Subject to sections 107 through 122, the owner of copyright under this title has the
¢xclusive righis to do and to authorize any of the following

(1) reproduce the copyrighted work in copies or phonorecords;

(2} 1o prepare derivative works based upon the copyrighted work;

{3} to distribute copies or phonorecords of the copyrighted work to the public by sale or
other transfer of ownership, or by rental, lease, or lending.

2. Digital Millengium Copyright Act (DMOCAY

The DMOA was enacted to protect internet providers rom jnnocent participation in
infringing activity. The relevant text of the statute exists repeatedly in the record and will be referenced as

needed.

. ARGUMENT

' Cation omited.

L




A.  Defendant Microsoft Lack Standing Te Counterclaim, As There Is No Triable
Fssue,

1. Countl: Noninfrinsement

Defendant states, in its counterclaim, that “an actus) coptroversy between
I\%’Eﬂicrmo‘{t and [Plaintiff] exists,” vet does not specify the nature of the CONTOVersy.

Defendant’s Count 1, for noninfringement, is redundant (o its defense o Plamtiff’s
(f.%k)um: bin that it seeks identical relief. Plaintiff has not threatened further legal action, which
n%aa}ces this counterclaim a “hackdoar” altempt at a more favorable grab for attorney fees, as the
e;@%tmméwﬁ oral arguments, and failure to dismiss Count 1 would not support such an awsrd to a
E;iaf"{-:s'z_{iz.mt,

Such a (counterjclaint would be appropriate only if Count | had already been
di%m;isscd, and Plaintiff intuated or threatened further legal action, which he has not. There 1$
- i‘i‘]?&?.‘t’:f@i‘& Ao new or existing contioversy which would give Defendant Microsofl standing to
{:E:éa.%m. Counterclaim | should therefore be dismissed.

2. Count I Invalidity Of Plaintiff’s Convrishis,

Defendant raises, as affirmative defenses, that Plaintffs copyrights for the
registered works in controversy are somebow invalid,

a.  Plaintiffs Works Are Beoistered.

Plainteff bas stated, under oath, that his works are registered, and has alleged

=

i

them in the Complaint. He registered each of his works with the Likwary of Congress prior to

Plaintiff has attached, as Exhibit A, and incorporates by reference thereto, a
printout of the search results for his (nine) registered titles from the Copyright Office, mcluding
both Outfoxing The Foxes and 29 Reasons Not To He A Nice Guy.

b, Hegistration Of Copyrieht Is Irvelevant To The Counterclaim

4



Defendant is counterclaiming, not claiming. This makes registration
w fiesd

completely jrrelevant, as Defendant is seckin g a preemptive order that requires the existence of

;1%1{31‘&3.3*‘ a copyright, which oceurs the moment a work is created, not registered, Therefore, any
(‘.};tﬁhez.‘w.ise valid counterclaim against a registered copyright would he equally valid against an
izéz'zre':.gistezfeci one, assurning, which Plaintiff does not, that an actual controversy existed in the first
pffiracx:‘

¢ Mo Actual Contreversy Kxists,

Defendant has already won what it seeks: the absence of litigation, or threat
thereto, related to Plaintiff's registered works (for the dismissed counts), The undismissed,
remaining count, makes any counterclam based on identical facts redundant. No actual

controversy exists, and Defendant Microsoft therefore lacks standing to counterclaim,

3 Count HU: Unenforceability Of Convrioht Resistrations.

Detendant Microsoft bases this counterclaim on the alleged unenforceability of
Pljzsim;é;iz‘f’s works, yet offers nothing more than conclusory allegations in support. Plaintiff also
:"eé‘;t.atzcs, as f verbatim, the grounds of no controversy, actual registration, and irrelevance of
f.'eégéstratzion, as argued in paragraphs 1-2 above,

4, Connt IV: Fair Use,

Defendant Microsoft claims (paragraph 41) that it “does not profit’” from irg
tjernet cache, yet it sells advertising on its search pages, and it benefits from increased traffic,

~which has been recognized by multiple courts as a pecuniary gain, since internet audicnces carry a

ixed advertising value, gven if a site is not presently profitine tsuch as with Napster),

The best example of internet fair use is the Internet Archi ve, a nonprofit website

which does not allow text searches, vet which will reveal stored copies of mternet sites as they

5




site, and the historical value is clear. By contrast, search engines ave specifically designed o
raximize profits,

. Defendant Microsoft Fails The Fair-Lse Test,

17 USC §107 offers the following guidelines for determining fair use: 1) the

purpose and character of the use, including whether such use is of comuiercial sature:2) the nature of the copyrighted

work: 3) mmount and substamiatity of the portion used in relation to the copyrighted work as 2 whole: and 47 the effect
of the use upon the potential market for or value of the copyrighted work

Drefendants fail all four prongs of this test: 1) the purpose is commercial; 2

the infringed work is merely pilfered, and not used for secondary purposes, such as a photograph

the market is to harm Plaintff"s revenue, by using his own work to sell advertising to Plaintiffs

competitors. This, however, is moot, as Plaingiff will argue below,

b, Mo Actual Controversy Exists.

Defendant Microsoft’s conclusory statements notwithstanding, there is no

actual controversy here that is not atready being litigated. The fair-use affirmative defense to the

one remaining count makes redundant any fair-use counterclaim.

Absent its defense to Count T of the Complaint, no controversy exisis, as

Plaintiff has not threatened o initiated further Htigation. It is therefore an attempt by Defendant

Microsoft o reposition ttself as a prevailing Plaintff rather than Detendant, for the purpose of

secwring an award of attorney fees for which it would otherwise not be entitled. For the dismiissed
counts, ne controversy exisis at all,

5, Count V: Implied Livense.

#.  No Actual Confroversy Exists, Or Is Redundant.

Seurce: Jpiwww copyright gov/ A/ 102 hun!
: 6




This game is over; Defendants have already won. No actupl gontroversy

Count 1, with all other counts having been dismissed. Defendant’s Count 1V 15 therefore
redundant to any actual controversy which may exist, as Plaintiff has not imtiated or threatened

litigation beyond that scope. Indeed, the only remuaining controversy relates (o gg

ation of

implied license, which is already being litigated in Count L

the search engines were so useful, evervone would simply opt-in.

6. Couni VE: BMCA Safe Harbor

3. No actual controversy exists, is redundant, or issue-preciuded.

Plaintif restates his previous arguments that no actual conuoversy exists, o
that to the extent one does exist, it is being litigated in Count I, making this counterclaim
redundant.

b.  Defendant Is Not A Transitery Provider Under The DMCA, And Is
Issue-Precluded.

This court also appears to have rejected Defendant’s DMCA defenses, by

aHowing Count | to survive, which would have been precluded by a finding of DMOCA safe-
: & i &

harbor, The parties have argued extensively on the DMCA, in previous pleadings and in oral

arguments. Plaintiff reiterates his previous arguments that 1) Defendant Microsolt's “cache” 15

Defendant is therefore not a transitory provider under the DMCA, and not

entitled to protection. For this reason, Flaintft”s failure to notify Defendant of an infringement it

swas, or should have been, well aware that it would inevitably commit against spmeone, is

irrelevant, given Plainiiff's stutory exclusive right to distribute, derive, or reproduce his work

under 17 USC §106.



B. The DMCA, And Bolines In This Case, Vielate The WTO Trade Agrecment

There is one precedent relating to internet gaming in which a Defendant was allowed o
m{, America’s participation in the World Trade Organization (WTO) as a defense agamst
aiii.egati(ms of ilegal conduct. As the WTO Agreement is binding not only on our laws, but our
jéﬁz‘{:iicia.i application of those laws, it is relevant to this action.

The guiding principle of the WTO Agresment, of which this nation is part, is fair,

f}é.ondi.sc.;‘i.s}“ainat:z}ry trade. Por an American court o give Al
P{?iicmmi‘ft:, etc.) blanket permission o infringe copyright in a manner routinely rejected by all
1“%_1@:33&5@1‘ countries violates the spirit of the Agreement, as it gives American search engines an
&%xtz‘eme}y unfair advantage over their foreign rivals,

America is the only country which has permitted conduct resembling that alleged i this
a-*%c{.i{m, and has routinely found against search engines who do not seek permission prior to the

reproduction and distribution of protected works, even in search engines, such as with AFP in

E’Eea:f gium, and a recent win in Germany by artists against Google.

The search engines claim that they are improving the mternet by their conduct, yet no
gam asked them to, and they are hardly doing so for charitable purposes. Clear altematives, such
is Wikipedia, perform identical functions in an arguably superior fashion, and which do not run
é}f{mi. of international copyright law or convention.

As much as this Court needed o “lay down the law” regarding search-engines and
é‘.op}fri ehis, it has done so by “legislating from the bench,” in that it bas attempted to directly
é‘i‘}ve{mrn 18 USC §106, and to do so without the benefit of a jury trial, but by inserting 1tself as the

factfinder, and not alfowing any discovery, That this case would be a “slam dunk” in any country

other than the United States should give this court pause; that s existing rulings could open



America to billions of dollars in sanctions from the WTO should give il even more pause.

fronically, such a potential sanction could include permission o violate Microsoft's o

ot
Although this action does not include a defamation claim, Plaintiff could hein g one af

any time, in ary country other than the United States. He would easil ¥ win in England, for what

Wéas cutlined in Parker v. Google, as the same sites are archived by Delfendants, while he would
a.i?ss win in Canada, Australia, or most of the western world, Section 230 mmmunity from
a‘.%e;*.fa.znaﬁ:i_m 15 yel another example of this unfair advantage, and is the sole reason there is not a
{E&E&i’a}‘aati(}n count here. Should this court recognize the WTO arguments as valid, Plaintiff should
bu granted leave to amend to add one.

(. The Reguest For Attornev Fees Is Linconstifutional.

Plaintiff has IFP status in this case, and is indigent.  He is not represenied by an
at'%;ors:w;}g and is therefore not eligible for an attorney-fee award, which leaves no offsettin 2
d:;‘.;{e.rremz to settlement or not bringing a claim; Defendant is taking a “free shot” at Plaintff by
E‘fiﬁ%jit?ﬂ(ié}ﬂfiy counterclaining, causing him to expend time and resources, and to live under the
1‘.}1.%?5:31 of imminent bankruptey should this Court award fess,
Economically, the Court would effectively be fining the Treasury with any

attorney-fee award, as this would force Plaintiff into bankruptey, causing the debt to be

diéchmrged, resulting in phantom inceme for the Defendant, that then becomes rax-deductible as a
"ba?‘% debt, costing the Treasury whatever taxes would have been paid on the amount of the award,
”i{\ the extent Plaintiff might gain means in the future, such a Judgment could be amended or set

Edsééeie‘

CONCEUSION

For the reasons set forth in this Motion and Memearandum, the instant motion should he

‘granted. An appropriate form of order is attached,

9




This the 30" day of October, 2008,

Gordon Roy Parker

4247 Locust Street, #119
Philadelphia, PA 19104

{215) 764-5487

H-matl: SnodgrassPublish@aol.com
Plainift, Pro Se




IN'THE UNITED STATES DISTRICY COURT
EASTERN DISTRICT OF PENNSYLVANIA

SORDON ROY PARKER,
Plamuff
V. CASE NO.: 07-2757

: Judge: MAM
1 Yahoo!, Inc., and Microsoft Corporation,

Brefendonts

ORDER

AND NOW, this th day of December, 2008, in consideration of Plaintiff’s Motion To

Dismiss Defendant Microsoft’s Counterclaims, the motion is granted.

S0 ORDERED.
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INTHE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

[GORDON ROV PARKER.
; Plaintiff

V., CASE NGO (7-2757

Judge: MAM
Yahoo!, Inc., and Microsoft Corporation,

Defendants

CERTIFICATE OF SERVICE

i, Gordon Roy Parker, Plaintiff in the above-styled action, hereby certify that | have
- served a copy of Plaintiff’s Motions To Dismiss Counterclaims {2}, on both defendants in thig

- action via regular mail, as follows:

Corey Field James D, Cashel

Ballard, Spahr, Andrews & Ingersoll, LLP Montgomery, McCracken, Walker & Rhoads
1735 Market Street, 51™ Floor 123 South Broad Street, 28" Fioor
Philadelphia, PA 19103 Philadelphis, PA 19109

Attorney For Yahoo! Attorney For Micresoft

This the 30" day of October, 2008 / % 'H
i8 ¥ er é;;}?% : /é%{/

Gordon Roy Parker

4247 Locust Street, #806
Fhiladelphia, PA 19104

(215 764-5487

H-mail: SnodgrassPublish@uol.com




