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:YAHOO!, INC. et al

INTHE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSVLVANIA

ORHON RGY FARK?{EE& __________________________________________________________________________________________________________________________________________________________________________________________________ _
Flameft
¥, CASE NO.: 072757
Judge: MAM
Yahoo!, Inc, and Microsoft Corporation,
e Dot | j
ORDER

AND NOW, this th day of December, 2008, in consideration of Plaintiff*s Motion To

Bismiss Defendant Yahoo's Counterclaims the motion is sranted.
N 9 m

SO ORDERED.
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&\ﬁ X\ INTHE UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF PENNSYLVANIA

' GORDON ROY FARKER,

Plaintitf

V. CASE NO.: 07-275

Judge: MAM
Yahoo!, Ine., and Microsofs Corporation,

Prefendants < _ j}
MOTION TO DISIMSS S U 5 SRR
DEFENDANT YAHOQO! INC’S COUNTERCEL LAIMS o

Plaintiff in the above- styled action moves this court for dismissal of ;-x?l\wfa Drefondant
\fimm{}it s Counterclaims in this action, pursuant to Rule 12(b}6).
A memorandum in support is attached and incorporated by reference as if § ully stared

yerbatim herein,

RELIEF SOUGHT

WHEREFORE, Plaintiff seeks dismissal of all six counterclams. An appropriate form

of order is attached.

This the 30" day of October, 2005.

Gordon Roy Parker

4247 Locust Street, #806
Philadelphia, PA 19104

(215 764-5487

E-mail: SnoderassPublish@anl COTy
Plamntift, Pro Se




IN'THE UNITED STATES PISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA
e

Plaintif

V. CASE NO. 07-2757 |

Judge: MAM
Yahoo!, Inc., and Microsoft Corporation,

MEMORBANDUM IN SUPPORT OF MOTION TO DISIMSS
DEFENDANT MICROSOFT'S COUNTERCLAIMS

,,,,,,,, rove-styled action, submits this Me

morandum in

support of his motion to dismiss all counterclaims in this action brought against }

Befendant Yahoo!, Inc..

L INFRODUCTION

Befendant Yahoo! has added $iX “counterclaims” ¢

O 1S action, apparént! ¥ 45 a grab for

attorney fees that would become theoretical

“damages” for Plaintiff’s conduct, which amounts to a} registering his work with the Copyright

Office; b) attempling to enforce his copyright in accordance with his exclustve statutory right to

epraduce, distribute, and derive: and

¢} not “opting out” by informin g Defendant Yahoo! that he

1id not wish to have his work infringed. Defendant’s pleading reads like a bad Kafk

4 novel,

Most of the arguments from this motion are identical fo the motion to dismiss

Microsoft's Counterclaim, concurrently filed and incorporated by reference here as if tully stated

‘veibatirn herein. Additional arguments will be added as pecessary. For the same egual access

reasons, Plaingff requests a liberal construction of this pleading with regard to its truneated

. LEGAL STANDARD




Plaintiff outlined the relevant fegal standards in his motion to dismiss Defendant Microsoft's

“counterclaims, and incorporates them by reference here as if ful Iy stated verbatim herein.

EiL. ARGUMENT

Defendant Yahoo!s cou mferclaims are deficient, due o lack of controversy, redundant

Zc(}ni;mvm‘sy already being litigated as part of Count | of the ori ginal Complaint in this action, and,

at times, incredulous.,

A, Count : Misuse Of Copvright.

The heart of Defendant’s first coun terclaim is the followin £ statement:

Plaintiff intentionally made his allege

d copyrighted works available free an his website,
{(Emphasis Added).’

This counterclaim is fatall y deficient on its face. and contradicts this court’s ruling of

September 25, 2008, which allowed Count | of the original complaint to survive, on the grounds of
revocable “tmplied license.” This court’s

finding of implied license also grants less protection to

works published on the internet. than to works which are not, as evidenced by Google’s settlement

with the Authors and Publishers Guilds,

Defendant’s arguments, if upheld by this cours granting the relief it secks, would make

cog . - . . ) . 3 .
fair game” out of any published website that did not have password-protection, iciuding even

sites like the New York fimes, or both defendants themselves. The “affirmative steps” Defendant

: byt e s e . \ . ] . -
alteges that Plaintiff took to ensure his works would be searched and indexed™ were nothing of

the kind. Absent a fawsait, which Plaintiff filed. he was powerless to stop Defendants from

engaging in what Plaintify considered infringing conduct. That he chose to stand his ground was
petfectly reasonable in light of statute and precedent being clearly on his side.

I, paragraph 27,
I paragraph 28,

o




This could should make special note that when its parent struck down the CDA as bei ng
ému restriciiy e, by reg utring adult-site Qperators to sereen for age, rather than POSE A notce (O users
!;i't} self-regulate, that was deemed too burdensome, and costly to the intended audience of usery
%who may not wanl to part with sensitive information {such as e-mail) in order to view the content.

Plamntiff's work is/was not password-protected because he wanted the gasiest possible
_f;viewmg by his audience, since his revenue was derived from advertising, He trusts that search
%ﬁngims will respect his copyright, such as by the ppt-in policy granted by statue 17 USC §106.

| It is one thing for this court to ciarve oud an gxgention for search engines and material
gé)ub%is?ws;‘i ontine rather than offfine (such as with the Google Books lawsuit), but to extend what s
&zi best an affivmative defense to a full-fledged counterciaim is leg gally insufficient. Itis also

- a5 this issue is being litigated in Plaingffs O ount I, and, bevond that SCOpE, no actial
@.onészay exists, as Plaintff has not initiated or threatened further litigation. Given the facts it
diiu*cs Defendant Yahoo! could file suit against any copyright holder who makes their work
Eié\%ﬁﬁé‘iblt‘, “for free on the internet,” even without an eXIstng controversy.

To the extent Defendant is seekin g "damages” related to the filing of this lawsuit by
%i?%a;imii‘ffq that is covered under the Dragonetti Act, and FRCP 11, This suit was not brought in bad
_ ‘E‘ai%tl however, as Plaintiff had svery reasonable expectation of prav vailing, given statute and
p.z‘iéacedazzh

Defendant’s claim that “Plaintifi®s use of this purported intellectual property does not
: mimpmz with the Constitutional purpose of copyright protection” " (Paragraph 303 is baseless,
| Sc;ém(ia.ie;.‘su& would be defamatory H published outside of court proceedings, and should be struck
f{'{fém. the record purseant 1o Rule 1206, It reflects Defendant’s tota] disregard for Plaintifl"s 1 ghes,
;'m ;,,11 disparagement of his work, and imputes upon him nonexistent mtentions.

B, Count I Fair Use.

Lak



Plamtiff restates his fair-use arguments from his motion to dismiss Defendant
Microsoft’s counterclaims, as if fully stated verbatim herein,

The Google Books lawsuit settlement is of particular note, because the only difference
;be%w&m the registered works used in the Google Books project and in this case is that Plaingff
g_g__‘.si,;bfished his works online. Google “folded” in the Books lawsuits, by settin £ even though the
;f'“ai;yuse arguments could Just as easily be applied there.

What this court has done by affirmin g defenses of implied-license or fair-use is tor
\%‘:%'f'“ftz{;‘.ti\:eiy deny exclusive copyright protection to internet publishers which is available 1o non-
{;.111'81‘11&:1‘-{ publishers, creating tremendous barriers to entry in publishing that the internet was
éi.i;)p{.‘rsad to abolish, as equally efficient, and equally cost-efficient, distribution is impossible,

given the global reach of the internet, its instantancous fransmission of information, and ity

1‘i§iﬁgi.§ gible cost. If the purnose of copyright protection is to promote the arts. internet-published

;{m works deserve the hichest, not the lawest, level of protection,

| Prainiiff also restates and incorporates by reference, as if verbatim, his identical no-
c%;}m:z‘i}\fez?sy or redundant-controversy arguments from his motion 1o dismigs Microsoft’s
E;‘-tg’,'mﬁﬁt:'f_‘cf&i.i}'_‘i‘l.‘i,

€. Count 111: Implied Livense,

Plaintiff also restates and incorporates by reference, as if verbatim, his identical no-controvers ¥ or
1"@_%;%s.m.dam‘—cm{:r(we.z‘sy arguments from his motion to dismiss Microsoft’s counterclaims,

B CountIv: Bleclaratory Indement OF Noninfrincement

This is Defendant’s affirmative defense 1o Plaintiff's Count b this “counterclaim™ is
redondant, For all other counts, there is no controversy, as Plaintiff has not initiated or threatened

further infringement actions.




Plaintiff restates, and meorporates by reference, as if tully stated verbatim herein, all
elevant arguments from his motion to disraiss Microsoft's counterciaims.

K. Count V: Invalid Copvrishts,

This count falls flat on its face: Defendant alleges mere lack of proot of copyright
%(inc}_uf;i.ed as Exhibit A to the other motion filed today} as an affirmative defense. In no way has it
gai.iega{i any facts which would invalidate the registered copyrights. To the extent there 1S any
%‘emzzining controversy related to Plaintffs copyrights, they are being litigated in Plaingffs Count

I, thus removing any controversy, or havin g Count L render it redundant.

CONCLUSION

Defendant’s Counterclaims are legally invalid, an cgregious abuse of process, likely in
violation of Rule | L and/or the Dragonetsi Act. Their goal 15 1o change the form of its defenses to

§?1z-z.i.m.if§:"s trtable Count 1, as an atempt to gain attorney fees, and damages, to which it would far
ia*%s likely be entitled as the Defendant it is and should be.
| The invalidation of Plaintiff's copyright would effectivel y render gany material
;}}.ibiishcci freely online, without user restriction, and with respect for user privacy by not
c%%mamiing personal information for its viewing, the property of the public domain, and would
(}_‘é‘}sn up the legitimate holders of registered copyrights to lawsuits and fee awards for any attempt
E{* entorce their own rights.

This Court has given Defendants an “inch” by allowing it to make wholesale capies of
ini{e‘rrnet websites not its own. It is not attermpting (o pick on a “defenseless™ pro-se litigant in
()}T;iﬁi' to secure a rogue ruling from a Court it has been given reason to view as sympathetic (o g

cause.

A



To the extent 17 USC §106 is still vaiid, Defendant Yahoo's courderclaim should be
dismissed for failure to state a claim, pursuant to Federal Rule of Civil Procedure 12(b)(6). An
appropriate form of order is artached.

This the 301 day of October, 2008

Gordon Roy Parker
4247 Locust Street, #3806
Philadelphia, PA 19104

(215) 7645487

{:3;111 ail: SnoderassPublish@aol Com

&




IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

SORDON ROY PARKER, ]

Plamnff

V. CASE NO.: 07-2757

L Judge: MAM
- Vahoo! Ine., and Microsoft Cor oration,

I, Gordon Roy Parker, Plaintiff in the above-styled action, h@mby\b@,_-gf -_g';f_‘y .

served a copy of Plaintif’s Motions To Dismiss Counterclaims (2}, on both defendants in this
: Py

dction via regular mail, 15 follows:

Corey Field James D, Cashel

Ballard, Spalir, Andrews & fngersoll, LLP Montgomery, MeCracken, Walker & Rhoads
1735 Market Street, 51% Floor 23 South Broad Street, 28" Floor
Philadelphia, PA 19103 Philadelphia, PA 19109

Attorney For Yahoo! Attorney For Microsoft

This the 30" day of October, 2008

Gordon Roy Parker

4247 Locust Street, #8306

Philadelphia, PA 19104

(215} 764-53487

%};m ail: SnoderassPublish@ao). COm
i)




