PARKER v. YAHOO!, INC. et al

INTHE UNITED STATES DISTRICT CourT
EASTERN DISTRICT OF PENNSYLVANIA

k£t et s o+ e e e e

Plainaet |

V. CASE NO: 07-27s7

Judpe: MAM
Yahoo!, Ine., and Micraseft Corparation,

PLAINTIFE'S ANSWER TO
DEFENDANT YAHOO!, 1N S COUNTERCLAIMS

Plaintiff i the above-sivied wetion submin this dvwer 1o the counterclaims browght by
Defendant Yahoo!, tne. in this auction,
Lo Defondunt Knows i COrpOrate status better than Plaing FE, bur, based U
Plameds informarion and beh el this is admitted.
o Admitted.
3o Thisivg conclusory legal argument o which B response s required. To the
extent one s reguired, it id demded.

o Admitted. (That this coust hay personal jurisdiction over Plaingiff),

A Thisisa conclusory legal drpursent to which a response is not regiired,
O Admitted.
Benied. n his motions 1o disimiss both counterclaims, Plaingff provided u
printout fran the Library of Congross website that listed the Copyrights registered in his nume.

Prefendant is alwo elfectively accusing Plaigtifd of periury in his vertfied com plabit i this action,

5. Desled in part, admitied in part. Phuntift wdmiss that Yahoo! e, CPErEes 4

search-engine. The hormerootn gabhout how nseful the on gine s, 15 denied, Wikipedia, for
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example, has created un even mere useful website that performs the same function. without

violating third-party copyrights in the course of its creation.

¢ Denied in part, admitted in part, Plaingff St that Yahoo!, Ine. bas a

Csprder” software that "orawls” the web, [ fing. without regard 1w copyright protecion, that v

e fods adong the way, Plaintiff deg

s the editarializing reliting o the prmary purpose, whiclihe

cliims iy pol W enrich the user’s intermet experience, Dut tnstead (0 increase revenue, us re L

by our many securities laws destgned 1o protect the fnvestor-¢lass.

10 Brended. Defendant’s copies of the websites it cruwls is nof o “cache” as the terin

s defined by computer professionals, or as defined by the BMUAL i o content tepesitory. Thais
o anadogous 1o the difference between the Keys fooa car's Tenition, and hotwiring equipment,

1. Denied in part, admitted in part. To the exiont Defendant Yahoo!e Ine. iy

attenipiing 1o olaim 10 s an opl-out podicy for 1s conment cepostlory, that is admited. Al othey

isprects of the avermuent, lncluding the claim that it iy properly defmed as w cache, s deniod,

20 Dended in purt, admitted in part. Plaintf! was and i aware of the Top onn”

provision of the voluntary robotx (g protocol, The remainder of the averment s denied, as,

most, Plamill ageepted the existence of the search engine results, to the extent their right 1o exis
£ bl 2ty = i

was supported by the courts, hut does pot 8|

e inclusion. With recard 1o the content FePONOns
fwhat Detendant calls 1ts “cache™ . Plaintiff has never desired. nor consented o, the inclusion ni
ettire copies of bis website within these repositories. To the extent Drefendunt has reason w
Bebieve otherwise, all consent and desire wis revoked whaen this lawsait was fled, PIITS LT £
precedent s s intentions and “desires™ were made abundantiy clear,

Ph Admitted in part, denied i i opart. Tuothe extent Doelendant s clatming that

Flaistd T did no te o DMOA notice with, or otherwise notity Delendam Yahaoo! of the allesed

ivingenient in his lywsui Lo 1o it Pling, that boaudmited, Plaingife posion has been that




Defendant Yohoo! ts not subject to DMUA protection due o profit motive, s primuary

participation iy the infringement, and becatse 1S not a transitory provider. No such notice

cequiredy the consequence of statutory damages for copyright infringement usually deters such

conduct. With regard to fur

consistent with those rulings, with any future controversy so restrictad.

L Dended in part, sdmitted in part. Plainttff admits ondy o net “opting out” of

having his works copied by Delondant’s search engine and content repostiory. He emphatical

denies doing so for (he sole purpose of filing suit. Plaintff is an internet publisher whe sim Pl

goes about his busmess. As part of that business, he writes, publishes, ve;

s those copyripghts, Plaintif€s first copvright (Foxes) wis revistered i 19

wriing, and ¢

sisiers copyrights to Bi

Fle did not do so with any of these Twwsuity in mind, as they resulted from the commercia Hzali

nubhishers are eatiing desls with search engines tsuch as Gooele™s recent settlement). Phainbiif
[ :

merely domg what any publisher with the means to do so would do, and is profecting the vahng

s work. Google™s posiion against Phaintff was similar (o this, ver when the authors’ and
publishers guilds Bled suit they folded. The only attempted “concoction’ here i

the kind that results when o multibillion-dollar corporation altempts (o paper-blitz o Nty

defepseless mdependent rival, Finally if opt-out policy is validated by this court, Plaintilt wil he

overburdened by having 1o nouty

will either have to perpetually police, or remove from free public viewing, against the interests a

¥ websiie on the planet Uu infvinges his works, which B

privacy of the very mternet users Delendant claims to be fooking out for,




50 This is a conclusory legal argaoment (o which no response s reguived, To the

extent ane s roquired. it is

m baver of imphied license as set forth by Defendants, and. pending appeals. intends 1o abide by
the final adjudication of this tssue.

0. Brenied in part, gdoditied in part. By way of further explanation, Plainiif o

FrontPace Expross, o sealed-down version of From P wowhose capabilities resembile that of an
. ! :

HTRME, editor,

[
-

v Plaintift uses) has no |

s (the prog

such features, or i it does, they are well beyvond the intuition of the ypicad user, Plaintfiis a
publisher. not a computer expert, Defendants claim is incredulons in that it presumes both a e
of computer expertise and physical capabilities it either knows. or should know, are boyond %i_ae.-.é
tach of the entire wser hase.

VS, Admitted. Forthe exg

purpose of protecting user privacy and ancnvimity,

Platnnff does not require s readers 1o provide him with wy personal information. Given the |

wish [0 vemain anonyimous. This court’s parent has afveady dealt with i similar issue. when it Held

that requiting aduli-conent providers to block this Lype of aoeess was oo burdensome.

£

HE reven

without iy

g

detendant to publish this claim on its own website, it would be actionable as Hibel Plainuft can

revenue fronm his books by aitaching “affiliate” lnky to them, which lead (o sales commissions oy

.

rehwed. thivd-party produets (other seduction books) when clicked. This is another reason why

Plaintiff eschews wser login reguirerments, as if reduces this revenge, Defendant makes s reve

ai 10 AllFRCling users. as many mighe

wssive marketing, and without any mainstream media distribution or exXposure. We




the same way, through advertisements related 1o the content 1€ displays, with the primary
difference that Plaintiff s exploiting his own content,

26 Phuntift is without sufficient information 10 respond 10 this averment, as s

conclusory amnd vague, To the extent Defendant is clatning that other mdividuals have infringe

s work, or used 10 wity permission, that is admitted. The remainder of the averment s cmcd;

TH Thin i a conclusory legal argument 1o which no vesponse s requnred. To the

ey

This is a conchumory legal argument 10 which no response 15 requuired. To the

By way of further explanation, Defendant Yahoo! profits §

the alle

G infringement, and s not a ransitory provider under the DMOA,

ANSWER TO FIRST COUNTEROT AIM

23, Novesponse s required,

24, No response s required to this rhetorical, conclusory statement. To the exten 3
response 15 required, it is denied as mapphicable o the relevant facts

25 Novresponse is required o this chetorioat, conclusory staterment. To the exlent

response 1y reguired,

26, Admitied.. o the extent that Defendat s claming, and only cladming, that
Plamtd? made his works available for vigwing on ks website.

270 Drended. As Defendant knew, or should have known Plaintd? put a copyright
nottee on his works that stated they could be viewed only via his own website, This s“e:sslz‘ic:%_a;‘.{.f;é
thirdepurty aceess, sueh as by Tframing” PlaintHys website as a link within another site. 10 alsh

preciudes the type of content-reposttory used by Defendant, ot issae i ths fawswie

28, Dended in part, admitted in part. Plantff admits 1o not opting oul but denigs

e existence of o mviiadT of wavs o do so which would not harden hime

ity




290 This s a conclusory legal argument o which a respomse is not required. To the:

30 This s a conclusory legal argument (o which g respense 5 not regquired. To thel

extent one wreduired, 1t 1S de

argument o which a response is not required. To the

exieni one

Ao This s a conchusory legal argument to which a FESDONSE 18 not required. To thed

extent aue by reguired, s ¢

ConstHb

vl nght 1o copy for his works.

ANSWER TO SECOND COUNTERCLAIM

A3 Noresponse doreguired,

Sdo This s a conclusory legal argument to which a response s not required, To the

extont une i reguived, 6w der

A Defendant has not set forth facts which support ARy

controversy mvelving wy specific, registored works of Plaintiffs. To the extent any such
EMAITIg controversy exists (in Hght of the rulings in this case abready made). i s redundant %a
Count Fand should be framed as an aifirmative defense.

A5 This s a conclusory legal urgument o which a response is not required. By wasjé

of further respense, Defendant’s “counterciaim™ is redundant to Count L and should be framed

i

T

an affumative defense. Defendant has cited no works in CONTOVErs Y.

36, Beaied. By way of further explanation. Plaintiff defines Cprofit” as including

displays of Plaintift’s content in 115 search engine were ever clicked,




370 Admitied. By way of fusther response. Defendant is stating the ohvious, as
Plantit’s knowledge of s conduct iy not relevant to his ability to canse it 1o cease under his
estatdished rights

A5 s s g conchusory averment to which a response is sot reguired. To the exierg

one s roguired, i

By way of further response, Wikipedia serves a nearly-identical
purpose to that of the search engines. and does so without the need for infringement,

390 his wa conclusory legal argument 1o which a response is not required. To the:

extent one s reguived, 101

By way of further response, search engines have d

d the

value of the works of independent publishers ke Plaintf!, especially those who refuse to pay

Tstreet tax” 1o the engines, Lo ensure that advertisements For thelr sites appear alongside their oun

conbent

0. Bepded. Plainif! foses revenue every time traffic that would have gone 1o his
webisite, did not, because it found the samie content on Defendant’s website,

10 This by conclusory fegal argument w which a response is not required. To thei

crient one 15 required, it is The

berale i revenie

s of dothars hat search engines g
did not come fromy thin air, but from a highly wrgeted audionce, w© which products rdentieal o
Plataef's are marketed by Defendants,

Al This s conclusory legal argument (o whicloa response s not reguired. To I:%‘.!{;:fé

exierd one isoreguived, 1ty dend By way of further response, this “counterciaim’™ is redundart

to Count band shoudd be framed as an atfirmative defense. as no ather contro VEESY @RS

ANSWER TO THIRD COUNTERCLAIM

A3 No response by reguired.

whargustent o which a response 1s not reguired. To the

4 This s a conclusory

Nocontroversy exists hore, as this court has already found in




favor of implicd license. Assuming that ruling holds npe Phantiff would then be able 1o begin

homting websites such as the fmpfied License Newy, where he can display ull copies of

newspapers like the New Vork Thnes, since they make their articles available without fogin

estrictions, and fmeplivd Picense Theater, where Plaintiff can ewnbed fatl-lenpth movies,

televinion shows, and other entertainment that is feff up on sites Hke YouTube, sinee Plamgiff

would assume that the content was “there for the taking” as this court has ruled regarding his ow

content. Fo the extent imphied-ticense controversies remain regarding revocation of im piied

license, that w redundamt o Count Loand showld be framed as an affirmatve defense. P fintidT ¢

climinaling any controversy conceraing future works,

430 Admitted in part, depfed in part. Plaintiff dentes that Defendant Yahoo!, ?1‘1(:@;

operates 4 Tsystem cache” as defined by the DMOAL or computer experts. He also denies an Y
tntent Lo place his work in the content repository. With regard 1o search, this court has found
10 be legal, and Plaintfl abides by that ruling, pending appeals,

46, Bepted. Plunttt knows of only two ways (o "opt out” of this otherwise

actiemible conduct. That ts hardly “numerons.” By wa v of Further response, these methods ara

averly burdensome, too comphicated, and volumary,
70 Adimitted. By way of further response. nrelevant.
48, Admitted. By way of further response. rrelevant,

v
o

A9 This s a conclusory legal argument W which no response is recuiired. To the

red. By way of further response, Plaintiff notes this court's

previous rudings on inplied leense, and intends, pending the outcome of wprpeals, o abide by suc

rulings. Defendant is merely citing case precedent,




A This s a conclusery fegal argument (0 which no response is required. To the

extent o 18 required, it By way of further response, Defendant cites no specific

registered works for which Plaintiff has intended 1o bring suit in the future, Further, Plaingift iy
not threatened any sueh fawsuit, as he would be reguired o doveven I he were w prevail on bis|

rerining count. Untl such time as be does, o controversy exists, and defendant lacks standing

ter bring suit under this statute.

ANSWER TOFOURTH COU

TEROCLAIM

L1

No response 15 reguived.

SI0 Theeis g conclusory ke

By way of further rexponse, no controversy exists, as

extent one s regred, 1t is de

Defendunt has not cited any speaitic registered works, ather thus those already being Hitigated, |

which are i controversy, To the extent any controversy exists, it should be framed as an

alftrmative defense o Coung |

330 Benied. To the extent Defendant Yahoo!, Inc. is claiming that it removed ix

Ly

copes of Phantfs works from s

avers, by contenst, that Defendant Yahoo! ceased 1ts caching of Plamntiifs registered works only

the Court denied s motion 1o dismiss, due to the court’s allowing chims based on post-fil

mirimgement to survive, Flaiat il also avers that his website containg new works, as they are
created, not alb of which are necessarily registered,
S Plamall s without sufficient mformation o frame a response 1o this averment

way of further rexponse, Plantil removed most of the free content from his website, and any

subseguent removal from Yahoo's website was either the vesult of thiscor occurred recently due

Diefendant deviating Hrom (s corporate policy. By way of fusther respanse, cuched copies of hiy

works have turned up i Yohoo's “ecache”™ post-fiting,

cal argiment (o which a response is nol required. Vo the)

Hairg

¥




This Is a conclusory legal argument o which no response i required. To the

exiert one woreguired, 15 denied.

56, This is g conchusory legat argument 10 which oo response s required, To the

extent one s required. it e den

By way of further response, 1o controversy exists which
would give Defendant standing to seek this relief,

ANSWERTO FIFTH COUNTERCTAIM

57, Noresponse s reguired.
38, This s ¢ conclusory leaa] argument (o which a response is not required, To thed

By way of further response, no controversy exists, as

Defendunt has not cited any specific registered works, other than those already being ltgated, |
which aee iy controversy, To the exient any controversy exists, it should be framed as ap
afftrrmative defense o Count

59 Denied. Plaintff provided o printowt divectly from the Copyright Office’s website

listing his registered works, including those in controversy in Count 1

6. This is a conclusory legal wrgument to which ¢ response is not required. To the

Drefendants averment s tantamount to a tack of diligence
pursumn o Rude T as there would be no possible controversy without Plaintiff™s works being

registered, and this very counterchuim would have been filed in bad faub,

G Thiy s o conclusory legal arsument o which no response is required. To the

d. By way of further response, ne controversy exists which
would mve Defendant standing 10 seek thus relief

PLAINTIFES FIRST AFFIRMATIVE BEFEN
FAILURE TO STATE

i
A CEAIMNO CONTROVERSY

620 Defondant ¥Yahoo has faled 1o stite s clivim for which rehief cuan be granted.




63, As Plastff has sot fled or threatened Bitipation concerning any additional
registered works, no contraversy exists,
i Defendant Yahoo! s currently not engaging in any infringing conduct winch

witdd give rise to this litigation.

65 Defendant Yahoo! has not identified any specific registered waorks of Plaintff s

affirmative defense 1o the exasting Count §in this lnwsuit,

PLAINTIEE™S SECOND AFTIRMATIVE DEFENSE:
NO DMOA SAVE HARBOR

0. Defendant Yahoo is not entitled o DMOA safe-harbor protection because it is i

@ ransitory provider as defined by the DMOA

67 Drefendant Yahoo is not entitfed 1o safe-harbor proection under the DMOA,

becawse i divegtly profits from the alleged infringemoent,

PLAINTIFE S THIRD AFFIRMATIVE DEFENSE:
HSUE PRECLUSION

e

defenses o Count 10 is therefore sssue-preciuded from rudxing them again o subsequent

ligation, as no conpoversy could exist, since Plaintift would be issue-prechuded from attempiiy

o reverse any unfavoreble precedent. while any favorable precedent would tssue-preciude the
counterciaine, As i stands, any defense 1o this clatny would reqeire an attempt by Plantft o

cverturn GF Uis cowt s previous ruling on tmpliad Heense.

PEAINTIFE S POMCRTH AFFIZMATIVE DEFINSE
SO IMIPLAIRD LICENSE

a9 This court las already held that Plani?s Biling of this ewsiet has constituted

Hien

§
3

frevocation of implicd heense, Judicial precedent s on his side, Unless this preceden

Drefendant Yahoo's "counterclaims™ are an attempied reframing of is affirmatiy

ixig
j‘{“-

£

[




reversed, any implied teensg

v s,

0004 finding of implhied heense would have dey

holders, ¥owould torn the g

iternet o guast-public-domain wmtory, which pubhishery

would have w avoid, either by avoiding website publishing, und by requiring shipping sddresses,

o

o e-matl addresses, from theiy audience, who, given the nature of infernel material, prefer o had

their privacy respected. Defendants know this, as they are advertising companies, whnch s why
they themselves require no such barsers (o access their sites, which they themselves fusther are
can be republished on the iemet with the very imphied-license they seek,

71, The full consequences of an implied-Heerse ruling would not be reabizod until
after the fuct, as mdividuals and corporations would then feel empowered to disteibute freely
content on the internet would be reduced to advertising copy. which people do not mind being

Tinfringed.”

PLAINTIFE S FIFTH AFPIRMATIVE DEFENSE:
MO FAIR USE

T Thers s no legal precedent supporting the commercialized use of entire copies «
others” registered works as a fair use,

PLEAINTIFIPS SINTH AFFIRMATIVE DEFENSE:
WTOSUPREMACY BSTOPPEL

130 Detendants counterciaims are preciuded by America’s participation in the Wor
Trade Crganizaton (WTO specifioadly s provisions relating to a level plaving fleld smong itg

meinber nations, Allowing what would be infro

the “home coumtry™ of the searches-engine industry (one with 95+ percent of the market), woub

vielsle the WO igreemenis, by providing an undfaie advaniuge o Amencan searcheengine

"

grted by Plamtft via bix conduct was revoked by the filing of this

SLLiNg CORSeqUenees on copyrights

ement i Y uther member COLRITY 10 ooour i

23

e




companics, who would be free to mfringe foreign content with impunity, with full knowledge th

fack of aidience would make somilar foreign infringement of our content cconomically irrelevany,
f 0ot e,

PLAINTINR S SEVENTH AFFIRMATIVE DEFENSE:
MO DAMAGES

a4 Defendants have not alleged any damages which would give rise 10 any of its
vouBterciams,

PLAINTIVE'S BIGHTH AFFIRMATIVE DEFENSE:
VALID COPYRIGHT, NO MISUSE

s

Platin s copyrights in controversy in this action are valid, reg

ned oasased

PLAINTIFE'S NINTHAFFIRMATIVE DEFENSE; .
ESTOPPEL T e

o0 Detendants” counterclaims are harred by estoppel,

PLAINTIFE'S TENTH AVFIEMATIVE DEFENMST:
FAILURE TOMITIGATE

........

Prefendanis” counterclalims are barred by the doctrine of Faiture (0 mitigate.

PLAINIINE S PEEVENTH AVFIRMATIVE DEFENSE:
ENCONSTITUTIONALLY EXCESSIVE COSTS

SR Diefendants” prayer Lor atterney Fees 18 not proper. given that that conduet for

which it seeks relief does not provide for monetary damages.

ADDHTHONAL DEFENSES

SO0 Defendarts” prayer for attorney fees 18 not proper, viven that that conduct for
whiteh it secks relie! dogs not provide for monetary damuges,
WHEREFORE, Plamntt secks the following relief, in addition w that sought for the

exisling Coun b




Costs, meluding any reasonable attorney fees incurred.
300 Such other ared Purther relief as this court may deem just and proper to make
P! whole,

This the 157 day of Decamber, 2008,

Ciordon Rov Parker

4247 Locust Street, #5806
Phitladelphia, PA 10104
{(215Y 764-53487 :
Eemath SnoderassPublishi@aol com
Plaind?, Pro Se
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Clerk

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

GORDON ROY PARKER

A

Plamnusr

v. CASE NO: 0357 §? 3

A i
w}.:.o-‘l

dudger MAM
Yahoo!, Inc., and Microsoft Corporption,

Defendants

CERTIFICATE OF SERVICE

L Gordon Roy Parker, Plaintiff in the above-si yled action, hereby certify that | _
have served a copy of Plaintififs Answers to Defendants Counterclabms (2), on both

defendants in this action via regular mail, us follows:

Corey Field Jeremy Mishkin

Ballard, Spahr, Andrews & Ingersoll, Montgomery, MoCracken, Walker & :
Hhoads

FT35 Market Street, $1Y Floor 123 South Broad Street, 28" Bloor

Philadelphia, PA 19103 Plaladelphia, PA 10100

FieldO @bhallardspaby com Imishkin@mmr.com

Attorney For Yahoo! Attorney For Microsoft

This the 15 day of Becember, 2008 (f;@m% ﬁ %
Aw“‘f g I |

fa'/x__",l, i i f
bR f ‘gf g

Gordon Roy Parker
1247 Locust Street, #8068
Philadelphia, PA 19104
(2151 764-5487

Lomatl SnoderassPublish@aol com!' |




