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- PARKER v. YAHOO!, INC. et al

INTHE UNITED STATES DISTRICTY COURT
BEASTERN DISTRICT OF PENNSYLVANIA

GORDON ROY PARKER.

Platntft

v, CASE MO 072757

Judge: MAM
Microsoft, Inc., and Microsoft Corporation,

Defendants

PEAINTIFE"S ANSWER TO
DEFENDANT MICROSOFT, INC'S COUNTERCLA

fs)
4

PlainGfl in the above-styled action submits this answer o the courderclaims

st

brought by Defendant Microsoft, Inc. in this action.

Lo Defendant knows its corporate siatus betier than Plainti f. brut, based upon
Plamtifls information and bekef, this is adpiitied.

2. Admitted.

do This s a conclusory legal argument to which no response s requited. To the
extent one is reguired, i id denied.

4o Thisis a conclusory legal argument 1o which no response is required. To the
extent one is regquired, it & dened.

5o Thisis a conclusory legal argumesnt to which a FEspOnse 1§ not regaired,

6. Admitted.

7. This i a conclusory statement, o which a res ponse s not required. To the exieg

8. Prenied in part, admitted v part. The defimiton of “tem porary, aor the

duration of the thne content spends in the repository, has been specified. The averment is
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therefore vague. That content from the internet is placed i the repository in the manner outlised

9. This is a conclusory statement, to which a res porse 18 nat required. To the exipnt

One s reglived. By By way of further response, Defendant’s primary purpose for s

L Admiited.
P Admitted. By way of further answer, this does not address user knawled ge of the

existence of the MSN search engine. for notification.

s that it of these works are currently available E:'ree-i
guly on his site, but they were free at the fime this suit was Bled, Only 28 Reasons is still on ¢ u
stee, in PO form, alomng with other works not Hsted by Defendant.

13 Admitted. By way of fuvther answer, Plaintiff was not required under Botice
pleading w attach proof of registered copyrights. afthough he did attach a printout of his
copyrights from the Library of Congress website to a subsseqguent pleading,

bt Admitted. As this courl’s parent noted when sirikin g down the access-restriction

provisions of the CDAL the bupden of requirin g an mternet audience (o sacrifice its privacy in

order 1o gain access 1o content was ipsufficient to astify shielding adult content from underaoe

5. yet Defendant wants this court 1o find i no burden for a copyright holder, wha has eviry
reason Lo belteve s content (s protected,

P50 Penied in part, admitted in part. Plaintiffs internet pravider s not Santa Cle

e

5,

anc has bandwidth limits that Kick in when too man ¥ousers access the site. To the exient

defendant is cladming that Plaintff does not preemprively restrict muliple access, that is admin

and, by way of further answer, rrelevant,




16, Brenied! Not only could Defendant aot possibly know this, but every ounce of

evidence at ity disposal, including it own profiting from Plaintiff’s worky, wounld indicate tha i

etther knew, or should have known, that Plaintiff has indeed derived not just revenee, but

ostantial revenue, from both the free and for-sale distribution of his works, Defendant's owe

search engines also Contain numerous postin gs from individuals whoe have purchased from

Plamuif,

V7. Admitted in part, denied in part. Plainaff admits o aleging miringemem, i

dentes anything involving a “cache.” as defined by the DMCA, s Defendant Microsoft does riot

Fe Admitted in part, dended in part. Plaint admits to not notifving Defendan

fvingement prior o filing suit, but denies atrything mvolving a “cache.” a3 defendant does nol

operate a system cache as defined by the DMCA, By way of further answer, the averment is
Hrelevant.
FO Admitted. By way of further answer, {rrelevant

200 Admitted in part, denied in part, Plainiff acdimits at he was aware of the

repoesttory, He dentes that the repository is a system cache as defined by the DMOCA, By wayof

further answer, the averment is irrelevant,

il

displaying bis works. does not constitute o “desire”™ 1o have them appear in the results,
o

22, Bended. That Plaintiff accepted his mability (o enjoln the scarch-engines from

displaying his works, does not constitute a “desire” 1o have them appear in the results, Plaintfi

also has attempted @ reveke any bnplied license v fling this suit, as noted by this court

230 Admitted.. By way of further answer, irrelevant,

21 Bended. That Plaintiff accepted his tabitlity to enjoin the search-engines from

Ly
sy




i
Sl
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24, Admitted in part, denied in part, “Stmple” is denied. The remainder admitiec :

and, by way of further answer, irrelevant,

250 Admitted in part, denied in part, “Sim ple’ is denied, as iy any avesnent thay

Flaintiff “chose™ the mdexing, Plamntl “chose” (o publish to his website, Defendant “c‘;%u‘mut“éz.ﬂa
publish a copy on its site, and call it a “cache,™

26, Admitted. By way of further answer, irrelevant,

27, Bemied. To the extent Defendant had ARy reason to believe this to be true pric o
the filing of this lawsuit (which is 5o lon germ controversy), any purparted authorization. exphivit
or otherwise, was revoked. By way of further answer, Plaintiff has never exphicitly consented ';{:k
the use of his work in the rEpOSILONy.

25, Thisis a conchusory legal argument to which no response s required. To the

29, This is o conclusory fegal argument to which no response is required. To the

ANSWER TO FIBRST COUNTERCLAIM

M Noresponse required.

FE This is a conclusory legal argument to which a response is not required. To the.

was ot sek forth Facts which support any

controversy mvolving any specific, registered works of Plaimtift's, Tothe extent any such

remaining controversy exists (in lght of the rudings i this case already made), it is redundant s

should be framed as an affirmative defense 1o Count L

ANSWER TO SECOND COUNTERCLAIM

A3 No response required.




34, This is a conclusory legal argument to which a response s not required. To

atleped “controversy.” Plaintiffs copynghts were properly registered, and are wholly valid.

Indeed, were this not the case, the other counterclamms could not exist, or could stmply be
dismissed, in which case this counterclaim would be colluterally estopped.

35, This is a conclusory legal argument 1o which a response s not required. To
axtent one is requred, 1 s densed

AMSWER TO THIRD COUNTERCLAIM

36, Noresponse required.

370 This is 2 conclusory legal argument to which a response 18 pot required. To th

gy Count | and should be framed as an affirmative defonse, as no othor controversy exisis,

38, This is a conclusory legal argument to which a response s not required. Tot

confroversy invelving any specific, registered works of Plamtift s,
remaining controversy exists {in hght of the rulings i this case already made), it 1s redundan
should be framed as an affinnative defense o Count 1

ANSWER TO FOURTH COUNTERCLAIM

390 Noresponse reguired

A s s g conclusory tegal argument to which a response s not required, To the

extent one is required, itis depicd. By way of further response, this “counterelaim™ s rechind
g Count and should be framed as an affomative defense, as no other controversy exists,

41, Benied. Detendant™s primary intent for creating its entive search engine ts pr

comsistent with it mission as a publichv-traded company 10 maximize value o its sharcholde

and

s$iL,




repository, is further denied.

43 Admitted. By way of further answer, irrelevant. Knowledge of the activity di
not equate to the ability to stop it nsofar as Defendant had refused to respect existing copyrigh

faw ut the time, instead choosing 1o seek an exemption via affirmative defense through these

L=

courts. Plaintift had every reason (o expect that the conduct would not be engaged in, but wo

na sooner not prublish hig site due w this, than he would cave n to any mternet pir

44, Denied. The reposited copies in the search engine divert traffic o Defendanty”

websiies, which otherwise would land at Plaintiff s site, either divecthy, or via alternative, logdl
portal sites which would not be allowed o pitfer his content. Defendants also lose context i

viewing Plaintiff’s work, as the cached content is framed within Delendant’s websne, rather ¢

Plaintift’s, thus making navigation o Pluntdts bome page more ditfficult, i not impossibile,

the reposited copy. By way of further response, trrelevant, as statutory damages are recovera

For regastered works.

45 Bented. See paragraph 44 ahove,

46, This is a conclusory legal argument to which a response s not required. To if

ied. Defendant bas not set forth facts which support any

controversy involving any specitic, registered works of Plaintiff’s. To the extent any such

remaining controversy exists {in lght of the rulings in this case alveady madej. s redundang

shoted be framed as an affrmative defense 1o Count §

ANSWER TO FIFTH COUNTERCLAIM

47, Noresponse required.
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48, This iy a conclusory legal argument 1o which a res ponse is not required, To

further answer, the implied-license issues have

defense to Count L Defendant has cited no works i CORETOVETs Y,

49 Admitted in part, denjed in part. The conduet is admint ed, and frrelevant, B

defendant operates a system cache, as defined by the DMCA is denied,

been

hat

300 Admitted n part, dended in part. The conduct is admitted, and irrelevant, dx

opt-out copyright protection is not a valid fegal concept, That the protocol is Usimple” s cfﬁ-néag{f,

SEo This s aconclusory legal argument (o which a response is not required. To Eh{%ﬁ
exiont one s required, 1S dented. Ay per this court’s previous rulings, Plaintiff’s implicd %i&tcé@.se
was revoked upon the filing of this lawsuit,

520 This s a conclusory legal argument (o which a res sponse 15 not required. To
extent one o regquived, s dended, Plamuff further depies that defendant operates a systom
cache,

530 Thisis a conclusory legal argument o which a response is not required. By way
of further response. Defendant’s “counterclainy™ is redundant to Count 1 and should be framed, :as;
an afhirmative defense. Defendant has cited no works in controver S¥.

ANSWER TO SIXTH COUNTERCLAIM

S Noresponse reguired,

550 This s s conclusory tegal argument 1o which a response onot regquired. To the.

ey

560 Admitted. By way of further answer. obvious.
ST Admitted. By way of further answer, irrelevant




A8, This is g conclusory legal argument to which a response is not regquired. By way
of further response, Defendant’s “counterclaim” s sedundant vy Cownt L and should be framed as

an affirmative defense. Defendant has cited no works i controversy,

PLAINTIE W (GUST AFFIRMATIVE DEFEMSE:
FAIRURE TO STATE A CLAIM/NG CONTROVERSY

S Defendant Microsolt has faled o state a claim for which rehief can be granted

registered works, no controversy existy.
61, Defendant Miorosoft s currenily not engagiog in any infring

wioithd give rise Lo this addittonal Bigation,

62, Defendant Microsoft has not idertifiod any specific reg s

L

witich would give vise to this additional htgaton. s “counterclaim” S?'}{:as}ﬂw&é framed as an |
affirmutive defense fo the existing Uount Lin this lawsuit

PLAINTINES SECOND AFFIBMATIVE DEFENSE:
N DMOA SAFE HARBOR

63, Defendant Microsoft is not entitled to DMOA safe-harbor protection because i 15
ot a transiory provider as defined by the DMUA,

64 Defendant Microsolt s not entitied o safe-harbor protection under the DMC A,

hecause 1 ¢ v profus from the alleged infringement,

PLAINTIFE'S THIRD AFFIRMATIVE DEFENSE:
ISSUE PRECLUSION

63 Defendant MicrosoftUs Ucounterclaims™ are an attempted reframing of s

affremuative defenses (o Count L1 s therefore issue-preciided from raising them again in

subseguent Hidgation, ax no controversy could exist, since Plaintff would be issue-prechuded fron

attermpting to reverse any unfavarable precedent, while any favorabde precedent would issue- o




preclude the counterclaims, As it stands, any defense 1o this claim would reguire an attempt

FlamtHt 1o overtuen of this court’s previous ruling on implied Heense.

PEAINTIFE'S FOURTH AFFIRMATIVE DEFENSE:
NOIMPLIED LICENSE

66 This court has already held that Plaintiff's fling of this nwsnit has constituted an
atfempted revocation of implied heense, Judicial precedent is on his side. Unless this precedant is
reversed, any tmphied license granted by PIaintiff via his conduct was revoked by the filing of E.E'zi.\:e
Fawsuit,

67, A finding of implied lcense would have de

Tl

£ consequences on copyriph
holders. It would turn the public internet into quasi-public-domain territory, which publishers

would have o avoid, either by avoiding website publishing, and by requiring shi pping addressis,

or e-matl addresses, from their audience, whio, given the nalure of internet material, prefer (o Is
therr privacy respected. Defendants know this, as they are advertising companies, which is \-&-’h_;"
they themselves require no such barriers (0 access their sites, which they themselves further arg :_ue:
cant be republished on the internet with the very implied-license they seck.

08, The full consequences of an implied-ficense rulin £ would not be realized untl
after the fact, ax individuals and corporations would then feel empowered to disteibute freel ¥

Hterally anvihing they find online. Internct copyright would be all but invalidated, and free
content on the imternet would be reduced 1o advertising copy, which people do pot mind bein o

“mfringed.”

PLAINTIFE'S FIFTH AFFIRMATIVE DEFENSE:
NO FAIR USE

6% There Is no legal precedent supportin g the commercialized use of entire copies «
others” registered works as a fuiy use.

PLAINTIFITS SINTH AFFIRMATIVE DEFENSE:




WIEO SUPREMACY ESTOPPEL

0 Defendants” counterclaims are precluded by America’s participation in the Wirld

smember nations. Allowing what would be infringement in any other member country o oceus in

the “home country” of the searches-engine ndustry (one with 95+ percent of the market), would
violate the WTO agreements, by providing an unfair ad vaniage o American search-engine
companies, who would be free (o infringe foreign content with im punity, with full knowledge that

tack of audience wouht make similar foreign wiringement of our content cconomicall v irrelevint,

i a0l mute.

]

Refendants have not alleged any damages which would grve rise 1o any of ity
counterclaims,

PEAINTIFE'S ERGHTH AFFIRMATIVE DEFENSE:
YALID COPYRIGHT, NO MISUSE

72 Phnntiffs copyrights in controversy in this action are valid, registered, and wer
not isused.

PLAINEIFE'S NINTH AFFIRMATIVE DEFENSE:
ESTOPPEL

730 Defendants’ counterclaims are barred by estoppel.

PLAINTIFF'S TENTH AFFIRMATIVE DEFENSE;
FAILURE TO MITIGATE

fdo Defendants” counterclaims are harred by the doctrine of failure to miti gate,

PLAINTIFE'S EEEVENTH AFFIRMATIVE DEFENSE:
UNCONSTITUTIONALLY EXCESSIVE COSTS

75,0 Defendants” prayer for artormey fees is not proper, given that that conduct for

wlieh 1t soeks relief does not provide for manetary damages,




ADDITIONAL DEFENSES

6. Defendants” prayer for attorney fees is not proper, given that that conduct for

which i seeks relief does not provide for monetary damages.

WHEREVORE, Plaintff secks the following relief, in addition to that sought for

the existing Count &
Lo Dismissal of all six counterclaims, with prejudice.
2. Costs, including any reasonable attorney fees incurred.
3 Such other and fucther relief as this court may deent just and proper to make

Plamaft whole. s

Fhis the 15" da v of December, 2008, (AT P

Cordon Roy Parker
4247 Locust Street, #806
Fhiladelphia, PA 19104
{213 764-5487

F-mall: SnodgrassPublish@aol com

Phamnaft, Fra Se
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INTHE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

GORDONROY PARKER
Plamaff

¥, CASE NO. 0

Judger MAM

Yahoo!, Ine., and Microsoft Corporation,

Defendanis

e
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CERTIFICATE OF sERVICE Q j

o

i, Gordon Koy Parker, Plaintiff 1 the above-styled action, hereby certify that
have served a copy of Plaintil’s Answers to Defendants Counterelaims (21, on both

defendants in this action via regolar mail, as follows

Corey Field Jererny Mishkin ;

Ballard, Spahr, Andrews & Ingersoll, Momtgomery, McCracken, Walker & -
Rhoads '

£735 Market Streer, ST Floor 123 South Broud Sweet, 28" Floor

Phifadelphia, PA 19103 Philadelphia, PA 18109

FietdC@hallardspabhr.com dmishkin@mmr.com

Attorney For Yahoo! Attorney For Microsoft

This the 15" day of December, 2008

Gardon Roy Parker

4247 Locust Street, #806
Philadelphia, PA 19104

(2151 76453487 g
F-nil SnodgrassPublish@aol.com




