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Plaintiff, Denise Szustowicz, has m oved to vacate the referral of this m atter to
Magistrate J udge Lloret. Doc. No. 130 (“referral order”); Doc. No. 168 (plaintiff’s
“Notice” of her intention to revoke consent); see 28 U.S.C. § 636(c)(4). For the reasons
outlined below, I will deny the m otion.
This case has a long history, beginning in 20 0 8 with the filing of a com plaint by
Philadelphia Detectives Miguel Alers and Denise Szustowicz. Eventually the district
court granted defendant’s m otion for sum m ary judgm ent as to all but the second count
of the am ended com plaint, leaving that count for trial. Doc. No. 76. The parties
consented to referral of the case to a Magistrate J udge, and the case was assigned to
Magistrate J udge Sitarski. Doc. No. 8 9; 121. The consent form provided as follows:
In accordance with the provisions of 28 U.S.C. 636(c) and Fed.R.Civ.P.73, the
parties in this case consent to have a United States m agistrate judge conduct any
and all proceedings in the case, including the trial, order the entry of a final
judgm ent, and conduct all post-judgm ent proceedings.
Doc. No. 121.
At the outset of Magistrate J udge Sitarski’s tenure on the case, she disclosed her
previous em ploym ent at the City of Philadelphia Solicitor’s office, and the fact that she
had hired Nicole Morris, counsel in this case for the City of Philadelphia. See Doc. No.
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134, at, 3. At a pre-trial conference shortly before trial, Plaintiff’s counsel advised that
his client was concerned about Magistrate J udge Sitarski’s previous em ploym ent for the
City of Philadelphia. Id. J udge Sitarski then recused herself from the case, and the case
was assigned to m e by the Clerk’s random assignm ent process. Doc. Nos. 128 (recusal)
130 (reassignm ent).
I then held various pre-trial hearings and ultim ately presided over the trial of the
case, at which a jury awarded the plaintiff $ 265,0 0 0 in com pensatory dam ages. Doc.
No. 160 (verdict). Im m ediately after the trial, allegations of jury m isconduct arose. Upon
receipt of em ails from counsel, I issued an order the next day, October 16, 20 15,
directing both parties not to com m unicate with, or receive com m unications from , any
jurors. Doc. No. 165. I also scheduled a hearing, the purpose of which was to take up the
issue of potential juror m isconduct during voir dire, and to question the juror if
necessary.
In addition, based upon an inform al request from the Clerk’s office to am end the
caption, sin ce the plain tiff, Miguel Alers, had been dism issed from the case, as well as all
rem aining defen dants save the City of Philadelphia, I entered an order am ending the
case caption to “Denise Szustowicz v. City of Philadelphia.” Doc. No. 166. I also issued
an order directing the parties to address the question whether the verdict should be
reduced to a judgm ent, in light of the fact that the plaintiff’s claim s for back-pay an d
front-pay still rem ained to be adjudicated. Doc. No. 171.
After entry of these orders, the plaintiff filed a “Notice” on October 19, 20 15
containing the following line:
3. Revocation of consent to proceed before a m agistrate judge and request the
case be returned to the district court.
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Doc. No. 168, at 1. Plaintiff did not elaborate any basis for revocation of consent. I will
deem this “notice” a m otion to vacate the reference of this m atter, under 28 U.S.C. §
636(c)(4).
I held a telephone conference on October 19, 20 15 and rescheduled the hearing
on the juror m isconduct issue for Novem ber 2, 20 15, with the consent of both parties. I
also entered an order providing for a briefing schedule and directing the parties to
address several outstanding issues before the hearing. Doc. No. 177.
Title 28, United States Code, Section 636(c)(4) provides that “[t]he court m ay, for
good cause shown on its own m otion, or under extraordinary circum stances shown by
any party, vacate a reference of a civil m atter to a m agistrate judge under this
subsection.” The im m ediate question is who should rule on the m otion to vacate
reference. Com pare Sockw ell v. Phelps, 90 6 F.2d 10 96, 10 97 (5th Cir. 1990 ) (“Clearly,
the m agistrate had the jurisdiction and power to perm it the withdrawal of consent as he
did”) w ith W harton-Thom as v. United States, 721 F.2d 922, 927 (3d Cir. 1983) (“Even
consensual reference of a case to a m agistrate m ay be vacated by a district judge, either
sua sponte or in som e circum stances on m otion of the parties. Id. § 636(c)(6).”)
The effect of a consensual referral under 28 U.S.C. § 636(c)(1) is to vest the
Magistrate J udge with authority to “conduct any or all proceedings in a jury or nonjury
civil m atter and order the entry of judgm ent in the case.” Absent the consent of the
parties an d an order of the District J udge, the Magistrate J udge has authority to decide
certain m otions, but has no authority to take certain actions, such as enter sum m ary
judgm ent or judgm ent upon a verdict after trial. See Fed. R. Civ. P. 72(a).
Once a referral on consent has occurred, the Magistrate J udge acts as “the court”
from that point forward. Title 28 U.S.C. § 636(c)(4) says that “the court” m ay vacate a
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reference. The grant of authority by the referral order in this case, and under the statute,
is to conduct “any and all proceedings . . . and order the entry of judgm ent.” Doc. No.
130 (referral order). The m otion to vacate the reference is certainly a “proceeding”
within the am bit of the authority granted by statute, by consent of the parties, and by
the specific order in this case.
Fed. R. Civ. P. 73(b) provides that “[o]n its own for good cause--or when a party
shows extraordinary circum stances--the district judge m ay vacate a referral to a
m agistrate judge under this rule.” Subdivision (a) of the Advisory Com m ittee Notes to
Rule 73 states that the rule
im plem ents the broad authority of the 1979 am endm ents to the Magistrates Act,
28 U.S.C. § 636(c), which perm it a m agistrate to sit in lieu of a district judge and
exercise civil jurisdiction over a case, when the parties consent . . . The only
exception to a m agistrate's exercise of civil jurisdiction, which includes the power
to conduct jury and nonjury trials and decide dispositive m otions, is the
contem pt power.
Subdivision (c) of the Advisory Com m ittee Notes says Rule 73(b) “reiterates the
provision in 28 U.S.C. § 636(c)(6) 1 for vacating a referen ce to the m agistrate.” The
Advisory Com m ittee Notes contradict the idea that the use of the phrase “district judge,”
in Rule 73(b) was m eant to divest the m agistrate judge of the “broad authority” granted
under 28 U.S.C. § 636(c)(1). The Advisory Com m ittee Notes state that Rule 73(b) was
intended to “reiterate[]” the statutory power to vacate reference, not restrict the exercise
of the power to only a “district judge.” Such a restriction would have the awkward effect
of giving a m agistrate the power to den y a m otion to vacate, under the general statutory
grant of authority to conduct “all proceedings,” but not the power to vacate. Nor did
W harton-Thom as decide this issue. There, the Third Circuit noted the power of a
The language perm itting vacation of a reference form erly appeared in section
636(c)(6).
1
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district judge to vacate a referen ce as part of its com parison between a m agistrate’s
connection with the district court and a bankruptcy judge’s. 721 F.2d at 927. The court
did not purport to decide whether a m agistrate judge could rule on a m otion to vacate
reference.
After the m otion to vacate reference was filed, I questioned counsel about who
should decide the m otion, m yself or J udge J ones, who referred the case. At the
Novem ber 2, 20 15 hearing, both counsel indicated that they would leave that decision
up to the court. N.T. 11/ 2/ 20 15, at 53-54.
I find that I have the power to decide this m otion to withdraw, as I have the
power to decide all other m otions in this case, 2 based on the term s of the referral order
and the statute. See Sockw ell v. Phelps, 90 6 F.2d 10 96, 10 97 (5th Cir. 1990 ) (“Clearly,
the m agistrate had the jurisdiction and power to perm it the withdrawal of consent as he
did”); Carter v. Sea Land Services, Inc., 8 16 F.2d 10 18 , 10 19-20 (5th Cir. 198 7)
(m agistrate judge denied a m otion to vacate reference filed the day before trial);
Gilm ore v. Lockard, 20 15 BL 397466, 2 (E.D. Cal. Dec. 3, 20 15) (m agistrate judge
denied a m otion to vacate reference).
“Federal Rule of Civil Procedure 73(b) provides that this Court m ay vacate its
reference to a m agistrate judge on m otion of a party only under ‘extraordinary
circum stances.’” Frank v. County of Hudson, 962 F. Supp. 41, 43-44 (D. N.J . 1997)
(quoting Fed. R. Civ. P. 73(b)); see Lorenz v. Valley Forge Ins. Co., 815 F.2d 10 95, 10 97
(7th Cir. 1987) (an order perm itting plaintiffs to am end the com plaint to increase the
punitive dam ages dem and from $ 150 ,0 0 0 to $ 10 ,0 0 0 ,0 0 0 was not an extraordinary
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Except contem pt proceedings, which are governed by special rules under 28 U.S.C. §
636(e).
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circum stance). A Court on its own m ay vacate a referen ce only for good cause. Fed. R.
Civ. P. 73(b).
Plaintiff has not pointed to any “extraordinary circum stances” that justify
vacating the reference. The brief objections to certain post-trial rulings contained in
plaintiff’s “Notice” do not am ount to “extraordinary circum stances” that would justify
vacating the reference. See Milhous v. Metro. Govt. of N ashville & Davidson County ,
221 F.3d 1335 (6th Cir. 20 0 0 ) (disagreem ent with a ruling is not an extraordin ary
circum stance that would justify vacating a reference.) “Defendant has em barked on a
voyage in a ship com m anded by a captain of its own choosing. The vessel will stay the
course to its port of destination.” Doe v. N atl. Bd. of Med. Exam iners, CIV. A. 99-4532,
20 0 1 WL 10 0 320 6, at *8 (E.D. Pa. Aug. 14, 20 0 1).
Nor is there good cause to vacate the reference on m y own. See Fed. R. Civ. P.
73(b). To the contrary, I find that vacating the reference would cause needless delay. See
Jurado v. Klein Tools, Inc., 755 F. Supp. 368, 371 (D. Kan. 1991). Under the
circum stances of this case, reassignm ent to yet a third judge would be a substantial an d
unjustified burden on the court. I presided over the trial, and any judge to whom this
case would be assigned would have nothing but a cold record from which to decide
pending post-trial issues.
I will enter an order denying the m otion to vacate the reference. Plaintiff’s
recourse is an appeal. See 28 U.S.C. § 636(c)(3).
BY THE COURT:

s/ Richard A. Lloret_ _ _ _ _ _
HON. RICHARD A. LLORET
U.S. Magistrate J udge
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