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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUNLI GHT ELECTRI CAL ) ClVIL ACTI ON
CONTRACTI NG CO., | NC. :

V.
JOHN J. TURCH , JR, et al. : NO. 08-5834

MEMORANDUM
Dal zel I, J. Septenber 13, 2011

Plaintiff Sunlight Electrical Contracting Co., Inc.
(“Sunlight”) sues twelve defendants, including Turchi Properties,
Turchi, Inc., and John J. Turchi, Jr.,! asserting what appear to

be? twenty distinct clains® arising out of work Sunli ght

! The other nine defendants are WAl nut Construction
Corp. (“Wal nut Construction”); Carriage House Condom niuns, L.P.
(“CHC LP"); Carriage House Condom niuns, G P., Inc. (“CHC GP);
23S23 Construction, Inc. (“23S23"); 400 Wl nut Corporation (“400
VWAl nut”); 1700 Associates, LP (“1700 Associates”); 1700
Corporation (“1700 Corp.”); 1930-34 Associates, LP (*1930-34
Associ ates”); and 1930-34 Corporation (“1930-34 Corp.”). On
March 25, 2011, we granted Sunlight’'s notion to dismss a
thirteenth defendant, 400 Wal nut Associ ates, LP (“400 Wal nut
Associ ates”), wi thout prejudice. 400 WAl nut Associates had filed
a Chapter 11 bankruptcy petition on July 23, 2010, and while the
bankruptcy court had denied Sunlight’s notion to nodify the
automatic stay in that court to permt Sunlight to litigate its
claims in this case agai nst 400 Wal nut Associates, it granted a
nmotion to nodify the stay so as to allow Sunlight to nove to
di sm ss 400 Wal nut Associates fromthis case.

2 Sunlight does not trouble to identify what underlies
the causes of action in each count of its conplaint, instead
merely identifying the defendants to which each count is
directed. |Indeed, Sunlight has taken unbrage at defendants’
efforts to clarify for the Court the causes of action which

(continued. . .)
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2 (...continued)

Sunl i ght asserts, suggesting that there is not “any Federal Rule
of Civil Procedure that requires that a conplaint plead or
identify the |l egal theory/theories on which a plaintiff is
proceedi ng, or that counts of the conplaint bear captions

di sclosing the nature of the claim” Pl.’s Br. in Qop’'n to
Defs.” Mot. J. on Pleadings (“Pl.”s Br.”) at 2. In fact, Fed. R
Cv. P. 8(a)(2) provides that “[a] pleading that states a claim
for relief nmust contain . . . a short and plain statenent of the
cl ai m showi ng that the pleader is entitled to relief,” and the
Suprene Court has recently reiterated that the conplaint nust
“‘“give the defendant fair notice of what the . . . claimis and
t he grounds upon which it rests.”” Bell Atlantic Corp. V.
Twonbly, 550 U.S. 544, 555 (2007) (quoting Conley v. G bson, 355
US 41, 47 (1957)) (ellipsis omtted); see also Christopher v.
Har bury, 536 U.S. 403, 418 (2002) (noting that the Court of
Appeal s below “was frustrated by the failure to identify the
predicate clainf). Sunlight’'s churlish failure to identify “what
the claimis” in each of its counts erects a needl ess obstacle
for both the defendants and this Court in parsing the conplaint.

8 Sunlight appears to assert the following clains in
its conplaint: (1) breach of contract or unjust enrichnment
agai nst 23S23, Pl.’s Conpl. 1Y 116-23; (2) breach of contract
agai nst Turchi, Inc. and CHC LP, id. 1Y 124-33; (3) breach of
contract against CHC LP, id. 9 134-39; (4) breach of contract or
unjust enrichment against CHC LP, CHC GP, Turchi, Inc., and
23S23, id. 19 140-48; (5) unjust enrichnent against CHC LP, CHC
GP, Turchi, Inc., and Turchi, i1d. 1 149-57; (6) breach of
contract or unjust enrichnment against CHC LP, CHC GP, and Turchi,
Inc., id. YT 158-65; (7) veil-piercing and fraud agai nst Turchi,
id. 19 166-173; (8) breach of contract or unjust enrichnent
agai nst Wal nut Construction, id. 1Y 174-81; (9) breach of
contract or unjust enrichnment agai nst 400 Wal nut Associates, id.
19 182-86; (10) breach of contract or unjust enrichnment against
Wal nut Construction, 400 Wal nut Associ ates, and 400 Wal nut, id.
19 187-93; (11) breach of contract or unjust enrichnment against
Wal nut Construction, 400 WAl nut Associ ates, 400 Wl nut, and
Turchi, Inc., id. 1Y 194-202; (12) unjust enrichnent agai nst 400
Wal nut Associ ates, 400 WAl nut, and Turchi, id. 9 203-12; (13)
veil -piercing and fraud against Turchi, id. Y 213-17; (14)
breach of contract agai nst Wal nut Construction, 1930-34
(continued. . .)



performed on a nunber of construction projects in Philadel phia
for which it allegedly did not receive full payment. On April 4,
2011, all twelve defendants filed a notion for partial judgnment
on the pl eadings, asserting that we should dism ss the follow ng
clainms as to the foll ow ng defendants based on six grounds: (1)
all clains against Turchi Properties, inasnmuch as Sunlight
actually asserts no clainms against this defendant; (2) all clains
outside the applicable statute of limtations; (3) Counts XV,
XV, XVI, and XVIl wth respect to all defendants, since Sunlight
allegedly disregarded its duty to arbitrate; (4) unjust
enrichnment cl ainms agai nst Turchi and Turchi, Inc., since

def endants all ege that neither of these defendants owned the

properties at issue or contracted for Sunlight’s services; (5)

8 (...continued)

Associ ates, 1930-34 Corp., and Turchi, Inc., id. Y 218-25; (15)
breach of contract or unjust enrichment agai nst Wl nut
Construction, 1930-34 Associates, 1930-34 Corp., and Turchi,
Inc., id. Y1 226-31; (16) unjust enrichnent agai nst 1930- 34
Associ ates, 1930-34 Corp., and Turchi, id. 1 232-40; (17) veil-
pi ercing and fraud agai nst Turchi, id. Y 241-45; (18) breach of
contract or unjust enrichnent agai nst Wal nut Construction, 1700
Associ ates, and 1700 Corp., id. 1Y 246-53; (19) unjust enrichnent
agai nst Wal nut Construction, 1700 Associates, 1700 Corp., and
Turchi, id. 17 254-60; (20) veil-piercing and fraud agai nst
Turchi, id. Y1 261-65; and (21) violation of the Racketeer

I nfl uenced and Corrupt Organi zations Act (“RICO), 18 U.S.C. 8§
1962, against Turchi. 1d. 1 266-304. On March 25, 2011, we
granted Sunlight’s notion to dismss Count |X, and to dism ss
Counts X, XI, and XIl with respect to 400 Wal nut Associ at es.
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all veil-piercing clains against Turchi on the basis that
Sunl i ght has not properly pleaded such clains under Twonbly; and
(6) all “direct” clains against Turchi, Inc., which was all egedly
neither a party to any contracts nor an owner of any property at

i ssue.

Two weeks later, Sunlight filed a response in
opposition to defendant’s notion. W then granted defendants’
nmotion for leave to file a reply to Sunlight’s response. Thus,
defendants’ notion is at last fully briefed.

This is, as noted, a conplicated case -- nade nore so
by Sunlight's preposterous views of federal court pleading --
and our efforts to evaluate Sunlight’'s conpl ai nt have been
hi ndered by certain defects in its presentation which rests on
conclusory allegations, inartful anmbiguity, summarily expressed
argunents and bonbast. Nonethel ess, we have taken plaintiff’s
argunents and allegations in the nost favorable |ight possible.
In the end, we will grant defendants’ notion in part as to the
first, second, fourth, and fifth grounds identified above. W
will also afford Sunlight | eave to explain how Counts IV, VI, and
XV state clains for violations of the Pennsylvania Contractor and
Subcontractor Paynment Act, 73 P.S. § 501, et seq., against

Turchi, Inc.



Fact ual Backqgr ound

“A notion for judgnent on the pleadi ngs based on the
defense that the plaintiff has failed to state a claimis
anal yzed under the sanme standards that apply to a Rule 12(b)(6)

nmotion.” Revell v. Port Auth. of NY. & NJ., 598 F. 3d 128, 134

(3d Cr. 2010). In evaluating a notion to dism ss under Fed. R
Cv. P. 12(b)(6), we “'accept all factual allegations in the
conplaint as true and give the pleader the benefit of al
reasonabl e inferences that can be fairly drawn therefrom'”

Ordonez v. Yost, 289 Fed. Appx. 553, 554 (3d G r. 2008) (quoting

Kost v. Kozakiewicz, 1 F. 3d 176, 183 (3d Cr. 1993)). W may

“consider only the allegations in the conplaint, exhibits
attached to the conplaint, matters of public record, and

docunents that formthe basis of a claim” Brown v. Daniels, 128

Fed. Appx. 910, 913 (3d Cr. 2005) (quoting Lumyv. Bank of

Anerica, 361 F.3d 217, 222 n.3 (3d Gr. 2004)) (internal

quotation marks omtted), where a docunent fornms the basis of a

claimif it is “"integral to or explicitly relied upon in the
conplaint.'” 1d. (quoting In re Burlington Coat Factory Sec.
Litig., 114 F.3d 1410, 1426 (3d Cr. 1997)) (enphasis omtted).

Since Sunlight explicitly refers to contracts and invoices in its
conplaint that the defendants have attached as exhibits to their
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notion,* we will consider these docunents as “'integral to or
explicitly relied upon in the conplaint."” 1d.5

As Sunlight explains inits conplaint, it is a
Pennsyl vani a corporation and defendant Turchi is a Pennsyl vani a
resident, Pl.’s Conpl. 1Y 1-2; the other defendants are Del aware
or Pennsylvania corporations or limted partnerships, all having
their principal places of business at 1700 WAl nut Street in
Phi | adel phia. 1d. 77 3-13. Sunlight alleges that CHC GP, 1930-

34 Corp., 400 Wal nut, and 1700 Corp. are the general partners of

4 While Sunlight’s conplaint references these docunents
as exhibits, no exhibits appear appended to its already-prolix
conpl aint, which the defendants attached to their notice renoving
this action fromthe Phil adel phia County Court of Conmon Pl eas on
Decenber 16, 2008. The exhibits attached to defendants’ notion
appear to track those referenced in plaintiff’s conplaint.

5 Sunlight also attaches to its response to defendants’
notion several filings and decisions froma related case (“the
CGory action”) before the Phil adel phia County Court of Conmon
Pl eas. Sunlight concedes that “adm ssions made by Turchi, or
whi ch he was deened to have made in the Gory action are not
bi nding on Turchi in this action.” Pl.’s Br. at 5. However, it
al so argues that since “Judge Jones, who is now a nenber of this
Court, found the clains stated in the Gory conplaint to be
legally sufficient under Pennsylvania law,” id., and since
Sunlight’s conplaint in this action “contains allegations of fact
that go well beyond what was found to be legally sufficient by
Judge Jones,” id., its clains are sonehow fortified agai nst
dism ssal for failure to state a claim This suggestion is of
course ludicrous. W decline Sunlight’s invitation to ook to a
ruling on a different conplaint in a different action under a
different standard in deciding the instant notion.
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CHC LP, 1930-34 Associ ates, 400 Wal nut Associ ates, and 1700
Associ ates, respectively, id. 7 15, 17, 19, 21, and that CHC LP
1930- 34 Associ ates, 400 Wal nut Associates, and 1700 Associ at es
were each forned to take title to real property |ocated at 23
South 23rd Street, 1930-34 Chestnut Street, 400-414 WAl nut
Street, and 1700 WAl nut Street, with each of these addresses

| ocated in Philadel phia. 1d. 1 16, 18, 20, 22. Sunli ght

all eges that “Turchi, Inc. does business fromtine to tinme as
Turchi Properties, WAl nut Construction, 1930-34 Associates, L.P.
23S23 Construction, Inc., Carriage House Condom niuns, L.P., and
Carri age House Condom niuns, GP.,” id. ¥ 14, and that “John J.
Turchi, Jr. is the principal officer, enployee and owner of each

of the defendant corporations.”® 1d. T 23.

6 Sunlight also alleges that Turchi “dom nates and
controls the business operations and dealings of each and all of
t he other nanmed defendants,” id. T 24; “uses and operates each
and all of the other naned defendants as the alter-ego of
hinmself,” id. § 25; “conducts the business operations and
deal i ngs of each and all of the other naned defendants in
di sregard of their separate legal status,” id. § 26; and
“conducts the business operations and dealings of each and all of
t he other named defendants in such inproper and unl awful manner
as to warrant the setting aside of the protections against

personal liability which normally attend the business operations
and deal i ngs of business corporations and |limted partnerships
organi zed under the | aws of Pennsylvania and Del aware.” 1d. 1
27. As we will discuss further below, “[l]egal concl usions
masquer adi ng as factual conclusions will not suffice to

(continued. . .)



Sunlight’s clains relate to four construction projects
in which it participated: the 23 South 23rd Street project, the
400- 414 WAl nut Street project, the 1930-34 Chestnut Street
project, and the 1700 Wal nut Street project. W will consider

Sunlight’s allegations respecting each of these projects in turn.

A. The 1700 WAl nut Street Project

According to Sunlight, on April 9, 1999 it entered into
a contract as “Contractor” with 1700 Associ at es/ Wl nut
Construction,’” as “Omer,” pursuant to which Sunlight would
performelectrical services and work at 1700 WAl nut Street and
1700 Associ at es/ Wal nut Construction would pay Sunlight $775, 000.
Id. 19 101-02; see also Ex. Oto Defs.’” Mem (“1700 Contract &
Amend.”). On July 1, 1999, 1700 Associ ates/Wal nut Construction

agreed to two Change Orders, Nos. 1 and 2, that increased the

¢ (...continued)

circunvent a notion to dismss,” Bright v. Westnoreland Cty., 380
F.3d 729, 735 (3d Cir. 2004) (internal quotation marks and
citations omtted), so we need not credit such conclusory

all egations in ruling on defendants’ noti on.

" The April 9, 1999 contract actually lists “1700
Locust Associ ates/Wal nut Construction Corp.” as the “Omer.” See
1700 Contract & Amend. at 1. This lends sonme factual support to
Sunlight’s |l egal allegation that “Wal nut Construction did
busi ness as, and was the alter ego of, 1700 Associates, L.P. on
the 1700 WAl nut Street Project.” Pl.’s Conpl. ¥ 105.



anount Sunlight was due under the contract to $791,519.00. Pl.’s
Conmpl . 91 103-04; 1700 Contract & Amend. at 4-6.

Sunlight alleges that it perfornmed all of the services
and work required of it under the 1700 Contract and Amendnent,
and that it also perforned additional work at 1700 Wal nut Street
at the direction of one or nore authorized representatives of
1700 Associ ates and Wal nut Construction. Pl.’s Conpl. 1Y 106-
108. Sunlight clainms that between June of 1999 and February of
2000, it submtted nine invoices to Wal nut Construction, id. 11
109-10, 112; see also Ex. P to Defs.” Mem, and that it submtted
seven invoices to WAl nut Construction between Septenber 1, 1999
and January 13, 2000 for the additional work it conpleted at 1700
Wal nut Street. 1d. T 111; see also Ex. Qto Defs.” Mem Though
Sunl i ght made repeated demands for paynent, WAl nut Construction
and 1700 Associates failed to pay it in full for the work it had
performed at 1700 Wal nut Street. Between February of 2000 and
June 15, 2004, however, Turchi acknow edged the debts owed to
Sunlight for its work on 1700 Wal nut Street, and prom sed t hat

they would be paid in full. Id. §7 114-15.



B. The 400-414 Wal nut Street Project

Sunlight alleges that on July 13, 2001 it submtted a
witten proposal to Wal nut Construction to performelectrical
services and work at a project at 400-414 WAl nut Street
(sonetines referred to as the “Geentree Project,” id. ¥ 64), and
that this proposal included two scopes of additional work
identified as “Alternate No. 1" and “Alternate No. 2" in the
amounts of $10,000 and $6, 000, respectively. I1d. ¥ 65 On
August 8, 2001, Sunlight entered into a witten agreenent as
“Contractor” wth Wal nut Construction as “Oaner” whereby Sunlight
woul d provide the work described in its July 13, 2001 proposal --
but not the work identified in Alternates No. 1 and 2 -- in
exchange for $827,000. 1d. f 66; see also Ex. Gto Defs.” Mem
(“Greentree Contract”).

Bet ween August 8, 2001 and June 24, 2002, Sunli ght
alleges that it fully perfornmed all of the work and services
required of it under the G eentree Contract, and that between My
and Cctober of 2002, at the direction of authorized
representatives of Walnut Construction and 400 Wal nut Associ at es,
it conpleted several itenms of extra work -- including the
addi tional work and services that had been identified in
Alternates No. 1 and 2 of its July 13, 2001 proposal. Pl.’s
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Conpl . 1 67-69. According to Sunlight, between August of 2001
and June of the followi ng year, it submtted el even invoices/
applications for paynent to Wal nut Construction for work it had
performed at 400-414 WAl nut Street, including extra work,
al t hough the additional work Sunlight had perfornmed that had been
described in Alternate No. 2 of its July 13, 2001 proposal was
not included in any of these invoices. I1d. Y 70-72; see al so
Ex. Hto Defs.” Mem.

Sunlight also avers that between April and October of
2002, it perfornmed additional work and services on a “tine and
mat eri al basis” (“T&M work”) at 400-414 Wal nut Street at the
direction of authorized representatives of WAl nut Construction
and 400 Wal nut Associates, and that it submtted nineteen
i nvoices for this work to Wal nut Construction between April 15
and Cctober 18, 2002. |d. Y 75-77, see also Ex. | to Defs.
Mem  Moreover, Sunlight states that it nade inprovenents to the
pent house at 400-414 WAl nut Street at the direction of authorized
representatives of Wal nut Construction, 400 Wal nut Associ at es,
and Turchi, Inc., and that it submtted nine invoices to Wal nut
Construction or Turchi, Inc. for this work between Cctober 18,
2002 and August 11, 2003. PlI.’s Conpl. 11 80-82; see also Ex. J
to Defs.” Mem

11



Sunlight clainms that it nmade “repeated demands for
paynment” for the contractual, additional, and T&M work that it
performed, as well as the inprovenents nmade to the penthouse, but
it did not receive full paynent from 400 WAl nut Associ at es,
Turchi, Inc., Wal nut Construction, or Turchi on the thirty-nine
i nvoi ces submtted for this work, and in fact has received no
paynment for the T&M wor k and pent house i nprovenents. 1d. 1Y 73,
78, 83. However, between October of 2002 and June 15, 2004,
Turchi repeatedly acknow edged the debts due to Sunlight for the
work it had performed at 400-414 Wal nut Street, and prom sed t hat

Sunlight would be paid in full for its work. 1d. Y 74, 79, 84.

C. The 1930-34 Chestnut Street Project

Sunlight alleges that on Septenber 4, 2002, it entered
into another contract as a “Subcontractor” -- this tine with
Wal nut Construction and 1930-34 Associates as “Contractor” -- and
agreed to performelectrical services and work involved in the
conversion of a vacant office building at 1930-34 Chestnut Street
into luxury apartnments and conmerci al space in exchange for
paynment of $1,720,000 . I1d. T 85; see also Ex. Kto Defs.’” Mem
(“1930-34 Contract”). In connection with this project, Sunlight

(as “Subcontractor”), 1930-34 Associates (as “Omer”), and

12



Turchi, Inc. (as “Contractor”) executed a waiver of liens.® I1d.
1 88; see also Ex. L. to Defs.” Mem

Sunlight avers that it perfornmed all the work required
of it under the 1930-34 Contract, that it conpleted several itens
of additional work at the direction of authorized representatives
of Wal nut Construction, Turchi, Inc., or 1930-34 Associates, and
that it conpleted T&M work at the 1930-34 Chestnut Street project
at the direction of authorized representatives of the sanme
entities. 1d. 77 89-91, 96-97. Sunlight submtted fourteen
i nvoi ces to Wl nut Construction between October 23, 2002 and
January 23, 2004 for the contractual and additional work it
conpl eted at 1930-34 Chestnut Street, id. Y 92, and subm tted
five nore invoices to Wal nut Construction between Novenber 28,
2003 and March 9, 2004 for the T&M work it had conpleted. 1d. 1
1 98; see also Ex. Mto Defs.” Mem As m ght be expected,

Sunlight alleges that it nade repeated demands for paynent, but

8 Sunlight also alleges that “[f]romtime to tine,
Turchi, Inc. did business as Wal nut Construction and 1930- 34
Associates, L.P., during and in connection with the 1930- 34
Chestnut Street Project,” Pl.’s Conpl. § 86, though Sunlight
proffers no additional details that m ght explain what it neans
by this. Sunlight also asserts, conclusorily, that “Wal nut
Construction was the alter ego of 1930-34 Associates, L.P. in
connection with the 1930-34 Chestnut Street Project.” 1d. T 87.
W will not credit this allegation. See supra note 6.
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t hat Wal nut Construction, 1930-34 Associates, and Turchi, Inc.
have not paid it the total anmount it is due for the contractua
and additional work it conpleted at the 1930-34 Chestnut Street
project, Pl.’s Conpl. 1 93-94, and have made no paynent on
Sunlight’s five invoices for T&Mwork. 1d. 9 99. As with the
1700 Wal nut and 400-414 \Wal nut Street projects, though, Sunlight
clains that between January of 2004 and June 15, 2004, Turch
acknow edged the debts due to Sunlight for the work it perfornmed
on the 1930-34 Chestnut Street project, and prom sed that

Sunl i ght would receive full paynent for its work. [Id. 77 95-100.

D. The 23 South 23rd Street Project

Finally, Sunlight alleges that on February 2, 2005, it
entered into a contract wth 23S23 to performelectrical services
work in connection with the conversion into condom niuns of the
property located at 23 South 23rd Street. 1d. § 30; see al so Ex.
A to Defs.” Mem (“23S23 Contract”). The contract provided that
t he guaranteed maxi num price of Sunlight’s work woul d be
$1,782,400. Pl.’s Conpl. { 30; 23S23 Contract ¥ 2(d). Sunlight
clains that while it entered into this contract with 23S23, it
provided its original witten proposal concerning the work to

Turchi, Inc. on October 27, 2004, and that Turchi, Inc. accepted
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this proposal on Novenber 5, 2004. Pl.’s Conpl. 1Y 28-29. The
23S23 Contract explains that CHC LP, the “Omer,” had engaged
23S23 to be the “Construction Manager” for the project, 23S23
Contract ¥ 1(a), and Sunlight alleges that 23S23 acted as CHC GP
and CHC LP's agent with respect to the project, Pl.’s Conpl. { 32
-- though beginning in May of 2005, Hunter Roberts Construction
G oup (“HRCG') began providi ng nanagenent services for the
project, id. ¥ 35, and thenceforth acted as CHC LP, CHC GP,
Turchi, Inc., and 23S23's agent. 1d. Y 37.

Sunlight clainms that between Novenber 18, 2004 and
Cctober 2, 2007, it conpleted all of the services and work
required of it under the 23S23 Contract, id. Y 33, and that for
t hese services and work: (1) between Novenber of 2004 and Apri
of 2005 it submitted six invoices/applications for paynent to
Turchi, Inc., id. 1 34; (2) between May 31, 2005 and April 30,
2005 it submtted twel ve invoices/applications for paynent to CHC
LP, id. ¥ 37; and (3) between May 31, 2006 and May 23, 2007 it
subm tted seven invoices/applications for paynent to Turchi
Inc., id. ¥ 38. Sunlight also alleges that between Novenber 18,
2004 and Cctober 2, 2007 it conpleted several itens of extra work
at the 23 South 23rd Street project, all at the direction of
aut hori zed representatives of 23S23, HRCG Turchi, Inc., CHC LP

15



or CHC GP, and that the final invoice submtted to Turchi, Inc.
on May 23, 2007 included these extra and additional itens. |d.
19 39-42. Sunlight further avers that between May of 2004 and
August of 2007, at the direction of authorized representatives of
CHC LP, CHC GP, HRCG or Turchi, Inc., it performed T&M work at
the 23 South 23rd Street project, id. 1Y 44-45, and that it
submtted twenty-seven invoices for this work to 23523 upon
HRCG s instructions. [1d. 91 46-47. Sunlight clains that despite
its “repeated demands for paynent,” 23S23, Turchi, Inc., and CHC
LP have failed to pay the total anpbunt due for the work it
performed at the 23 South 23rd Street project, id. 1 43, 51, and
that in particular it has received no paynent on el even of the
invoices for T&M work, 1d. § 48, though CHC LP nade sonme paynents
on the work. Id. ¥ 49.

In addition to the contractual work, additional work,
and T&M work at the 23 South 23rd Street project that Sunlight
describes, it alleges that it is also due paynent for two
addi tional reasons, delays and condom ni um custom zations. Thus,
Sunlight states that under the 23S23 Contract, it was to finish
its work by Novenber of 2005, but because the 23 South 23rd
Street project was not conpleted by that tine due to reasons
beyond Sunlight’s control and responsibility, CHC LP agreed on

16



Novenber 7, 2005 to increase the anmount Sunlight was due under
the contract by $52,468.65 so as to reflect the additional costs
Sunlight would incur due to the deferral of the project’s
conpl etion date until April of 2006. 1d. 7 52-54. \Wen --
agai n, because of reasons beyond Sunlight’s control and
responsibility -- the project was not conpleted by April, 2006,
Sunlight clainms that it incurred additional |abor costs between
May 1, 2006 and Cctober 2, 2007, and that it submtted an invoice
for these additional costs to Turchi, Inc. on Decenber 13, 2007.
Id. 7 55-57; see also Ex. Dto Defs.” Mem According to
Sunlight, it has received no paynent on this additional invoice
from Turchi, Inc., CHC LP, 23S23, or Turchi. 1d.  58.

Sunlight further clains that Turchi gave purchasers of
i ndi vidual condom niumunits at 23 South 23rd Street the option
of customzing their units, and that Sunlight perforned work to
custom ze two of those units at the direction of authorized
representatives of HRCG Turchi, Inc., Turchi Properties, 23S23,
CHC LP, and CHC GP. 1d. 1Y 59-62. Despite its “repeated demands
for paynent,” Sunlight alleges it has received no paynent for

this custonmization work. Id. T 63.
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1. Analysis

Fed. R Cv. P. 12(c) provides that “[a]fter the
pl eadi ngs are closed -- but early enough not to delay trial -- a
party may nove for judgnment on the pleadings.” As noted, we
anal yze a Rule 12(c) notion under the same standard as a Rule
12(b)(6) notion. Revell, 598 F.3d at 134.

“IOnly a conplaint that states a plausible claimfor
relief survives a notion to dismss,” giving rise to a “context-
specific” inquiry that “requires the reviewing court to draw on

its judicial experience and common sense.” Ashcroft v. Igbal,

129 S. C. 1937, 1950 (2009). “Factual allegations nmust be
enough to raise a right to relief above the specul ative |evel,”
Twonbly, 550 U.S. at 555, although plaintiffs need only *nudge[]
their clains across the line fromconceivable to plausible.” 1d.
at 570. In essence, a plaintiff nust provide “enough facts to
rai se a reasonabl e expectation that discovery will revea

evi dence of the necessary elenent.” Phillips v. County of

Al | egheny, 515 F. 3d 224, 234 (3d Cr. 2008) (quotation marks
omtted). A pleading may not, however, sinply offer “labels and
conclusions,” Twonbly, 550 U S. at 555; “[t]hreadbare recitals of
the el enments of a cause of action, supported by nere conclusory
statenments, do not suffice.” |Igbal, 129 S. C. at 1949.
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A. C ai ns Agai nst Turchi Properties

We begi n by addressing defendants’ request that we
dismss “Turchi Properties, Inc.® which is naned as a def endant
but agai nst which no clains are stated in any of Plaintiff’s
twenty-two (22) [sic] counts.” Defs.” Mt. for J. on Pleadings
(“Defs.” Mot.”) at 1. Sunlight does not contest this point, and
our review of its conplaint denonstrates that none of its counts
is directed against Turchi Properties. W wll accordingly

di smss Turchi Properties as a defendant in this case.

B. Clains Barred by the Statute of Limtations

Def endants explain that under 42 Pa. Cons. Stat. Ann. 8§
5525, “the statute of limtations for all contract clains,
i ncl udi ng quasi -contract and unjust enrichment, is four years,”
and that under 8§ 5524 “the statute of |imtations for all state
tort actions, including those alleging fraud, is two years. That
applies to veil piercing clainms that allege fraud.” Defs.’” Mem
at 7-8. Defendants note that “Sunlight filed its Wit of Summons

on May 30, 2008,” id. at 7, and that according to Sunlight’s

® While the defendants refer to this entity as “Turch
Properties, Inc.,” it is listed in Sunlight’s conplaint and on
t he docket as “Turchi Properties”; we will assune these are the
sanme entity, and adopt Sunlight’s term nology in this opinion.

19



conplaint, the last invoice for (1) the 1700 Wal nut Street
project was submtted on January 13, 2000; (2) the 1930-34
Chestnut Street project was submtted on February 11, 2004; and
(3) the 400-414 WAl nut Street project was submtted on Cctober
18, 2002. I1d. at 8  The defendants thus urge that we grant
judgment in their favor on Counts VIII-XX 1d.

Sunl i ght responds that “a cause of action does not
accrue as of the date an invoice is ‘submtted , it accrues, at
the earliest, fromthe time there is a default in making paynent
on the invoice when paynent is due,” and that “[p]aynent on the
i nvoi ce may not be due, though ‘submtted , until sone stipul ated
date or until certain conditions have been satisfied or have
occurred.” Pl.’s Br. at 9. It consequently suggests that this
Court nust have sone “basis other than the dates on which
Sunlight submtted its last invoice(s)” before we can rule as a
matter of law that the clains based on those invoices are barred
by the expiration of the applicable limtations period. |1d.

Sunl i ght adds, noreover, that the allegations inits
conplaint -- that Turchi nade “repeated representations,
warranties and promses to Sunlight’s officer and owner, M chael
D Sandro, that Sunlight would be paid in full for all work
performed and installed,” id. at 10 -- “state ‘plausible clains
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for relief on the basis of the doctrine of prom ssory estoppel,
and clearly inplicate the ‘discovery rule.”” 1d. at 9. Sunlight
al so asserts that its “clains are saved by operation of the
continuing violations doctrine,” id. at 11, since “the fraudul ent
and ot herw se unl awful conduct of Turchi and the ‘enterprises’ he
dom nates and controls is ‘nore than the occurrence of isolated

or sporadic acts.’” 1d. (quoting Larsen v. State Enpl oyees’

Retirenment Sys., 553 F. Supp. 2d 403, 417 (M D. Pa. 2008)).

1. The Conplaint and the Statute of Limtations

As our Court of Appeals explained in Gshiver v. Levin,

Fi shbein, Sedran & Berman, 38 F.3d 1380, 1384 n.1 (3d Cr. 1994),

Wil e the | anguage of Fed. R Civ. P. 8(c)
indicates that a statute of |limtations

def ense cannot be used in the context of a
Rul e 12(b)(6) notion to dism ss, an exception
is made where the conplaint facially shows
nonconpliance with the limtations period and
the affirmati ve defense clearly appears on
the face of the pleading.

Sunlight’s conplaint, and the exhibits upon which it relies,
makes plain that (1) with respect to the 1700 Wal nut Street
project, Sunlight submtted sixteen invoices to Wl nut
Construction between June of 1999 and January 13, 2000, Pl.’s
Compl . 91 109-112, sone of which stated that “current paynent
shown herein is now due,” see Ex. P to Defs.” Mem, but others of
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whi ch did not specify when paynment was due, see Ex. Qto Defs.
Mem; (2) with respect to the 400-414 WAl nut Street project,
Sunlight submtted thirty-nine invoices to Wal nut Construction or
Turchi, Inc. between August of 2001 and August two years |ater
for the work it had done, Pl.’s Conpl. Y 70-82, with paynent
terms varying from“current paynent shown herein is now due,” Ex.
Hto Defs.” Mem, to “[n]et 30 days,” see Exs. | & J to Defs.’
Mem ; and (3) with respect to the 1930-34 Chestnut Street
project, Sunlight submtted nineteen invoices to Wl nut
Construction between Cctober 23, 2002 and March 9, 2004, Pl.’s
Compl . 91 92, 98, the latter five of which all required paynent
“net 30 days.” See Ex. Mto Defs.” Mem

We thus cannot, based on Sunlight’s conplaint and
exhibits, determne the paynent terns of all of Sunlight’s
i nvoi ces -- but we can conclude that nmany of those invoices cane
due within thirty days of their subm ssion, which would nean that
paynment was due nore than four years before Sunlight filed its
sumons in this case. Mreover, Sunlight’s own conpl aint asserts
that Turchi repeatedly "acknow edged the indebtedness due and
ow ng Sunlight Electrical” (1) beginning in February, 2000,
regarding the 1700 WAl nut Street project, Pl.’ s Conpl. § 114; (2)
begi nning in October of 2002, regarding the 400-414 WAl nut Street
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project, id. Y 74; and (3) beginning in January of 2004 regarding
the 1930-34 Chestnut Street project. 1d. T 95. According to
Sunlight’s own allegations, then, sone of the debts associ ated
with each of these projects had conme due by early 2004, so that
unl ess sone equitable doctrine tolls the four-year statute of
[imtations for contract and unjust enrichnent clains, it is
clear fromthe conplaint that sone of these clains are time-
barr ed.

Sunlight asserts three doctrines that mght permt it
to bring those clains: prom ssory estoppel, the discovery rule,
and the continuing violations doctrine. An additional theory,

t he acknow edgnent doctrine, m ght rescue these clains as well.

2. Prom ssory Est oppel

We can readily dispose of Sunlight’'s prom ssory

estoppel argunents. Sunlight argues that it “detrinentally

10 Whi | e defendants al so urge that Sunlight’s fraud and
veil-piercing clains are barred by 42 Pa. Cons. Stat. 8 5524, the
conpl aint does not “facially show] nonconpliance with the
[imtations period” with respect to these clains, Gshiver, 38
F.3d at 1385 n. 1., since Sunlight pleads that each of these
all eged violations either “continu[es] to the present,” Pl.'s.
Conpl . 91 170-72, 214, 216, 242, 244, 262-64, or concluded in
Cct ober, 2007 -- within two years of Sunlight’s filing of a wit
of summons in this case. 1d. Y 215, 243. W wll thus consider
defendants’ argunents as to the statute of limtations only with
respect to Sunlight’s contract and unjust enrichnent clains.
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rel[ied] on Turchi’s fraudul ent prom ses of paynent in full, even
to the point of agreeing to undertake to construct subsequent
projects, rather than sue for paynent.” Pl.'s Br. at 10. But
Sunlight’s argunent is a square peg in the round hol e of estoppel

doctrine. As the Suprenme Court of Pennsylvania explained in

Crouse v. Cyclops Indus., 745 A 2d 606, 610 (Pa. 2000),

Where there is no enforceabl e agreenent

bet ween the parties because the agreenent is

not supported by consideration, the doctrine

of prom ssory estoppel is invoked to avoid

i njustice by making enforceable a prom se

made by one party to the other when the

prom see relies on the promse and therefore

changes his position to his own detrinent.
In this case, Sunlight alleges that there were enforceable
agreenents supported by consideration between the parties, and
that Turchi nmerely acknow edged the particul ar respective
def endants’ obligations to performunder these agreenents. Wile
t he defendants argue that those agreenents are now unenforceabl e,
their claimis that they have becone so due to the expiration of
the applicable statute of limtations, not to any |ack of
consideration. Sunlight seeks not to make an unenforceable

prom se enforceable, but rather to use an all eged acknow edgnent

of obligation to extend the statute of limtations applicable to
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what woul d have been an enforceabl e agreenent in the absence of

the statute. Prom ssory estoppel is thus inapplicable here.

3. The Acknow edgnent Doctri ne

The proper theory to apply to the ganbit that Sunlight
seeks to execute is not that of prom ssory estoppel, but the
acknow edgnent doctrine -- though, in the end, this doctrine also
falls short of rescuing Sunlight's clains fromthe statute of
limtations. Under Pennsylvania law, “[a] prom se to pay a debt
may toll the statute of limtations. The prom se to pay may be
express, or it may be inplied froman acknow edgnent of the debt.
However, both prom ses to pay and acknow edgnents of i ndebtedness
must be unequi vocal and unconditional to take the case out of the

statute of limtations.” @renlian v. Qurenlian, 595 A 2d 145,

151 (Pa. Super. 1991) (citations and quotation marks omtted).
The neani ng of “unequi vocal” has been clear in this Comonweal th
since at least 1917: “the acknow edgnent nust be plainly
referable to the very debt upon which the action is based, and

al so nust be consistent with a prom se to pay on demand and not
acconpani ed by ot her expressions indicating a nere wllingness to

pay at a future tinme.” 1n re Maniatakis’ Estate, 101 A 920, 921

(Pa. 1917) (citations omtted).
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As we have al ready noted, Sunlight’s conplaint alleges
that with respect to the 1700 Wal nut Street project, the 400-414
Wal nut Street project, and the 1930-34 Chestnut Street project,
Turchi “acknow edged the indebtedness due and ow ng Sunli ght
Electrical for all of the work performed and installed .
[ and] represented, warranted, and prom sed that Sunli ght
El ectrical would be paid in full all anmbunts due and ow ng for
all of the work perfornmed and installed.” PI.’s Conpl. Y 114,
74, 95. The defendants argue that these "conclusory all egations
are immterial to the pending notion.” Defs.” Reply Mem in
Support of Defs.” Mdt. (“Defs.’” Reply”) at 11

As Judge Hochberg has noted, a plaintiff has the
“burden to plead and prove that [it] is entitled to equitable

tolling.” Jacobson v. Celgene Corp., 2010 W 1492869, at *4

(D.N.J. 2010). Qur Court of Appeals has explained that in

eval uating equitable tolling argunments at the notion to dismss
stage, “[t]he question to be answered . . . becones whether the
assertions of the conplaint, given the required broad sweep,
woul d permt adduction of proofs that would provide a recogni zed

| egal basis for avoiding the statutory bar.” Leone v. Aetna Cas.

& Sur. Co., 599 F.2d 566, 567 (3d G r. 1979). Sunlight’s
conpl aint specifies the dates on which Turchi’s alleged prom ses
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occurred, suggests that the prom ses were referable to the
construction debts in question, and indicates that the prom ses
to pay were unconditional -- but it does not allege that Turch
prom sed to pay the debts allegedly owed to Sunlight on demand.
Sunl i ght has thus not provided “enough facts to raise a
reasonabl e expectation that discovery will reveal evidence of the
necessary element.” Phillips, 515 F. 3d at 234.

In fact, Sunlight’s conplaint suggests that Turchi’s
all eged prom ses to pay were not on demand. Wth respect to each
of the above-naned three projects, Sunlight asserts that
“[d] espite Sunlight Electrical’s repeated demands for paynent,”
it has not received the anbunts it is due. Pl.’s Conpl. 1 73,
78, 83, 93-94, 99, 113, 115. If Sunlight’s continuing demands
for paynment went unanswered, Turchi’s alleged prom ses cannot
have offered paynent on demand. Sunlight has thus not pleaded
facts that make tolling available to it under the acknow edgnent

doctri ne.

4. The D scovery Rule

Sunl i ght suggests that the discovery doctrine lifts the
bar of the imtations period, although it makes little effort to

apply the discovery doctrine to the facts of this case other than
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to declaimthat these facts “clearly inplicate the *discovery
rule.”” Pl.’s Mem at 9. In truth, this case does not inplicate

the discovery rule. As Judge Brody noted in Harry Ml ler Corp

v. Mancuso Chens. Ltd., 469 F. Supp. 2d 303, 312-13 (E. D. Pa.

2007) (enphasis, citations and quotation marks omtted),

Once the statutory period has expired, the

di scovery rule triggers the tolling of the
statute of limtations when the plaintiff is
unabl e, despite the exercise of reasonable
diligence, to discover the injury or its
cause. . . . The question of whether a
plaintiff has exercised reasonable diligence
is generally a question for the jury, but the
Court may decide that the discovery rul e does
not apply as a matter of |aw where reasonable
m nds woul d not differ about whether the
plaintiff knew or should have known through
the exercise of reasonable diligence of his
injury and the cause of his injury.

Wil e the reasonable diligence inquiry is nornally the province
of ajury, it is evident here that Sunlight could not have failed
to know of defendants’ alleged breaches at the tine they
occurred. It was, after all, Sunlight itself that submtted its
i nvoices to the defendants with the paynent periods the firm had
itself determ ned, so when defendants failed to nmake paynment
within the allotted period the reality of that breach should have

been obvious. See, e.q., Wis-Buy Services, Inc. v. Paglia, 411

F.3d 415, 424 (3d Gr. 2005) (“Wen Sellers were not tinely paid,
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they were on notice that United Fruit, and the responsible
parties inside United Fruit, had breached their

obligations. At this point the Sellers should have attenpted to
di scover why paynent was not forthcom ng and who was
responsible.”).

The di scovery rule thus cannot rescue fromthe statute

of limtations those invoices for which it is plain -- from
Sunlight’s conplaint and exhibits -- that paynent was due before
May 30, 2004.

5. The Continuing Violations Doctrine

Finally, we conme to the continuing violations doctrine,
the application of which to the facts of this case is less facile
than the other doctrines we have considered. Under this
doctrine, “when a defendant’s conduct is part of a continuing
practice, an action is tinely so long as the | ast act evidencing
the continuing practice falls within the limtations period; in
such an instance, the court will grant relief for the earlier

related acts that would otherwi se be time barred.” Brenner v.

Local 514, United Bhd. of Carpenters & Joiners of Am, 927 F.2d

1283, 1295 (3d Cir. 1991). As Judge Jones explained in Larsen,
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553 F. Supp. 2d at 417 (internal quotation marks, brackets,
citations, and ellipses omtted),

To establish that a claimfalls within the
continuing violations theory, the plaintiff
must do two things. First, he nust
denonstrate that at | east one act occurred
within the filing period: The crucial
guestion i s whether any present violation
exists. Next, the plaintiff nust establish
that the alleged wong is nore than the
occurrence of isolated or sporadic acts. In
exam ning this second step, courts should
consider at least three factors: (1) subject
matter -- whether the violations constitute
the sanme type, tending to connect themin a
continuing violation; (2) frequency --

whet her the acts are recurring or nore in the
nature of isolated incidents; and (3) degree
of permanence -- whether the act had a degree
of permanence which should trigger the
plaintiff’s awareness of and duty to assert

hi s/her rights. The third factor,

per manence, is the nost inportant. In
considering this third factor, the court nust
consider the policy rationale behind the
statute of limtations. That is, the
continuing violations doctrine should not
provide a neans for relieving plaintiffs from
their duty to exercise reasonable diligence
in pursuing their clains.

Sunlight argues that “[t]he well pleaded allegations of
Sunlight’s conplaint, when considered in full, including the
all egations that are set forth in count XXl ,” establish “an
unl awf ul course of conduct in which Turchi has been engaged since

at | east February, 2000, and the allegations establish that
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Turchi has continued in his unlawful course of conduct into and
after 2005.” Pl.’s Br. at 11. The defendants take this as an
attenpt by Sunlight “to use its RICO allegations to dodge the
statute of limtations on its contract and tort clains,” and
protest that “Sunlight cites no authority holding that pleading a
RICO claimtolls the statute of limtations on contract and fraud
clainms referenced in the RRCOclaim” Defs.’ Reply at 14.

We agree that Sunlight’s pleading of a RRCOclaimis
irrelevant to the question of whether its contract and unjust
enrichnment'! clains are barred by the applicable statute of
limtations, and so will instead focus on the alleged facts
underlying these clainms. The defendants do not dispute that the
clains arising out of the 23 South 23rd Street project occurred
wi thin the necessary filing period since Sunlight alleges that it
submtted its final invoice for work done on that project on
August 17, 2007, Pl.’s Conpl. § 46 -- only nine nonths before it

filed its Wit of Summons in this matter on May 30, 2008. Thus,

11"As we have already explained, it is not apparent
fromthe face of Sunlight's conplaint that the applicable statute
of limtations bars its fraud and veil-piercing clains, so that
we w Il not consider whether the statute affects those clains.
See supra note 10.
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we nust exam ne the three factors enunerated in Larsen: subject
matter, frequency, and degree of pernanence.

Regar di ng subject matter, Sunlight alleges that
defendants conmmtted sim/lar violations over the course of the
ei ght years in question: non-paynent or partial paynent of
i nvoi ces, authorization of non-contract work w thout paynent, and
illegitimte enploynent of the corporate formto confuse Sunli ght
as to the identity of its contractual partners and to shield
principals fromliability. However, these violations occurred in
relation to four entirely different construction projects under
four different contracts. This was not a course of conduct in
whi ch a supplier sold a buyer identical units under the same set
of ternms over an extended period of time -- the prototypical
situation in which the continuing violations doctrine m ght
apply. The existence of significant differences between the
violations alleged mlitates against permtting Sunlight to
i nvoke the continuing violations doctrine here.

Wth respect to frequency, Sunlight clains that it
entered into contracts with the defendants to performelectrical
services and work on April 9, 1999; August 8, 2001; Septenber 4,
2002; and February 2, 2005. It further alleges that between

June, 1999 and August, 2007, it submtted 126 invoices for work
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relating to those projects, anmounting to an invoice every twenty-
three days for about 2,980 days. Sunlight clains that many of

t hose invoices were not paid in full, and that forty-four -- or
one every sixty-seven days -- were not paid at all. Defendants’
al | eged viol ations, spanning the four projects in question, thus
appear to us to be quite frequent.

Finally, with regard to permanence, defendants’
projects took place during overl appi ng periods, and Sunli ght
exhibited a willingness to enter into a new contract with Turchi,
Inc. on Novenber 5, 2004, id. § 29 -- less than four years before
it was to initiate suit against the defendants. But each set of
vi ol ati ons took place under a different contract and pertained to
a different construction project, so that Sunlight should have
been able to discern when one set of violations had concl uded
merely by considering when its work on one of these projects cane
to an end. W cannot excuse Sunlight fromthe applicable
statutes of limtations nerely because it chose to enter into a
series of agreenents as to four discrete projects with a set of
related entities that allegedly had a habit of not paying their
debts. The permanence shown with each set of clainmed violations

-- which under Larsen is the nost inportant factor in determning
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whet her to apply the continuing violations doctrine -- suggests
that the doctrine is inapplicable here.

Wei ghing the three Larsen factors, we conclude as a
matter of law that Sunlight’s clains fail to exhibit the sanmeness
and | ack of permanence needed to justify application of the
continuing violations doctrine. Consequently, to the extent that
its breach of contract and unjust enrichnent clains are
predi cated on invoices that, on their face, came due before My
30, 2004 -- four years before Sunlight filed a wit of summons
agai nst defendants in this matter on May 30, 2008 -- these clains
are barred by 42 Pa. Cons. Stat. 8 5525. W will accordingly

grant defendants’ notion as to these cl ains.

C. Sunlight’'s Duty to Arbitrate

Def endants note that “[p]Jursuant to Section 6.2 of the
parties’ witten contract, Sunlight agreed w th Wl nut
Construction Corporation to arbitrate any di spute arising out of
or related to the Subcontract for work at 1930-34 Chest nut
Street,” Defs.” Mem at 8, and that “Section 6.2.3 specifically
requires Sunlight to have brought its clains relating to the
1930-34 Chestnut Street project ‘“wthin a reasonable tinme after

the claimhas arisen.”” 1d. at 9 (quoting Ex. Kto Defs.” Mem ¢
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6.2.3). Defendants reason that since “Sunlight has not pleaded
that it conplied with its duty under that agreenment,” id. at 8,
and “Sunlight’s clainms relating to the project arose, at the
| atest, on February 11, 2004 . . . Sunlight cannot now exercise
its agreenent to arbitrate the disputes it has inproperly pleaded
inits Conplaint,” id. at 9, and therefore the defendants are
entitled to judgnent on Counts XIV through XVl

Sunlight responds that it has pled that it conplied
wth its duties under f 6.2, since “[a]t paragraphs 225, 231, 240
and 245 of the conplaint, Sunlight avers that it ‘has perforned,
sati sfied and otherw se discharged all conditions precedent to
its right to claimfor paynment and to have judgnent entered in
its favor and against’ the defendants naned in counts XV, XV,
XVI and XVII.” Pl.’s Br. at 12. Furthernore, Sunlight argues
that defendants fail in their answer to “assert either generally
or with ‘particularity’ the ‘duty to arbitrate’ as a matter of
avoi dance, defense or otherw se,” so that “defendant, by its
answer to the conplaint, has waived any right to demand that
Sunlight now proceed to arbitration.” 1d. at 13.

W wil first consider Sunlight’s claimthat defendants

wai ved their right to demand judgnent based on its alleged duty
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to arbitrate by failing to assert this defense in their answer.1?
Fed. R Cv. P. 8(c)(1l) provides that “[i]n responding to a

pl eading, a party nust affirmatively state any avoi dance or
affirmative defense, including . . . arbitration and award.”
Odinarily, “*a failure to plead an affirmative defense results
in the waiver of that defense and its exclusion fromthe case.’”

Cat hay Bank v. Inchon, LLC, 2006 WL 2355407, at *1 (D.N.J. 2006)

(Debevoi se, J.) (quoting Money v. Gty of New York, 219 F.3d

123, 127 (2d Gr. 2000)); see also Frett v. Gov't of V.I1., 839

F.2d 968, 973 n.1 (3d Gr. 1988) (“An answer nust expressly set
forth all affirmative defenses, the failure of which results in
the involuntary wai ver of such defenses and their exclusion from

the case.”), overruled in part on other grounds by Ngiraingas V.

Sanchez, 495 U. S. 182 (1990). But the Suprene Court has al so
stated that “any doubts concerning the scope of arbitrable issues
shoul d be resolved in favor of arbitration, whether the problem

at hand is the construction of the contract |anguage itself or an

12\ can dism ss out of hand Sunlight’s claimthat it
has alleged fulfillnment of its duty to arbitrate, since its rote
recitation in its conplaint that it “has perforned, satisfied and
ot herwi se discharged all conditions precedent to its right to
claimfor paynent and to have judgnent entered in its favor and
against,” Pl.’s Conpl. Y 225, 231, 240, 245, is clearly
conclusory and hence insufficient to defeat defendants’ notion.
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all egation of waiver, delay, or a |like defense to arbitrability.”

Mboses H Cone Memi|l Hosp. v. Mercury Constr. Corp., 460 U S. 1,

24-25 (1983). CQur Court of Appeals has expl ained that “prejudice
is the touchstone for determ ning whether the right to arbitrate

has been wai ved,” Hoxworth v. Blinder, Robinson & Co., 980 F.2d

912, 925 (3d Gr. 1992), and that “'nerely answering on the
merits, asserting a counterclaim (or cross-claim or
participating in discovery, without nore, will not necessarily

constitute a waiver.'” 1d. (quoting Gavlik Constr. Co. v. H.F.

Campbell Co., 526 F.2d 777, 783 (3d Gr. 1992)). In conducting

this prejudice inquiry, we look to six factors:

[1] [T]he tinmeliness or |ack thereof of a
nmotion to arbitrate . . . [; 2] the degree to
whi ch the party seeking to conpel arbitration
has contested the nerits of its opponent’s
clainms; [3] whether that party has inforned
its adversary of the intention to seek
arbitration even if it has not yet filed a
nmotion to stay the district court

proceedi ngs; [4] the extent of its non-nerits
notion practice; [5] its assent to the
district court’s pretrial orders; and [6] the
extent to which both parties have engaged in
di scovery.

|d. at 926-27 (internal citations omtted); see also N no v.

Jewelry Exch., Inc., 609 F.3d 191, 208-09 (3d G r. 2010)

(enunerating and di scussing the Hoxworth factors).

37



O these factors, the first and third clearly mlitate
in favor of waiver. There can be little doubt that defendants
failed to assert the affirmative defense of arbitrability in
their answer, see Defs.’ Ans. at 48 (asserting eight affirmative
def enses, none of which concern arbitrability), and that nearly
twenty-seven nont hs el apsed between defendants’ answer and the
present notion for judgnent on the pleadings. Moreover,
def endants have not suggested that they communi cated their intent
torely on the arbitration clause between Sunlight and Wal nut
Construction to dismss any of Sunlight’s clains.

The ot her four factors, however, counsel agai nst
wai ver. \Wile this case has |angui shed on our docket for thirty-
two nonths, we had issued no case nmanagenent orders before
defendants filed their notion, and the parties had done little
litigating. This action’s protracted tenure has resulted nostly
fromthe long periods it has spent in civil suspense as various
def endants’ bankruptcy filings have been sorted out. At the tine
defendants filed this notion for judgnent on the pleadings, the
parti es had conducted no discovery and -- excepting the third-
party defendant HRCG which filed a notion to dism ss on March
23, 2009 -- engaged in no notion practice concerning any topic

ot her than the proceedings in Bankruptcy Court. To date, then,
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defendants’ participation in this action appears to consi st
precisely of “nerely answering on the nerits.” 1d.

The only prejudice that Sunlight has suffered from
defendants’ failure to assert the defense of arbitrability in
their answer, then, is that they have | earned of this defense two
years | ater than they should have. Because this matter has
| argely been in abeyance during those two years, however,
Sunl i ght has expended few resources litigating the matters
defendants allege to be subject to arbitration. Under these
ci rcunstances, we will not conclude that defendants have wai ved
the option to assert their right to arbitrate.

We thus turn to defendants’ claimthat they are
entitled to judgnment on Counts XIV through XVI1 because of the
all eged arbitration agreenent between Sunlight and WAl nut
Construction. Defendants’ claimis anonal ous: they do not appear
to seek arbitration, but rather argue both that we should dism ss
Sunlight’s clainms due to its failure to arbitrate and that
“Sunl i ght cannot now exercise its agreenent to arbitrate the
disputes it has inproperly pleaded in its Conplaint.” Defs.

Mem at 9. Defendants’ argunment m sapprehends both the effect of
t he defense of untineliness upon a claimand our role in ruling

on such a defense.
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As the Fourth G rcuit has explained, untinmeliness is
included within the “broad category of wai ver defenses that may

be raised to defeat conpelled arbitration.” dass v. Kidder

Peabody & Co., Inc., 114 F.3d 446, 455 (4th Gr. 1997). But this

def ense may not necessarily al so be enployed to prevent a party
from advancing clains by a conventional lawsuit. “[I]t is true
that when arbitration is the exclusive renedy, and the
arbitration agreenent contains a provision limting the tinme when
the arbitration may be commenced, a party who permts that tine
to el apse wi thout conmencing an arbitration proceedi ng cannot
avoid that limtation by bringing an action at |law.” Rhodes v.

Merrill Lynch, Pierce, Fenner & Snmith, Inc., 427 N Y.S. 2d 826,

827 (N. Y. App. Div. 1980). However, defendants have not
expl ai ned why the agreenent between Sunlight and Wl nut
Construction makes arbitration an exclusive renmedy. Conpare EXx.
Kto Defs.” Mem 9§ 6.2.1 (“Any claimarising out of or related to
this Subcontract, except clains as otherw se provided in

Subpar agraph 4.1.5 and except those waived in this Subcontract,

shall be subject to arbitration.”) (enphasis added), with River

Brand Rice MIIls, Inc. v. Latrobe Brewing Co., 110 N. E. 2d 545,

546-47 (N. Y. 1953) (finding that arbitration was the sol e renedy

where arbitration clause provided that “[a]ny controversy or
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claimarising out of or relating to this contract or the breach
thereof, shall be settled by arbitration”) (enphasis added). Nor
have defendants identified any authority suggesting that, in the
absence of such exclusivity, a claimnmay be barred at | aw because
it was not tinmely submtted to arbitration

Furthernore, while “the question of arbitrability .

i's undeniably an issue for judicial determ nation,” AT&T Tech.

Inc. v. Commt’ ns Workers of Am, 475 U. S. 643, 649 (1986),

“Iolnce it is determned . . . that the parties are obligated to
submt the subject matter of a dispute to arbitration
‘procedural’ questions which grow out of the dispute and bear on
its final disposition should be left to the arbitrator.” John

Wley & Sons, Inc. v. Livingston, 376 U S. 543, 557 (1964).

Since “[t]ineliness is a procedural issue,” Wittle v. Local 641,

Int’l Bhd. of Teansters, Chauffers, Warehousenen & Hel pers of

Am, 56 F.3d 487, 490 n.2 (3d Cr. 1995), we woul d exceed our
authority by ruling, as defendants request, that “a reasonable
time after the claimhas arisen,” Ex. Kto Defs.” Mem ¢ 6.2.3,
has now passed. W therefore decline so to rule.

Wi | e we have concl uded that defendants have not waived
the option of asserting their right to arbitrate, we have al ready

noted that defendants do not actually assert this right.
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| nstead, they nerely seek the dism ssal of Sunlight’s clains,

W thout attenpting to conpel arbitration. Since the grounds on
whi ch they seek this dism ssal are invalid, we wll deny
defendants’ notion insofar as it seeks to dism ss Counts XV
through XVI1, while expressing no opinion at this juncture as to

the propriety of conpelling the arbitration of these cl ains.

D. Sunlight’'s Unjust Enrichment d ai ns

Def endants nake two clains with respect to Sunlight’s
unjust enrichnment clains®® in Counts 1V, V, Xll, XVI, and Xl X
First, defendants note that Sunlight “admts that it entered into
a witten construction contract . . . to provide goods and
services to the property” at issue (a) in Counts IV and V with
23S23, id. at 9; (b) in Count XII with Wal nut Construction, id.
at 10-11; (c) in Count XVI with Wal nut Construction and 1930- 34
Associates, id. at 11; and (d) at issue in Count XIX with 1700
Associ ates and Wal nut Construction. |d. Sunlight responds:
“[t]hat a witten contract may exi st as between Sunlight and sone
def endant other than Turchi and Turchi, Inc. is of no |egal

consequence whatsoever to the issue of whether Sunlight has

13 As we have already dism ssed sone of these clains in
Section I1.B due to the application of 42 Pa. Cons. Stat. Ann. 8§
5525, we here consider only those clains that remain.
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stated ‘plausible clains for unjust enrichnent agai nst Turchi
and Turchi, Inc.” Pl.”s Br. at 14-15. In its reply, defendants
aver that “[u]njust enrichnment cases are brought on the basis
that there is no witten contract and thus a contract nust be
inplied in law,” so that “[g]iven the admtted contracts,
Sunlight cannot state a claimfor unjust enrichnment . . . against
M. Turchi and Turchi, Inc., who are third parties to the
contracts.” Defs.’ Reply at 16

VWhile this latter argunent may have nerit, defendants
do not appear to have nmade it fully and explicitly enough in
their notion for judgnent on the pleadings to warrant our
consideration. As Judge Robreno has explained, “[a] reply brief
is intended only to provide an opportunity to respond to the
argunents raised in the response brief; it is not intended as a

forumto raise newissues.” United States v. Martin, 454 F.

Supp. 2d 278, 281 n.3 (E.D. Pa. 2006); see also Bishop v. Sanis

East, Inc., 2009 W. 1795316, at *5 (E.D. Pa. 2009) (Surrick, J.)
(ruling that argunment raised for the first tinme in reply brief
had been waived). While defendants explain in their notion that
we should dism ss the unjust enrichnent clains against Turchi and
Turchi, Inc. because these defendants “did not own any properties

at issue and . . . did not contract for any services,” Def.’s
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Mem at 1, and while defendants note in that notion that Sunlight
actually contracted with entities other than Turchi and Turchi,
Inc., nowhere in their notion do defendants suggest that the

exi stence of these contracts affirmatively bars Sunlight from
claimng unjust enrichnent against Turchi and Turchi, Inc.

Rat her, this argument was plainly stated for the first tinme in
defendants’ reply. Because Sunlight was not on notice at the
time it filed its response that defendants intended to rely on
this line of reasoning, we conclude that the defendants have

wai ved this argunent and we will consider it no further.

The second argunent that defendants advance is that the
“recitations of benefit to M. Turchi and Turchi, Inc. [in the
conplaint], constitute the sort of ‘legal conclusion’” or ‘naked
assertion’ that nust be disregarded under lgbal.” 1d. at 12.
Sunlight responds that “[w hen the well pleaded allegations of
the counts at issue on this part of defendants’ notion are read
in their total contexts, neaning with all of the allegations that
are incorporated therein by reference, with all of the
al | egations being accepted as true, the clains stated agai nst
Turchi and Turchi, Inc., . . . are nore than just ‘plausible’

under the substantive |aw of Pennsylvania.” Pl.’s Br. at 13-14.
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To clai munjust enrichnment, a plaintiff nmust prove:
“(1) benefits conferred upon defendant by plaintiff; (2)
appreci ation of such benefits by defendant; and (3) acceptance
and retention of such benefits under such circunstances that it
woul d be inequitable for defendant to retain the benefit w thout

paynment of value.” Harry Mller Corp., 469 F. Supp. 2d at 319

(citing Mtchell v. Myore, 729 A 2d 1200, 1203 (Pa. Super. 1999).

Though Sunlight asserts that its factual avernments are sufficient
and prom ses that it will bring forth evidence proving that
Turchi and Turchi, Inc. received the requisite benefits, it
points to no concrete factual allegations fromits conpl aint
that, if proven, would establish this elenent. Exam nation of
Sunlight’s conplaint, noreover, denonstrates that it contains
only conclusory allegations as to this elenent. Sunlight states

with respect to Count V, for exanple, that “Turchi, Inc. and

14 See Pl.’s Br. at 15 (“[What Sunlight can show, and
what Sunlight wll prove and is entitled to prove on the basis of
the allegations in the conplaint, is that Sunlight conferred
substantial financial benefits on Turchi and/or Turchi, Inc.
whi ch were accepted and retained by Turchi and/or Turchi, Inc.
under circunstances that were and are not just ‘inequitable’ but
fundanentally illegal.”) (enphasis added).

1% Sunlight makes essentially the sane allegations with
respect to each of its other unjust enrichment clains agai nst
Turchi and/or Turchi, Inc. See id. Y1 206, 209 (repeating

(continued. . .)
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John J. Turchi, Jr. have received the benefit of the work
performed and conpleted by Sunlight Electrical,” Pl.”s Conpl. 1
152, and that “John J. Turchi, Jr. [and] Turchi, Inc. . . . have
been unjustly enriched at the expense and by reason of the work
performed and conpleted by Sunlight Electrical.” 1d. T 155.

Such assertions do not carry Sunlight’s burden to provide “enough

facts to raise a reasonabl e expectation that discovery wll

reveal evidence of the necessary elenent.” Phillips, 515 F. 3d
224, 234 (quotation marks omtted). Instead, Sunlight has

provided only “[t] hreadbare recitals of the el enents” of unjust
enrichment. |Igbal, 129 S. C. at 1949. Because a claim
predi cat ed upon such conclusory all egations cannot survive a
notion for judgnment on the pleadings, we wll grant defendants’
nmotion and dismss Counts 1V, V, XlIl, XVI, and Xl X i nsofar as

t hey all ege unjust enrichnment by Turchi and Turchi, Inc.

15 (...continued)
simlar allegations against Turchi wth respect to Count X I);
id. 97 235, 238 (repeating simlar allegations against Turch
wWith respect to Count XVI); id. Y 257 (alleging with respect to
Count XI X that “[t]he work performed and conpl eted by Sunlight
Electrical on the prem ses situated at 1700 Wal nut Street for
whi ch Sunlight Electrical has not been paid has enhanced the
assets and financial worth of John J. Turchi, Jr.”); id. T 258
(alleging with respect to Count Xl X that “John J. Turchi, Jr.

[ has] been unjustly enriched at the expense and by reason of
the work perfornmed and conpleted by Sunlight Electrical on the
prem ses situated at 1700 WAl nut Street”).
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E. Sunlight's Fraud and Veil -Piercing d ains

Wth respect to Counts VI, XlIIl, XVII, and XX, the
defendants argue that “[i]n each of its piercing/alter ego clains
agai nst John Turchi Jr., Sunlight has plead [sic] the identical
conclusions of law with respect to each of the projects at
23S23rd Street, 400 Wal nut Street, 1930-34 Chestnut Street and
1700 Wal nut Street.” Defs.” Mem at 16. Defendants contend that
since “[t]hese allegations are nothing nore than concl usi ons of
[ aw, which do not allege any facts,” id. at 17, they are
“unquestionably insufficient to state piercing or alter ego
cl ai ms agai nst John Turchi.” 1d. Sunlight responds that neither
“pleading practice in the courts of Pennsylvania” nor “practice
inthe United States District Courts require that evidence be
pl eaded in a conplaint in order to survive a notion to dism ss or
for judgnent on the pleadings,” Pl.’s Br. at 17 (enphasis in
original), and that “[w] hat Sunlight has pleaded is the factua
structure for those clains on which Turchi is exposed to

liability, and what Sunlight has pleaded is certainly ‘enough

1 Though defendants assert that they are entitled to
judgnment on Sunlight’s veil-piercing claimin Count VI, Defs.
Mem at 14, Sunlight did not actually assert such a cl ai munder
Count VI. Defendants rectify this error on the next page of
t heir nmenorandum seeking judgnent on Count VII. [Id. at 15.
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facts to raise a reasonabl e expectation that discovery wll
reveal evidence of the necessary elenment.’” 1d.

As the Suprene Court of Pennsylvani a has expl ai ned,
“[t]he corporate entity or personality will be disregarded only
when the entity is used to defeat public convenience, justify

wrong, protect fraud or defend crinme.” Sans v. Redev. Auth. of

Gty of New Kensington, 244 A 2d 779, 781 (Pa. 1968). The

factors to be considered in determ ning whether to disregard the
corporate forminclude “*undercapitalization, failure to adhere
to corporate formalities, substantial intermngling of corporate
and personal affairs and use of the corporate formto perpetrate

a fraud.”” Lumax Indus., Inc. v. Aultman, 669 A 2d 893, 895 (Pa.

1995) (quoting Kaites v. Dep’'t of Envtl. Res., 529 A 2d 1148,

1151 (Pa. Conmw. Ct. 1987)). However, “avernents reciting

el ements of the veil-piercing test, wthout any supporting facts,
constitute | egal conclusions. Even under a notice pleading
standard, as interpreted in Twonbly, such avernents cannot

support a veil-piercing claim” Shenango Inc. v. Am Coal Sal es

Co., 2007 W 2310869, at *4 (WD. Pa. 2007).
Though Sunlight proclains that its veil-piercing clains
succeed in stating a claim it fails to direct the Court -- rnuch

as it did with respect to its unjust enrichnent clains against
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Turchi and Turchi, Inc. -- to any specific factual allegations in
its conplaint that support these clains. As with its unjust

enri chnment clains, noreover, inspection of the conplaint reveals
that Sunlight has substantiated its veil-piercing clainms purely
wi th conclusory statenments. Counts Xill, XVIl, and XX each
contain identical |anguage, albeit substituting different
entities and tinme periods, to that presented in Count VII:

At all times relevant to the clains stated herein, and
fromApril 6, 2004 and continuing to the present, 23S23
was and is:

a) grossly undercapitalized, particularly
with regard to having the financi al
capacity to performand discharge its
duties as ‘construction nmanager’ under
the 23 South 23rd Street Contract;

b) a shamentity and facade which is
entirely dom nated, operated, and
controlled by Turchi for the sole
pur pose of furthering and enhancing his
own personal wealth and financi al
i nterests;

c) wi t hout nonetary assets, other than
funds that are infused, fromtine to
time, by Turchi or other entities owned,
dom nated, and controlled by Turchi, as
and when it serves Turchi’s personal
i nterests, purposes, and benefit;

d) W t hout any bona fide and functioning
of ficers and directors;

e) operated by Turchi w thout any proper
regard for corporate fornmalities, and
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wi thout regard for the separateness of
identity between 23S23 and ot her of the
corporate and partnership entities which
Turchi conpletely dom nates and
controls; and

f) knowi ngly used by Turchi as his alter
ego and instrunentality for the
fraudul ent and ot herw se unl awf ul
pur pose(s) of obtaining goods, work, and
services wthout paying the full and
agreed on price and val ue therefor, al
with the intent to enhance his own
personal wealth at the expense of those
who are contracted to build his real
estate devel opnent project(s).

Pl.”s Conpl. T 170; see also id. T 214, 242, 262 (alleging sane

as to Wal nut Construction under Counts X111, XVII, and XX).
Sunlight’s use of identical |anguage in different
counts respecting different entities concerning different tine
peri ods suggests, by itself, that these allegations fail to
include sufficient specificity to raise the expectation that
di scovery will reveal evidence supporting these allegations, as
Phillips requires. 515 F.3d at 234. The allegations thensel ves
confirmthis conclusion. As in Shenango, “[t]here is no
recitation of any facts regarding the tine, place or manner of
actual conduct that woul d support” Sunlight’s allegations. 2007
W. 2310869, at *2. Also as in Shenango, Sunlight’s threadbare

and conclusory allegations are insufficient to state a claim
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agai nst Turchi for veil-piercing. W wll accordingly dismss
Counts VII, XIll, XVIl, and XX to the extent they seek to pierce

the veil against Turchi.?

F. Sunlight’'s “Direct” Cains Against Turchi, Inc.

Regardi ng Counts 1V, VI, and XV, the defendants claim
that “[Db]ecause Turchi, Inc. is not a party to the contracts
Sunlight had wth either 23523 or Wal nut Construction Corp.
Turchi, Inc. cannot be held liable on a breach of contract claim
relating to either agreement.” Defs.’” Mem at 17. Defendants
al so aver that “to the extent Counts IV, VI, XV and XVI®® are
i ntended to be brought under the Pennsylvania Contractor [and]

Subcontractor Paynent Act the Conpl aint has not all eged that

Turchi, Inc. was either an owner, contractor or subcontractor of
17 Def endants suggest that Turchi “is entitled to
judgnment on Counts VI, XlIl, XVII and XX because Sunlight failed

to plead any claimfor piercing the corporate veil or alter ego
ltability,” Def.’s Mem at 14 (sonme capitalization omtted), but,
as defendants thensel ves observe, each of these counts al so
includes a claimfor fraud against Turchi. 1d. at 4-5

(summari zing clainms contained in each count of Sunlight’s
conplaint). Because defendants have not discussed these fraud
claims in their notion, we will dismss the relevant counts only
in part, as to the veil-piercing clains.

8 As Sunlight points out, defendants refer to Count
XVI in error, since Turchi, Inc. is not a naned defendant in that
count. See Pl.’s Br. at 17 n.4; Pl.’s Conpl. at 43.
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the projects at 23 South 23rd St., or 1930-34 Chestnut Street.”
Id. at 18. In response, Sunlight explains that each of the
counts at issue alleges that Sunlight perfornmed work at the
direction of Turchi, Inc.’s representatives, and that under the
Contractor and Subcontractor Paynment Act (“the Act”), 73 P.S. §
501, et seq., “Turchi, Inc. has liability to pay Sunlight for the
work which it ‘ordered” to be perfornmed, even if Turchi, Inc. was
acting as an ‘agent.’” Pl.’s Br. at 18.

As the Pennsyl vania Superior Court has explained, “[i]t
is fundanental contract |aw that one cannot breach a contract

that one is not a party to.” Electron Energy Corp. v. Short, 597

A 2d 175, 178 (Pa. Super. 1991). Since Sunlight has not alleged
that Turchi, Inc. was a party to the contracts Sunlight concl uded
regardi ng the 23 South 23rd Street?!® or 1930-34 Chestnut Street
projects, we nust dismss Counts IV, VI, and XV?° to the extent

they assert clainms for breach of contract against Turchi, Inc.

19 While Sunlight alleges that it provided its original
witten proposal concerning the work at 23 South 23rd Street to
Turchi, Inc. on October 27, 2004, and that Turchi, Inc. accepted
this proposal on Novenber 5, 2004, Pl.’s Conpl. 11 28-29, it
makes no claimthat a contract existed between it and Turchi,
Inc. at this tinme or any other tine.

20 W& dismss these clains only to the extent that we
have not already ruled that they are barred by the applicable
statute of limtations. See Section II.B
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It is not clear that these counts actually advance
breach of contract clains, and this lack of clarity is largely
attributable to Sunlight’s insistence on eschew ng “l abel s and
conclusions” and its consequent refusal to identify the clains
under each count. As defendants point out, each count seeks
damages “in accordance with 73 P.S. § 501 et seq.,” Pl.’s Conpl.
at 25, 28, 43, suggesting that Sunlight brings these clains under
the Act -- though Sunlight actually includes simlar |anguage in
all but five of its counts.?* |In any case, it is true, as
Sunlight explains, that 73 P.S. 8§ 502 defines an “owner” as “[a]
person who has an interest in the real property that is inproved
and who ordered the inprovenent to be made. The term i ncl udes
successors in interest of the owner and agents of the owner
acting wwth their authority.” Sunlight alleges that Turchi, Inc.
directed that Sunlight nake certain inprovenents to 23 South 23rd
Street, Pl.’s Conpl. 1Y 40, 45, 62, and 1930-34 Chestnut Street,
id. 77 91, 97, 108, so these allegations, if taken as true, would
appear to qualify Turchi, Inc. as an “owner” under the Act.

But in yet another reprise of a famliar thene,

Sunlight’s allegations in this respect appear to be concl usory.

21 Counts V, XII, XVI, XIX, and XXI contain no mention
of “73 P.S. 8 501 et seq.” PlI.’s Conpl. at 27, 38, 44, 49, 59.
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For exanple, Sunlight suggests, w thout proffering further
detail, that “[a]ll of the extra and additional work perfornmed
and conpl eted by Sunlight Electrical at, on and about the 23
South 23rd Street Project was at the direction and with the

knowl edge and approval of one or nore authorized representatives

of 23S23, or Hunter Roberts, or Turchi, Inc., or Carriage House
Condom niuns, L.P., or Carriage House Condom niunms, GP.” 1d.
40. It is inpossible for us to tell whether such an allegation

is based on actual directions received fromactual authorized

representatives of the naned entities, or whether Sunlight nmerely
took a generic allegation concerning such directions and inserted
t he nanes of each entity which it seeks to hold liable. Sunlight

has thus not raised in us the “reasonabl e expectation that

di scovery will reveal evidence of the necessary elenent.”
Phillips, 515 F.3d at 234 (quotation marks omtted). Moreover,

t hough Sunlight suggests that Turchi, Inc. is |liable under the
Act, it does not explain why this is so. Wile our own

exam nation of the Act suggests that it provides that
“Ip]erformance by a contractor or a subcontractor in accordance
with the provisions of a contract shall entitle the contractor or
subcontractor to paynment fromthe party with whomthe contractor

or subcontractor has contracted,” 73 P.S. § 504, we have found no
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provision in the Act inposing liability on a third party to a
contract for work not specified in the contract.

Though defendants claimthat Sunlight “has not alleged
that Turchi, Inc. was either an owner, contractor or
subcontractor”, Defs.' Mem at 18, of the given projects,
defendants do not argue in their notion either that (1)
Sunlight’s allegations as to Turchi, Inc.’s qualification as an
“owner” under the Act are conclusory, or (2) Sunlight fails to

state a claimfor liability under the Act. “Sua sponte dism ssal

of a claimis disfavored and inappropriate unless the basis for
di sm ssal is apparent fromthe fac[e] of the conplaint,” Gles v.

Vol vo Trucks N. Am, 551 F. Supp. 2d 359, 369 (M D. Pa. 2008)

(Kane, C J.) (citing Ray v. Kertes, 285 F.3d 287, 297 (3d Cr

2002)), and “[b]efore sua sponte dism ssal is appropriate . . . a

Court must give a plaintiff notice and an opportunity to be heard
on the legal viability of his conplaint.” 1d. (citing Dougherty

V. Harper’s Magazine Co., 537 F.2d 758, 761 (3d Cir. 1976)).

W w il therefore afford Sunlight the opportunity to
file a brief explaining howits conplaint succeeds in stating a
claimfor liability under the Act against Turchi, Inc. in Counts

IV, VI, and XV. W wll, however, dism ss these counts agai nst
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Turchi, Inc. insofar as they advance clains for breach of

contract.

BY THE COURT:

__\s\Stewart Dal zel |
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