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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JTESSIE T PAYNE, JR.

CIVIL ACTION
¥,
NO. 09-0568
TRANS UNION, LLC, ET AL,
SURRICK, J. MARCH ﬂ , 2010

Presently before the Court s the Motion to Dismiss Amended Complaint Pursuant to
Rule 12(b)(6) of Defendants 1exisNexis Risk & Information Analytics Group Inc. and Reed
Elsevier Inc. {Doc. No, 323 For the following reasons, Defendants” Motion will be denied,
1 BACKGROUND

On Vebruary 9, 2009, Flaintiff Jessie Payne, Ir., filed this lawsuil against Defendants
Trans Union, LLC, LexisNexis Risk & Information Analytics Group, Ine., and Reed Elsovier,
Inc. (“Defendants™), alleging that Defondants disseminaled inaccyrate infurmation regarding his
eredit history.' {JJoc. No, 1) The Amended Complaint filed on April 30, 2009, alleges claims
for vielations of the Fair Credit Reporting Act, 15 US.C. 168] e seq., as amended ("FCRA™Y,
defamation: negligence; and invasion of privacy/false light. (Doc. No. 24 ¥ 3572 The
Amended Complaint alleges that Defendants repuried inaccurate information to third parties
regarding Plaiotiffs credit history, (/¢ % 12.7 The inaccurale information included, but was not
limnited ta, g bankruptcy, multiple tax liens, and a mortpage account. (J4 % 13)) Plaintiff has

repentelly disputed the acouracy of the information with Defendants, to noavail. (/d $921-27.)

' Defendant Trans Union LLC has reached a settfement with PlainGll, (Doc, Ne, 43.)
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Plaintff seeks damages, an injunction, and attorney’s fees. {Jd at 13-14.}

This lawsuit is one of several nearly identical lawsuils {iled by the same law finm against
a group of defendants that includes the Defendants in this sction. See, e.g., Kneohiel v,
Choigepains. inc., No. 08-5018 (DMLY, Hamilton v. Choicepoing, Inc., No. 08-3019 (DN,
Carltan v. Choicepoint, Inc., No. 0857719 {D.N.J.Y; Her v. Equifax Info. Servs., LEC, No. 08-
1862 {D.N LY, Bonehrake v, Experion Info. Solutions, Inc., No. 08-1976 {E.ID. Pa}; Brestin v.
Traps Union, LLC, No. 08-2236 (E.D. Pa.); Thomas v. LexisNexis Risk & Analytic Growp, Inc,,
No. 8-4862 (LD, Py, Marricone v. Experian Info. Solutions, Inc., No. §9-1123 (E.D). Pa.).

On Aprd 13, 2009, Defendants filed a motion (o dismiss the Amended Complaimt, (Doc.
No. 32.) In their motion, Defendants argue that they are not a “consumer reporting ageney”
{(*CRA™ t¢ which the FCRA would apply. (Doc. No, 32 at 13} They also argue that Plaintiff
has faited 1o staic a ebim for delamation and nvasion of privacy/alse light. (2 at 1) After
filing their briefs, Plaintiff and Defendants suhmitted the recent cases of Marricone, Bresiin,
Cariton, and Knechle! for our consideration, In these cases distriet courts had ruled on motions
1o dismiss from the same or similarly situated defondants raising the same or very similar issues,
In Marricone, the court demed the deftndants” motion as o the FCRA claims and granted the
defendants” mation to dismiss as (o Plaintiff's invasion of privacy/false light claims. Marricone
v. Experian info. Solutions, Inc., No. 09-1123, 2009 WL, 3245417 (E.D. Pa. Oct. 3, 20091 In
Brestin, the courl followed Marricone and granted the defendanis’ molion 1o dismiss as to the
invagion of privacy/false light claim while denying it as to the FCRA claimns. Breslin v, Trans
Iintor, LLC, No. 08-2236 (E.D. Pa. Oul, 21, 2009) {order granting in part and denyang in part

defendants’ motion to dismiss). The court in Carlion and Knechte! went i the other direction,
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dismissing the FCRA claims without prejudice, concluding that the pluintiffs had not properly
alloged that the defeudants were CRAs under the FURA. Carlion v. Choicepoint, Ine., No, §8-

779, 2009 WL 4127546, at *4 (DN Nov. 23, 2009); Knechtel v. Choicepoint, Inc., No. D8-
SO, 2009 WL 4123275, at *4 {DNJ. Nov, 23, 2009). The cowt denied the defendants’
muotions fo dismiss as to the other counts. Carfton, 2009 WL 4127546, at *7; Knechtel, 2009
W1 4123275, at *8.
1. LEGAL STANDARD

Federal Rule of Civil Procedure 12(b3(6) provides that a complaint may be disinissed for

“failure to slate a claim upon which reliel can be granted.™ Fod. R, Civ, P 12(b)6), “Ta survive
a motion fo dismiss, a complaint must contain sufficient factnal matier, accepted 28 frug, to “state
a claim to relief that is plausible on ¥ts face ™™ Asheroft v, Iybal, 128 8. CL 1937, 1949 (2009)
(quoting Bell At Corp. v. Pwombly, 330 UK. 544, 570 (2007)). In lybal, the Snpreme Court set
forth 8 two-part analysis (hat district courts must conduct whon reviewing 2 complaint challenged
under Rule 12{(b)(6}. See Ffowler v. UPMC Shadyside, 578 F3d 203, 210-11 (3d Cir. 2609
{(describing Zrbal’s two-step inquiry). The distrivt court must {irst separate “the factual and Jegal
elements of a claim,”™ uccopting all of the complaint’s well-pleaded facts as true bt rejecting
fegal conclusions, fd at 218 {citing Ighal, 129 8. Ot at 1949); see alve lghal 129 8. Ci at 1949.
S0 (“Threadbare recitals vl the elements of a cause of action, supported by mere conclusory
statements, do not sulfice [to state a clain].”). Under this analysis, well-pleaded factual
allogations are to he given a presumption of veracily. Jgbdal, 129 8, C1 a1 1950, The district
court must then “determine whether the facts alleged in the complaint are sufficient w show that

the plaintiff has & “plausible claim for relief.”” Fowler, $78 F.3d at 211 {guoting fgbal, 129 8.



Ct. at [950). A complaint that merely alleges entitlement to reliel, without alieging facts that
show entitlcinent, must be dismissed. 47 By contrast, a complaint that demonsirates entitlement
to relief through well-pleaded facts will survive a motion (o disiniss. Sege id Given the nature of
the two-part analysis, “*{dletermining whether a3 complaint states a plausible elain for relief will
... be a context-specific task that requires the reviewing court 1o draw on ifs judicial experience
and common sense,”” See McTernan v. City of York, 577 ¥.3d 521, 530 {34 Cir. 2009) {quoting
Igbal, 129 8. C1, at 1950).
.  DISCUSSION

After reviewing the parties” submissions, the case law, and the recent opinions in
Marricone, Brestin, Knechue!l, and Carlten, we conclude that Delendants’ Motion to Dismiss
must be denied.

A. FCRA Claims

Count Two of the Amended Complaint seeks relief from Defondants for violations of 15
TLS.C, &5 16811, 1681e{b), 1681s.2(b}, 1681c, and 168]1g. (Doc. No. 24 9% 45(a)-{(d)}; compare
swith Knechtel, 2009 WL 4123275, at *2 {plaintitf alleging violations of the same sections of the
FORA). Delendauts argue that Plaiutiff has not sufficienily pled that any Defendant is a CRA,
which is & threshold requircement for Plaintiff"s elaims under 8§ 16811, 1681e(h), [681c, and
1681g. (Doc. No. 32 at 13-14.) Plaindff counters that the Amended Complaint sufficiently
alleges that Delerdianis are CRAs under the FCRA, (Do, No. 35-2 at 13-16.)

The FURA defines 2 CRA as

any person which, for monetary foes, dues, or on 4 cooperative nonprofit basis,

regularly capages in whele or in part in the practice of assemhling or svalusting
consumer credit information or other information on consumers for the purpose of



{urnishing consumer reports to third parties, and which uses any means or facility of
interstate commeree for the purpose of preparing or furnigshing consumer reports,

151U.8.C ¢ 1681a(f). Sumilarly, the FCRA defines a “consumer report”™ ag
any wriften, oral, or other communication of any information by a consumer
reporting agency bearing on a consumer’s credit worthiness, credit standing, credit
capacity, character, general reputation, personal characteristics, or mode of living
which is used or expected io be used or collected tn whole or in part for the purpose
of serving as a factor in establishing the consumer’s eligibility for—

(A} credit or insurance 10 be uscd primarily for personal, family, or household
purposes;

(B} employment purposes; or

(C} any other purpase authorized under section 1681b of this title.
I § 1681a(d) 1. Thus, for an entity to be a CRA, {1} it must act in exchange for compensation;
{2y it must regularly assemble or cvaluate information on consumers: {3} its purposc in
evaluating this information must be to furmsh consumer reports; and (4) it must utilize interstute
commerce 111 the preparation or furnishing of the consumcr report. Knechtel, 2009 WL 4123275,
at *3 {oiting Lewis v. Ohio Prof'l Elee. Network LLC, 190 F. Supp. 24 1049, 1036 {812, Ohio
20023}

Dcfendants argue that (1) Plaintiff has not adeguately slleged that Defendants assemble
and evaluate information on consumers, and that (2) Plaintiff has not adequately alleged that
Defendants disseminated a “consumer report.” (Doe, No. 32 at 15-18.)

5 Qg

Courts have found that the term “assemble or cvaluate” “implies a function which
irvolves more than reccipt and retransmission of information identifying a particular debt.”
Knechtel, 2009 W1 4123273, at *3 {surveying cases and quoting 2 'Angelo v. Wilmington Med

Cir, e, S15F. Supp. 1230, 1253 (D, Del, 1981}) {internal quotation marks omitted), Merely



sending of conveying documenis regarding consumer debts to CRAs does not constitute
“azsembling or cvaluating™ consumer credit infurmation under the FCRA. (riv. Fifth Third
Bank, 603 F. Supp. 2d 1171, 1175 (E., Wis. 2009) {citing DitGianni v. Sterry’s, 26 ¥.3d 346, 349
{2d Cir. 1994)).
In Murricone, Judge Brody of this Court rejeeted arguments identical fo those offered by
Defendants herc. See Marricone, 2009 WL 3245417, at *1. Judge Bredy concluded that
|tihe definition of a consumer reporting agency e 15 11.8.C. § 1681a(f) is fairly
broad, and the language of the statute as well as relevant case law danonstrate that
whether an entity Is acting as a consumct seporting agency in & particular situation
is a fact-specifie inquiry. While credit bureaus such as Fquifax may be the
paradigmatic CRAs, the term can extend beyond sueh entities, See, e.g., Williams v.
LexisNexis Risk Moo, Inc,, 2007 UK, Dist. LEXIS 82193, *4 (E.D, Va, 2007y,
Lewis v. Okio Profl Elec. Network LLC, 190 F. Supp. 2d 1049, 1061 {S.D. Qhio
2002), Thus factual discovery will help determine whether Defendants acted os
CRAs in this case. Absent binding case law holding that Lexis and Recd are not
CRAs as & matter of law, Plaintiff’s allegations that Defendants operated as CRAs
survives a 12(05{(6) motion to dismiss.
Jd Judge Brody denied the motion to dismisy the FCRA elaims without prejudice to Defendants
{0 reassert their arguments after the {acts had been fleshed out in discovery. In Bresfin, Judge
MelLaughlin of this Court In deeiding an identical motion to dismiss agreed with Judge Brody,
concluding that her resolution was “thorough and well reasoned.” See Brestin, No. (8-2236
{(E.D. Pa. Oct. 21, 2009},
We agree with the approach taken by Judpe Brody and Judge Mclaughlin, The
determination of whether Defendants are CRAs is a taci-specific inguiry. Discovery will be of
assistance in reaching the wltimate determination. Morcover, Plaintiff™s Amoeuded Complaint

alleges that LexisNexis is 4 division of Reed Elsevier; that Lexis and Reed work in concert with

each other with respoct to public records communications; that Lexis provides buckground



sereeniag services and decisions-making intelligence; that Lexis and Reed acquired CholeePoint
Serviees, Inc., a public records business; that CholcePoint has been found 10 he a CRA vnder the
FCRA; that Lexis and Reed have assumed the role of communicating and publishing select
records information including information about bankrupicies, judgments, and tax liens as
successors to ChoicePoint’s public records husiness; and that Lexis and Reed operate a consuner
reporting agency. {(Doc. No, 24 99 6-11, 16-18} "These allegations are sufficient to permita
reasonable infercnce that in exchange for compensation Defendants assembled and evaluated
information on conyumers bearing on their creditworthiness for third parties and that they used
facilitics of interstate commerce o fusnish their reports. These allegations are sullicient to
permit furlher discovery on the issue.

B. Supplemental Siate Law Claims

The parties have not fuily briefed the issue of which state’s Jaw applies to Plaintiffs
supplemental state-law claims, In a footnote Defendant indicates that Mississippi law applies
because Plainiiff is a resident of Mississippi, and the state of a plaintiff’s domicile is typically the
state wilh the greater interest in a defamation case. (Doc. No. 32 at 19 n.8 (citing Fitzparrick v
Mitky Way Prods., 537 F. Supyp. 163, 171 & n. 16 (E.D. Pa. 1982)) Plamntiff does not take issue
with Defendants’ position. Based upon this apparent agreement, we will assume for purposes of
this Motion that Mississippi law applies to Plaintiff"s state-law defamation and invaston of
privacy claims. Sve 777388 Ontarie Led v Lencore Acoustics Corp, 108 F. Supp. 2d 56,61 n.2
(E.DN.Y. 2000) {assuming for purposcs of motion to dismiss that New York law applied),

£ Defomation

To catablish a claim for defamation under Missigsippi law, 2 plainti{{ must prove: (Da



false and defamatory statemment conceming plaintiffs (2) the unprivileged publication to a third
party; (3) fault amounting at least to negligence on part of puhlisher, (4) and either the
actionahility of the statemenyt wrespective of special harm or the existence of special harm caused
by the publication. Armistead v. Minor, 815 So. 24 1189, 1193 (Miss. 2002) (citing Franklin v.
Thompson, 722 So. 2d 688, 692 (Miss. 1998)). Defendants argue that the Amonded Complaint
fails to allege sufficicnt facts to state a claim for relicf. (Doc. Ne, 32 at 13-21.) Plaintilf
resporsds that there are sufficient facts pled to withstand the Motion. We agree with Plamntff,

Disregarding aliepations that are merely legal conclusions, Plaintif{ has alleged the
following well-pleaded facts: (1) Defendants have reported derogatory and inaccurale stafements
regarding a bankruptey, multiple tax lens, and a mortgage account {Doc. No, 24 9 12-13, 20%
(2) the allegedly inaceurate and derogatory statements were reported to third parties (i 95 12,
15, 17-20); {31 Plamntiif disputed the inaccurate information through the national CRAs, which
gave notice of the dispute to Defendants (id 1 21-27); and (4) Plaintiff has suffered damage as a
result ol Defendants’ actions. (/d. 9% 28-32.) These allegations, taken as trug, establish a
plausible claim for defamation under Misstssippi law. Defendants”™ Motion to Dismiss will
therefore be denicd as to Counl Four of the Amended Complaint.

2 Invayion of Privacy/Fuoise Light

Under Mississippi law, the tort of invasion of privacy is comprised of four distinct sub-
torts: {1} the intentional intrusion upon the solifude or seclusion of anuther; (2} the apprapriation
of another’s identuly for an unpermitted use; (3} the public disclosure of private facts; and
(4} holding another to the public eye n a false light, Plaxico v. Michael, 735 So. 24 1036, 1039

{Miss. 1999} {citing Candebar v. Flanagan, 487 So. 2d 207, 200 {Miss. 1986)); se¢ also



Restaternent {Second) of Torts § 6324, Plaintiff alleges only that Defendants held him to the
public eve in a fulse light. {Doc. No. 24 1969-72.}

To establigh a claim for false light in Mississippi, a plaintiff nwust show that (1) the false
light in which he was placed would be highly offensive to a reasonable person, and (2) the actor
had knowledge of or acted In reckless disregard as to the falsity of the publicized matier and the
false light in which the other would be placed. Cook v, Murdi Gras Casino Corp., 697 So. 2d
378, 382 (Miss. 1997) (viting Prescont v, Bay St Louis Newspapers, Inc., 497 S0, 2d 77, 79
(Miss. 19861,

The Amended Complaint states a plansitle ¢laimn for false light. Plaintiff has alleged that
Defendants reported o third parties that Plaintif] had declared baskruptey and was subject to
muitiple tax Hiens, and that this information reflected negatively on Plaintiff. (Doc. No. 24 99 12-
14, 20.) Morgover, Plaintiff has alleged that he repeatedly complained about the inaceural
information (o Defendants, and that Defendants took no action to address his complaings. (2
4 21-27.) These allegations cslablish a plausibic claim for false lipht under Mississippd law,

Defendants argue that Plaintiff hag failed to stale 2 claim for false light because the
inaccurate information that Defendants disseminated about Plaintiff is not private. Defendanis
argue that this information “ig of public record readily accessible by the general public.” (Doc.
No. 32 at 21.) We tave found o suthorily, and Defendants have provided none, that under

Mississippi law information used to poriray a panty in g false light must be private *

* 'We noie that the court in Marricone applied Pennsylvaniu law and dismissed the
plaintift™s faise light claim because the plainti{f had not alleged that the facts used 1o portray him
in a false light were privale facts. 2009 WL 3245417, at *2. The court determined that the
elements of a false light claim under Pennsylvania [aw arc “prblicity, given Lo private facts,
which would be highly offensive to u recasonable person and wlich are not of legitimate concern

G



Defendunts also argue that Plaintiff has fuiled to allege that the inaccurate information
was sufficiently publicized to state a claim for falsc light. (IDoc. No, 32 at 21-22)) The Amended
Complaint alleges that the inaccurate information was transmitted (0 “potential credit grantors
and ereditors as well as {amily, friends, and the general public.” This is sufficient. Count 8ix of
the Amended Complaint therefore survives the Motion to Dismiss.

C. Injunctive Rehiel

In his prayer for relief, Plaintiff secks an injunction ditecting Defendants to cease further
reporting of inaccurate information about Plainti{f and to send updated eredit reports (o entitics
that have requested Plainiifi”s credit report in the last three years, (Doc. Neo. 24 at 13-14.)
Defendants argue that seeking injuactive relief for the state-law claims is an end-run around the
FCRA, which does not penmit injunctive reliel in private litigation,

The courts in Marricone and Anechiel conchuded that this issue was not nipe for
disposition. The Knechfel eourt noted that whether the FCRA preciudes Plaintiff from seeking
injunciive relief under state law raised issucs that had not been briefed by the parties. Knechrel,
2009 WL 4123275, at *7. The saine situation exisls here, The parties have not adequately
bricied whether state law laims that permit injunctive relief are precmpted by the FCRA., Usder
the circumstances we will not address this issue. Defendants’ Motion to Dismiss Plaintiff's
request [or injunctive relief s therefore denied without prejudice to Defendants” right to raise the

igsue at a later date.

to the public.” /d at *2 {quoting Strickland v. Univ. of Scranton, 700 A.2d 979, 987 {(Pa. Super,
19971 {internal quotation marks omitted).
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. CONCLUSION
For these reasons, the Nefendants® Motion 1o Dismiss will be denied,

An appropriate Order follows,

BY THE COURT:
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IN THE UNITED STATES DISTRICT COURT
FOR TIHE EASTERN DISTRICT OF PENNSYLVANIA

JESSIE I PAYNE, JR,
CTVIL ACTION

Y.

NO. 09368
TRANS UNION, LLC, BT Al.

ORDER
AND NOW, this 25/ ™" day of March, 2010, upon consideration of the Motion 1o
Dismiss Amended Complaint Pursuant to Rule 12¢636) of Defendants LexisNexis Risk &
Information Analytics Group Inc. and Reed Elsevier Ine. {Doc. No. 32, it is ORDERED that
Defendants’ Motion is DENIED.
IV I8 8O ORDERED.
BY THE COURT:
d )
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