
IN THE L'NITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF PENNSYLVANL..  

BEVERLY MCHERRlN,  CIVIL  ACTION 

Plaintiff,  NO, 09·2035 

v, 
FILED 

MICHAEL  .I, ASTRUE 
'AUG 31 2QWCommissioner ofthe Social Security 

Administration 

ｾｾｾ＠
Defendant 

OPINIQN AND ORDER 

Slom.ky, J.  August 31, 2010 

I.  INTRODUCTlO:>I 

Bctcrc the Court is Defendant Commissioner of Social Security's Objections to the 

Magistrate Judge', Report and Recommendation. (Doc, No, 14),  On May 11, 2009, Plaintiff filed 

a Motion ror Leave to Proceed In Funn. Pauperis, (Doc, '10, 1),  On May 13, 2009, Plaintiff filed 

her Complaint, (Doc, '10, 13), alleging wTongful denial ofSoclal Security Disability Insurance and 

Supplementai Security Income. The case vv­as referred to Magistrate Judge Arnold C. Rapoport for 

a Report and Recommendation, (Doc, No, 7).  On September 4, 2009, Plaintiff filed a Motion for 

Summary Judgment Or; in the Alternative! Motion for Remand, and a Brief.and Statement of 

Issues in Support ofRequest for Review and Motion for Summary Judgment (Doc. NQ, 8).  On 

November 5, 2009, Defendant filed a Respcnse to Request for Review of Plaintiff (Doc. No, 10), 

On April  14, 20 I 0, Judge Rapoport issued his Repcrt and Recommendation, (Doc, No, 13). and on 

April  27, 2010, Delendant filed his Objections (Doc, No, 14),  Plaintiff filed a Reply in Oppcsition 
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to Defendant', Objections (Doc, No. 15) on May 5, 2010, and a hearing was held on the Objections 

on July 14,2010, 

After an independent review of the record. and for the following reasons, the Report and 

Recommendation of Magistrate Judge Rapoport will  be approved and adopted, the 

Commissioner's decision will  be vacated! and the matter will  be remanded to the Commissioner 

for further consideration. 

n. PROCEDURAL HISTORY 

On December 28. 2005, Plaintiff Beverly McHerrin filed an application lor Disability 

Insurance Benetits ("OIB") and Supplemental Security Income ("S51") Benefit,. In her 

application, Plaintiff alleged she has a disability that began on ;,larch 27, 2005 that resulted from 

DeQuervain1S  ｴ･ｮｯｳＩＧｮｯｶｩｴｩｳｾ＠ human immunodeficiency virus (HIV positive status). cervical 

radiculopatby, knee pain, degenerative joint disease, and depression. On February 24, 2006, the 

application was denied. On April  5,2006, Plaintiff filed a written request for a hearing before the 

Administralive Law Judge f'AU"»  On June 28, 2007, lbe ALJ held the hearing requested by 

Plaintiff,  During the hearing, Plaintiff and a Vocational Expert ("Vii")  testified. 

On August 31,2007, the AU concluded that I'laintiffwas not disabled. The AU found 

that Plaintiff did not have an impairment or combination ofimpainnents that met or were 

medically equallo the Commissioner's Listing ofImpairments, (Administrative Record, 16 

(hereinafter "R.")).  The AU also determined that Plaintiff possessed the residual fimctional 

capacity ("RFC") to engage in a limited range of sedentary work. and that she could return to her 

previous wurk as a surveillance system monitor.  (R. 8). 

III,  LEGAL STANDARD 



The issue before the Court is whether the record shows substantial evidence to support the 

Commissioner's final decision that Plaintiff is not disabled. 42 U,S.C, § 405(g), "Substantial 

evidence" is such relevant evidence that a reasonable mind might accept as adequate to support a 

decision, Cilem y. Barnhart, 29 Fed, Appx. 898,901 (3d Cir. 2002) (quoting Richardson v. 

Perales. 402 U.S. 389, 407 (1971)). :lee WiIIi31l1'l. v. SyJljylUl, 970 F,2d 1178, 1182 (3d Cif,  1992). 

This Court must accept any findings of fact made by the Commissioner as conclusive, if they are 

supported by substlUltial evidence. 42 U.s,C. § 405, 

Vv'hen the AU makes his decision on behalf of the Commissioner,! he is required to 

consider all relevant evidence in the record and provide some indication of what evidence he 

rejccted and why be rejected it.  ,'lee Rav v. Astruc, 649 F. Supp. 2d 391, 402 (ED. Pa. 2009), 

(quoting AdornQ v. Shalala, 40 F.3d 43, 48 (3d Cir. 1994), 

The Court's detennination that the Commissioner'S decision is supported by substantial 

evidence is the 11m step in this CQurt's revjew, The Court must also detennine iftlJC AL.I  applied 

the proper legal standards in evaluating a claim of disability,  Cona v. Heckler, 750 P,2d 245, 247 

(3d Cir. 1984). 

A claimant proves she has a "disability" when she demonstrates a medically deter.minable 

basis for an impairment that prevents her from engaging in any "substantial gainful activity for a 

1 Title 42 U.S.C. § 405, which governs the procedure for the review of benefit 
applications, administrative hearings, and appeals to district courts, states that findings offact 
and decision." as to eligibility for benet1ts are made by the Commissioner. Pursuant to § 
405(b)(l), if an applicant wishes to contest a decision of the Commissioner, the Commissioner 
must onh the applicant a hearing al which evidence is adduced, and the Commissioner must 
then affirm, modify or reverse his prior decision. The AU conducts the hearing on behalfof the 
Commissioner and issues: the decision which affinns. modifies or reverses the prior decision 
under § 405. Therefore, the titles «AL]," and "Commissioner" may be used interchangeably 
throughout this opinion, 
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statutory J2­lUonth period." 42 U.S.C § 423(d)(J). 

In order to detennine if a claimant possegses an impairment that prevents: her from 

engaging in any substantial gainful activity. the Commissioner evaluates five factors, Soc, Sec, 

Ruling 00­4p (hereinafter "SSR OMp"), 

The sequence ofrcview of the five factors is as follows: 

(J) if the claimant iscurrently engaged in substantial gainful employment, she will 

be found not disabled; 

(2) ifthe claimant does not suffer from a "severe impairment:; she wiH be fOlUld  not 

disabled: 

(3) if a severe impairment meets or equals a listed impairment in 20 C,F,R Part 

404, Subpart P,  Appendix I and has lasted or is expected to last continually for 

at lease twelve months, then the claimant will  be fuund disabled; 

(4) if the severe impairment does not meet prong (3), the Commissioner 

considers the claimant's residual fum::tiona1 capacity ("RFC") to determine 

whether she can perform work she has done in the paSl despite the severe 

impairment ­ ifshe can, she will  be found not disabled; 

(5) if the claimant cannot perform her past work, the Commissioner will  consider 

the claimant's RFC, age, education, and past work experience to determine 

v.>hether she can perfonn other work which exists in the national economy, 

See § 404, 1520(b)­{I). 

IV,  FACTS 

As parl ofher review of the facts, the ALI  found that Plaintiff is a woman in her forties 
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who suffers from DcQuervain's tenosynovitis. HIV,  cervical raciiculopathy, knee pain and 

depression, (R, 15),  Plaintiffhas seen a chiropractor and a rheumatologist in the past for her back 

and neck pain, (R. 18),  She has been treated with anti­inflammatory drugs for her tenosynovitis. 

(R. 19). Plaintiff has not been engaged in substantial gainful employment under Step 1 of the 

Social Security Administration's regulations. The AU found that Plaintiff's tenosynovitis. HIV 

positive status. cervical radiculopathy. knee pain, and depression were severe impainnents under 

Step 2 of the above sequence. (R 16).  However, the AU found that these severe impairmenls, 

either alone or in combination, did not meet or equal one of the Commissioner's listed impairments 

in 20 C.F.R Part 404 Subpart P, as required under Step 3.  (!Q). 

Next, the ALI considered Plaintiff"s RFe to determine if she v.-as capable ofretuming to 

her past employment under Step 4, Z PlaintilI had pl'eviousJy worked as a dispatcher, ｲｾ･ｲｶ｡ｴｩｯｮ＠

clerk, inventory clerk, housekeeper. telephone solicitor, and surveillance system monitor. (R, 20). 

After analyzing the record in  its entirety. the ALJ concluded that Plaintiff had the RfC 

capacity to lift and/or carry ten pounds. sit with nonnal breaks for six hours in an eight­hour work 

day, stand andlor walk with normal breaks for two hours in an eight­hour day, and no push/pull 

limitations. (R. 17).  The AU limited Plaintilfto the following nnncxertional activities: occasional 

2The AU foHows a two step process when deciding a claimant's RFC. At step one, the 
ALJ looks 10 detennine whether there is an Imderlying medically detenninable physicaJ or mental 
lmpairment(s) that can be sho\\u by mooically acceptable clinical and laboratory diagnostic 
techniques, v.'hich could reasonab'y be expected to produce the claimant's pain or other 
symptoms. (R. 17). At step two, ifan underlying physical or mental impairment(s) can be 
shown, the AU then evaluates the intensity, persistence, and limiting effects of the claimant's 
symptoms lo dctennine the extent to which they limit the claimant's ability to do basic work 
activities, W.  The ALl evaluates the medical records provided by healthcarc professionals to 
determine whether they corroborate Plaintifrs description of her ailments, Id, 
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postural activity, no constant hand use, simple repetitive tasks, and occasional changes in the work 

setting. @.) 

The AU concluded that based on her RFC, Plaintiff was qualified for sedentary work. @.) 

The AU further determined that Plaintiff \vas capable of returning to her past relevant work as: a 

surveiUance system monitor based on the VE's testimony that the surveillance system monitor 

position confonns with thc Jimitations in Plaintiff's RFC, (R. 20). In accordance with Step 4 of 

the Social Sc'Curity Act's Guidelines. the ALJ deteImined Plaintiff was not disabled. @.) 

V. DISCUSSION 

A. ｂ｡ｾＡｧｵＺｯｵｮ､＠

In this case, the issue in dispute is whether the claimant is truly nol disabled ｢･｣｡ｵｳ･ｾ＠ as 

found by the ALJ, she can perform her former duties as a surveillance system monitor. In order to 

determine if the claimant can perform the work she has pcrfonned in the past. the Commissioner is 

required to analyze several sources of information. 

One source of information used to determine ifa claimant is capable ofperforming her past 

work is the Dictionary of Occupational Titles ("DOT"). The DOT is a vocational dictionary that 

lists and defines aU jobs available in the national economy and specifies what qualifications are 

neOOed to perform each job. Soc. Sec. Ruling 00-4p (hereinafter "SSR OO·4p"). Within each 

listing. the DOT breaks: down the requirements nt':ccssary to perfonn a job. \Vhile there are several 

categories of requirements in each DOT listing. the two requirements at issuc here are the Specific 

Vocational Preparation ("SVP") levels and the reasoning Jevels, In the DOT. SVP levels refer to 

the actual skill level nccessa!)' to perfonn the listed job. SSR OO.4p. A skill is defined as 

knnwledge of a work activity that requires the exercise of significant judgment that goes beyond 



the carrying out of simple job duties and is acquired through performance ofan occupation that is 

above the unskiUcd level, lQ. DOT reasoning levels refer to infonn!d and formalleve-Is of 

education required for satisfuctory job performance. OlCQI, App. C. 

The Commissioner also consults the Code of Federa1 Regulations ("CFR"), In the CFR, 

the Commissioner has promulgated regulations for categories of work available ill the national 

""onomy. lhe CFR lists three work categories: Wlskilled, semi-skilled, and skilled, 20 C.P,R, § 

416,968, The CFR's three work categories wrrcspond with lhe SVP levels listed in the DOT, 

SSR 00-4p, For example, unskilled work specifically corres',pollds "ith the DOT's SVP of 1-2. 

SSR 0o-4p. However, the CFR does not specity what reasoning level is necessary to perform each 

skill level, and the CFR skill groupings do not correspond \-'lith the OOT reasoning levels, 

If claimant requests an administrative hearing during the application phase. the ALJ, who 

perfonns the hearing on behalfof the Commissioner, will also rely on the testimony of aVE. Id. 

The Social Security Administration promulgated a ruling, Soc. Sec. Ruling 00-4p, to govern how 

the VE's testimony should be used during the administrative ｰｲｯ｣･ｳｾＮ＠ ld. The ruling emphasiles 

that before making a final determination, the ALJ must first identify and obtatn a reasonable 

explanation for any conflicts between the VE testimony and the DOT. SSR 00-4p. A c1aim is 

unlawfully denied if the ALJ denies the claim without first discussing and resolving coni1icts 

between the VE', testimony and the DOT. 

B. A!1jumenl 

Plaintjff filed this claim to dispute the ALl's conclusion that a claimant with an RFC 

limiting her to simple, repetitive tasks could perform the work of a surveillance system monitor. 

(Doc, 15 at 1), The AlJ relied on the testimony of the VE in mling Plaintitlcould perform her 
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past work as a lSurveillance system monitor, P1aintiff contends that the DOT describes the position 

of surveillance system monitor as requiring level 3 reasoning skins and for this reason it oonmcts 

with the RFC established for Plaintiff by the ALl and accordingly is not work that Plaintiff can 

perform. (lJ.)' 

However, based on the ALJ's ftnrlings. which limit her to simple repetitive tasks, Plaintiff 

possesses only level 1 or level 2 reasoning skills. (Doc. 15 at 2). Therefore, Plaintiff contends that 

the level 3 reasoning applicable to surveillance system monitor is beyond ber ability. (Doc. 15 at 

6). Plaintiff argues that her elaim was unlawfully dellied because a conllicl between the VE's 

tes.timony as credited by the AU and the DOT was not resolved before the AU made her final 

detenninatioll. @.) 

The Magistrate's Report and Recommendation found that a limitation to simple, repetitive 

tasks is inconsistent with ajob requiring level 3 reasoning skills; consequently. a discrepancy 

between the VE's testimony and the DOT existed at the time the ALJ made her fInal decision, 

(Doc, 13 at 9). The Magistrate held that the AL] had a duty to consider the discrepancy between 

the VE's testimony and the DOT, and that the All failed to identifY and explain the discrepancy. 

<Ill. at 10). The Court found that the ALl erred in her decision when she relied on the VE's 

'In the DOT, level 3 reasoning skills are defined as the skills to "[a]pply commonsense 
understanding to carry out instructions furnished in written, oral. or diagrammatic fonn. Deal 
with problems involving several concrete variables in or from standardized situations," DICOT 
544.582·010. Level 2 reasoning skills are defined as the skills to "[a]pply commonsense 
understanding to carry out detailed but uninvolved written Of Of a,I instructions. Deal with 
problems involving a lew concrete variables in or from standardized situations:1 nICOT 
ｓＰＳＮＶＸＵｾＰＱＴＬ＠ Levell reasoning skills are defined as the skills to "[a]pply commonsense 
understanding to carry out simple ｯｮ･ｾｯｲ＠ two-step instructions. Deal with standardized situations 
with occasional Of no variables in or from these situations encountered on the joh." DICOT 
402.687-014. 
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testimony without first resolving the discrepancy. (M,) The Magislrate vacated the ALJ's decision 

and remanded PlaintiWs case to the AUt 50 that she could consider and explain the VE's 

discrepancy with the DOT, (M.) 

In his objections, Defendant urges this Court to decline to adopt the Magistrate Judge's 

Report and Recommendation and to affinn the ALJ's decision in its entirety. (Doc. 14 at 1). 

Defcndan.! asserts that, when determining which jobs claimants are able to perform, the AU must 

follow the guidelines mandated by the Social Security Adminislr'ation in the CFR. (Id. at 2). 

According to the CFR, the surveillance system monitor position is unskilled, which correlates to an 

SVP level of2, a skill level which Plaintiff'::; RFC indicates she is capable of perfutTl1ing. CW. at 3-

4).  That the surveillance system monitor position has a reaooning Jevel ofJ and thus is beyond 

Plaintiffs RFC, Defendant argues, "directly contravenes the Commissioner's regulatory definition 

of unskilled work set forth in SSR 00­4p." (M,) Defendan! argues that "it would be inconsistent 

with the Commissioner's regulatory scheme to rely upon the maximum reasoning levels in the 

DOT as evidence that the nlcntal demands of [surveillance system monitor] exceed those for 

unskilled work,"  and that Defendant's position on this issue should be given deference, (Id. at 4). 

t'or the follov,ring reasons, the Court will  adopt the Magistrate's Report and 

Recommendation and remand the case for further proceedings, 

1.   SSR 00­4P Define. the Procedure the ALJ Must Follow When Ihe VE', 
Testimony Conflitls with Ibe DOT. 

SSR·04p is a self·promulgated Social Security ruling that interprets Social Security 

regulations 20 C,F,R, § 404. 1566(d).(e) and § 416,966(d),(e), Social Security rulings are binding 

al.lIlev.ls oftb. adjudicative process, Walton v. Haiter. 243 F.3d 703 (3d CiT. 2001). The 
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specific purpose of adopting SSR 00-4p was to clarify Social Securit:/s standards for identifying 

and resolving conflicts between "·occupational evidence provided by a VB or VS and information 

in the DOT." SSR 00-4p. 

SSR 004p states that the Commissioner primarily relies on the DOT for lnf01mation about 

the requirements of work in the national economy, and on testimony by the VE to re.'IDlve complex 

vocational issues. The ruling states that evidence provided by a VE during an administrative 

hearing should be consistenr with the occupational inforn,.!;on supplied by the DOT. kI. SSR 00· 

4p further provides that "[nJeither the DOT nor the VB or VS evidence automatically 'trumps' 

when there is a conflict." J.4. Rather, the ALJ "must resolve the conflict by determining if the 

explanation given by the VB or VS is reasonable and provides a basis for relying on the VE or VS 

testimony rather than the DOT infonnation/' Id. In this ｃｩｲ｣ｵｩｴｾ＠ courts have interprete-d this ruling 

to mean that the AIJ has an affirmative duty to ask a VE if a conflict exists between his opinion 

and dle DOT before relying on thc VE', testimony. Walker v. Astruc, 2010 WL 3161551, *5·6 

(R.D. Po. Aug. 10,2010). 

The Third Circuit has held that Ihllure of the ALl to comply with the requirements in SSR 

Q()·4p to fully develop the record may result in remand of a claim by the district court. Rutherford 

v, Barnhart. 399 F.3d 546, 557 (3d Cir. 2005); ｾ Williams v. Barnhart, 424 F. Supp. 2d 796. 801 

(B.D. Pa. 2Q()6); Walker, 2010 WL 3167557, at *5·6. However, the Third Circuit has also 

cautioned that remand is only appropriate where the VE' 5 testimony Is inconsistent ｾｩｴｨ＠ the DOT 

and there is no other substantial evidence jn the record to suppOtt the All's decision. !!;!. The 

jnconsistencies are flOt fatal, and SSR ｏｏｾＴｰ＠ does not requit-e remand, ifsubstantjal evidence exist.') 

in other portions of the record that can fonu an appropriate basis to support the ALJ's result. lQ. 
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Here. the VE's testimony conflicts with the infonnation contained in the DOT, The ALJ 

found that Plaintiffmust be limited to jobs that only involve simple, repetitive tasks. (R. 17). The 

DOT lists surveillance system monitor work as having an SVP of2 (and thus: as qualifying as 

"unskilled" work under the Cf'R) but as also requiring level 3 reasoning. A RFC that limits a 

claimant to simple. repetitive tasks has been held 10 be inconsistent with a job requiring level 3 

reasoning. See ｈＡｗｾ･ｴｴ＠ v. B!IIlIhart. 395 F. 3d 1168, 1176 (10th Cir. 2005) (,"Plaintiff retains the 

attention, concentration, persistence and pace levels required for simple and routine work tasks .. , 

Thil'> limitation seems inconsistent '-"'lth the demands of level three ｲ･｡ｳｯｮｩｮｧＮＩｾ＠ Mead v. Barnhart, 

2004 WL 2580744, *2 (D.N.H Nov. 15,2004) ("A [DOTJ reasoning [I level of2, or higher. 

assumes that the applicant is capable of more than simple or repetitive tasks,"). 

The fact that the surveillance system monitor's SVP classifies it a<; "unskilled,'" and 

therefore within P\aintiff's SVP, docs not neutralize or supplant the reasoning level conflict. A 

number ofcourts have found the DOT's reasoning levels are much more indicative ofwhether the 

claimant is capable of performing more than simple, repetitive tasks. a, Lucv v. Chater, 113 

FJd 905, 909 (8th Cir, 1997); Colon v. Astrue, No. 06-4971, Doc. No. 14 at 23-24; Doc. No. 15 

(B.D. Pa. Nov. 13,2007); CQonerv. Barnhl!!1, 2004 WL 2381515, '4 (N.D. Okla. Oct 15,2004); 

Hall-Grover v. Barnhart, 2004 WL 1529283, '4 (D, Me. Apr. 30, 2004). Although SVP and GED 

reasoning level both address intellectual requirement.s ofan oceupation, they have different 

applications. "Th<: DOT's explanation ofSVP suggests that SYP rel.tes to the vocational 

preparation required to perfonn a job and does not address whether a job entails simple tasks, 

while the ... OED reasoning level pertains to the complexity of ajob,'" Estrada v. Bamlwt. 417 F. 

Supp. 2d 1299, 1302 nJ (M.D. Fla. 2006); ｾ Coover, 2004 WL 2382525, at *4 (finding th.t a 
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limitation to simple tasks appears more relevant to ajob's reasoning level) than to its SVP level, 

which focuses on vocational preparedness). 

Accordingly, courts in this district and elsewhere have held. when considering an AU's 

adoption of testimony by a VE that a plaintiff can perfonn an occupation with a reasoning level 

higher than that allowed by !he plaintiff s RFC, an apparent unresolved conflict exists and remand 

is required. E.g., EUisQn v, Astr\lc, No, 08-2101, Doc. No. 15; Doc, NQ, 14 at 17-18 (E.D, Pa, Apr. 

30,2009) (approving and adopting magistrate's report and recommendation lindins that a 

limitation to performing simple, routine tasks was inconsistent with performing the duties ofjobs 

that required level 3 reasoning. including surveillance system monitor, and remanding the case); 

Colon. No, 06-4971, Doc. No. 15; Dec. No. 14 at 22-23 (approving and adopting magistrate's 

report and recommendation finding that a limitation to performing simple, routine, one to two step 

tasks ｗｾ inconsistent with performing the duties of surveillance system monitor ｾ＠ and remanding 

lhe case). 

Here, despite the DOT classification of surveillance system monitor as requiring level 3 

reasoning, the VE t.stilied Plaintiff could perform her past occupation. (R. at 630), In a 

hypothetical, the ALI asked the VE whether an individual of Plaintiff's age, education and work 

experience who is "able to 11ft up to 10 Ibs, sit for six hours; stand and walk lor two hours, 

occasional postural activities: being limited to simple repetitive tasks with only occasional changes 

in the work settings," could perfOIUl any ofPlaintiffs past relevant work. <JJ!.) The VE identilied 

only the surveillance system monitor as "past relevant work" which Plaintiff could resume. Q4.) 

The VE explained only that the surveillance system monitor is "viable given that it's WlSkilled. 

repetitive and sedentary, (and] it doesn't require any postural." CIi!.) Based on the VE's testimony, 
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the ALJ held Plaintiff is capable of performing past relevant work as a surveillance system 

monitor, and accordingly denied her claim at Step 4. (R. at 20), 

Because the AU never inquired of the VE how Plaintiff can perfomt the surveillance 

system monitor job, \\ilich has a reasoning level of 3, consistent -with her finding that P1aintiff can 

perfonn only simple, repetitive work. an "apparent unresolved conflict" exists requiring thal the 

ALI should have followed the S8R 00-4p procedure, Mead, 2004 WL 2580744, at *2 (holding 

that an "apparent unresolved conflict" exists Volhenever the VB fails to explain why his testimony is 

consistent with the DOT), The AU had the affiITllative duty to discQver and reconcile the 

discrepancy, and the ALJ never elicited an explanation from the VB. .For this reason, remand is 

necessary so that the ALJ can follow the SSR-004p procedure for granting or denying disability 

claims. 

2.  The Record Does Not Provide Ｇｾｓｵ｢ｳｴ｡ｮｴｩ｡ｊ＠ Evidence" Tbat Plaintiff is 
Capable of Performing the Surveillance System Monitor Job. 

In light of the Third Circuit's caution that remand is only appropriate where the VE's 

testimony is inconsistent with the DOT and there is no other substantial evidence in the record to 

support the AU's decision, Rutherfgrd, 399 F.3d at 557, the Court will now consider whether the 

record here provides substantial evidence that PlaintifI can perform the job of surventance system 

monitor. Defendant argues that the AIJ's decision thm Plaintiff is able to "vork as a surveHfance 

system monitor is supported by substantial evidence, despite the ALl's procedural defect, because 

the VE considered Plaintiff's RfC along with her fowa! education and past work experience. 

Thus, Defendant argues, the ALJ's decision should be affirmed. 

If the VB believed, based on Plaintiffs RFC, education and work experience, that Plaintiff 
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eQuld actuaUy perform at a GED reasoning level of three. he should have discussed these matters in 

his testimony. The VE never testified to this conclusion, nor discussed the factors of education and 

work experience in any detail. Instead, the VE was present when the AIJ asked Plaintiff a single 

question about her education (Question: Ｂ｜ｗｨ｡ｴｾｳ＠ the highest grade you completed in school?" 

Answer: "Ninth" (R. 615», and the VE merely listed Plaintiffs prior work history and each 

position's skill level (R 629-(30). 

The AU's Report does not address or weigh Plaintiffs formal education and past work 

experience. ｔｨ･ｲ｣ｦｯｲ･ｾ＠ the Court cannot identify any evidence in the record that demonstrates how 

Plaintiffs education level and past work experience relate to her ability to perform a level three 

reasoning job. 

Furthermore, Plaintiff argues that her depression makes it more difficult to perform. at her 

previous mental capacity. In her report. the ALJ did not address the effect ofPlaintiffs depression 

on her mental capacity, In regard to the depression, the ALJ merely stated, '<She does not see a 

spedalist." (R, 18). Additionally, the VE did not address Plaintiff's depression at all during his 

testimony. However, Plaintiffs depression is a factor that may affect her reasoning level. 

Plaintiff's depression may account for the apparent change in Plaintiff's reasoning from a level of 3 

or higher when she worked as a surveillance system monitor to her current RPe, as found by the 

AU, which limits her to simple and repetitive tasks at'Id correlates to a 1 or 2 reasoning level. 

ｈｯｷ･ｶ･ｲｾ＠ there is not sufficient e,,'idence on the record to allow this Court to determine whether 

Plaintiffs depression is a relevant factor, and how her mental health, together with her education 

and \vork experience> relate to her ability to perform at ajob requiring a OED reasoning level of3 

or higher. 
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In sum, the Court cannot ignore the procedural error and affinn the AU's decision. An 

independent evaluation of the record here does not provide this COWl with the substantial evidence 

necessary to reconcile the conflict between the VE's testimony and the DOT and to find that 

Plaintiff is capable of perfo1111ing work with level 3 reasoning requirements. Because it is the 

function of the AU, not the courts, to evaluate the evidence. Fargnoli v. Massanari, 247 F.3d 34, 

42 (3d Cir. 2001), a remand is appropriate to give the ALJ the opportunity to analyze all evidence 

of record and to receive any additional evidence offered hy the parties. 

VI. CONCLUSION 

In conclusion, this case must be remanded to resolve the inconsistency between Plaintiff's 

RFC, the job identified by the VE as a prior job which Plaintiff can perfonn. and the requirements 

ofthat job as set forth in the DOT. The Court ....ill adopt the Magistrate's Report and 

Recommendation and remand for further proceedings. An appropriate order follows. 
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