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INTHE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANWAR VIVIAN, : CIVIL ACTION
Potitioner :
¥,

GERALD ROZUM, et al.,

Respondents : NO. 99-CV-3822

MEMORANDUM AND ORDER

Dhitter, 1. March 13, 2010
Anwear Vivian was convicled in state court of first degree nwrder and sentenced to life in

prison. Ile now petiions for a writ of Aabeas corpuy on the grounds that he was denied due

pracess, equal protection, and that his rial counsel was incffective, For the reasons that follow,

T will deny hig netition,

in his opimon sefting forth why he had donied Vivian’s post-sentenging motions, the irial
judge, the Honorable Willian R. Toul, Jr., desuribed the pertinent events in this way,

O December 19, 2001, at a bus stop in Upper Darby, the delendant had a
verbal confroniation with a group of voung men that included Conrad Roberson,
Kenncth and Darryl Williams and Lorenzo Rankins, The conlrontation cscatated
boiween the defendant and Darryl Williams when they hoth boarded 1 public bus
and began fighting on the bus, This resujted in Darcyl Williams being removed
from Lhe bus. This confrontation wus the harbinger of another confrontation two
days fater that led fo the death of James Lajuie,

On Friday, December 21, 2001, sometime around 5:00 pm, Conrad
Roberson, Lorenzo Rankins, Rasheen Lyles, Jamoes Lajoie were at Suong Le’s
houss playing pool with him. They decided to get food at a local deli on
Pembroke Avenue in Fast Lansdowne. At the intersection of Pembroke and Penn
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Boulevard, East Lansdowne, they saw someone on the other side of the
intersection near some bushes. The person crossed Pembroke, yelled to the group
and by words and geslurcs made what was perceived by the group to he a threat.
The person pulled out a gun and the group of young men ran in different
directions as shols were fired. Conrad Roberson and Suony Le ran in one
direction and Lorcnzo Rankins, Rasheen Lylcs and the victim ran in a different
direction. A number of shots were fired at Lorenzo Ranking, Rasheon Lyles and
the victim, James Lajoie. James Lajole ealied to the others saving he thought be
was hit. He staggered and fell and died at the scene a5 resnll gunshot weuands.

After the shooting, the defendant went to the State of Washingion, On his
return 1o this area, he was arrested i a house in Philadelphia by the police who
found him hiding in a closet.

At the time of the trial, the four voung men who were present at the (ime
of the shooting all testified and identified the dofendant as the shooter, He was
described as wearing a hiaek hoody. He was known to all of'them as the
boyiriend of the daughier of one of the men involved in the hasketball program
where the group plaved baskethall,

In addition (o the testimony of the four voung men, a passenger in an
sutomobilc who had nio connection with any of Lhe group of young men or the
defordlant, saw the incident take place. fle was in 2 motor vehicle that stopped al
the intersection 1o allow the group of vounyg men fo cross the infersection. He saw
the five young men crossing the street and another individual coming from Penn
Boulevard, He saw that individual pull a gun and firc at the group as they ran
gway. Although he did not identify the defendant, Iic described the shooter as
wearing a lioody and a light colored jacket. Al the time of the shooting It was
dark, but all witnesses, including the passenger, described the shooter us being
under a street light that ighted up the intersection.

There was somie question concerning the lighting conditions and the
identification of the defendant as the shooter. Howevcet, these guestions were
resolved whon the defendant testified and placed hinmself at the scene and
admitted wearing a black hoody and jacket as described by the various withesses,
including the passenger in the motor vehicle. He admilted being involved in the
allercation at the bus stop placing blame on the group of young men that were
prosent and further testified that Lotenzeo Ranking made threats ot that time lo bim
ard displayed silver revelver, He testified that it was Lorenzo Rankins who
pulled the gun and did the shooting that caused the death of James Lajoie. He
denied having a gun and shoofing the victim. The defendant further explained
that his trip the state of Washington was for the purpose of seeing an uncle in
order to get mouncy o hire 2 lawyer. He explained that he nd in tse closet from
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the police at the time of his arrest because he feared for his safely at the hands of
the police.

Commanweulth v, Anwar Vivian, No. 73-02 {Jan. 23, 2004} ship op. 2-4., Resp. App. Ex. H,

Prior to trial, but i a proceeding before the court, Vivian’s counsel had explained to kim
that he was committing himself to a delense of misidentification and reasonable doubt and that
her opening statement and cross-exarnination would be based oa that strategy. The defendant
said he understood and agreed witl counsel’s plan, His decision during trial o testify was
against counsel’s strong advice and completely sabolaged counsel’s defense that his presence at
the scene had not been established beyond a reasonable doubt,

Vivian was found guilty of first degree inurder, two counts of recklessly endangering
another person, and the illegal possession of a fireurm.

1i. PRIOR PROCEEDINGS

Tudge Toal appoinicd a new atiormey to represent Vivian at sentencing, for post-trial
motions, and for an appeal. The subsequenl motions were denied and on March 21, 2003, Judge
Toul sentenced Potitioner Lo Iife imprisonment for the murder conviction and conseculive
sentences on the other charges. On Yanuary 27, 2003, the Superior Court of Pennsyivania
affirmed the judgment of sentence and the Suprome Court of Pennsylvanta denied Vivian’s
pehition for an allowance of appeal.

On Deceinber 28, 2005, Vivian filed a timely pro se petition for relief under the Post-
Conviction Relief Act. Judge Toal uppointed new counsel, Henry DiBenedetto Forrest, to
represent Vivian, On December 7, 2006, pursaant to Commuonwegith v. Findey, 379 Pa. Super,

390 (1488), Mr. Forrest submitted an 11-page letter detailing the tature and extent of vis review



of the record and why in his judgment the petition had no merit. He asked for leave to withdraw.
Judge Toal issued a notice of intent to dismiss the PCRA petition without 2 heanng, stating that a
review of the Minley letier and his own review of the record justified his doing so. Vivian timely
filed objections 1o this notice claiming he had not been informed of the specific reasons for the
cowrt’s notice of its intent to dismiss. Judge Teal granted permission for counse! to withdraw
and accompanied by an opinion dotailing g reasons, issued 2 second notice of his intent o
dismiss the PCRA petition without a hearing. Agdin, Vivian filed timely objections but
nevertheless, on Aagust 23, 2007, Judge Toal dismissed his PCRA pelition.

Vivian’s subscguent appeal to the Supcrior Court of Pennsylvania was also unavailing,

On August 20, 2009, Vivian umely filed this petition for a writ of habeas corpus,

111, STANDARD OF REVIEW

The provisions of the Antiterrorism and Effective Death Penalty Act, 28 U.S.C.
§ 2254(d}, govern this maller and impos¢ a beavy burden on applicants for a writ of Aabeas
eorpus who are seeking rehef from a state court judgment. The writ is not tn be granted with
respect to any claim that was decided on the merits in state court unless the adjudication of that
claim

{1) resulted in a decision that was contrary to, or involved an unressonabie

application of, clearly established Federal law, as delermined by the Supremc

Cowrt of the United States; or

{2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the state courl proceeding.

2R 18.C § 22544d). In addition, g determinalion of a factual issue made by 2 statc eourt shall he

presumied to be correet and a habeas corpus applicant has the burden of rebutting that



presunpiion by clear and convincing evidence. 28 ULS.C. § 2254{).
1V, THE HABEAS PETITION
Vivian advances three reagsons for the grant of his petition.'!
a.) trial counscl was incflective for advancing and (sic) absolutely fitile
reasonable doubi/nusidentification defense rather than viable theories of self-

defenscijustification and voluntary manslaughter;

b} the FCRA court denled me DDue Process and Equal Profection by failing to
consider my oljections to its intended dismissal; and

¢.) the Superior Court denied me those same rights by failing to even
consider my argument, instead simply adopting the rcazoning of former PCRA

“:.zudf:vclepéwdi’ ’
Vivian’s first claim is basically the stem from which his other contentions grow.
Sinply staled he claims that trial counsel’s cholce of strategy was wrong and she was therefore
ineffective. What hic fails 1o state is the fact that he first of all agreed to it and then sabotaged it.
Judge Toal made the following findings in his decision of November 2007° dismissing

the PCRA pelition:

The record plainly evinces the initial plan to challenge the identification of the
Defendant as the shooter.

..« trig} counsel and the Defendant — belfore trial ~ agreed to employ the
regsonable doublidentificatian defense at trial.

As Jwige Tozl also found,

Defense counsegl vigorously cross-gxamined witnesses reparding their

Pt s Traverse (Doc, # 36). While 3 “Traverse” is not a proper federal pleading, 1 accept this docurnent
and bave considered it

: Actally in response to Vivign's obicetions to Judpe Toal's mitial notice of his intention o disonss the
PCRA petinen, Judge Foal fifed this same opliion on June 28, 2007, See Resp. App, Bxh, 1.
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identification of the Delfendant. Any effort to propound self-defease would

necessarily place the Dcfendant at the scene of the crime and oviscerate

identificalion ag an {ssue in the case,

Commaonwealth v. Vivian, No. 75-02 (Nov., 2067) slip op. 6. Resp. App. Exhi W,

ladpe Tonl supported these findings by relorence to a pre-tial procecding where trial
counsc! explained that Vivian had agreed {0 4 reasonable doubt defense and that il he decided 10
testify after trial started, that by her oponing staternent and cross examination, she would have
already commutted {0 that strategy. Vivian said he understoond.

Cousisient with this pre-irial colloguy, trial counsel’s opening statement and cross-
examination of the Commonwealth witnesses were based on the agreed misidentification
strategy. Nonetheless, Vivian decided to testify againsl counsel’s advice,

In its opinion affirming the dismissal of the PCRA petilion, the Superior Court referred
with approvai to the Finley letter which concluded that Vivian had agreed to a migfaken
dentity/reasonable doubt defense and that in light of this strategy, Vivian had agrecd he would
nat tesiily.

These findmgs are presumed to be eorrect. Vivian has not provided any evidence, much
less cleur and convincing evidence, to rebut this presumptlion.

Stricklend® requires that counsel’s perfisrmance be bused un eounsel’s perspective at the
tirne 1t takes place - not with the wisdom of hindsight. Here, Vivian agreed to the
mistdentification/reasonable doubt defense and therefore it was correct for counsel to proceed on
that basis,

There is no merit in Yivim's contention thal ke was denicd the effective assisiance of

3 Stricklund v, Washington, 466 .S, 658 (1984),
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counsel.

Vivian's second assertion in support of his Agbeus petition is that he was denicd due
process and equal protection becsuse Judge Toal dismissed his PCRA petition withoug
considering Vivian's objcctions to his doing so.

Vivian is wrong, His first objection was a replay of his coptention that counsel’s trial
strategy was wrong and his sccond, thatl counsel should have objected to the prosecutor’s closing
argwiment.

By order dated August 23, 2007, Judge Toal noted that he had specifically addressed
both of these contentions in his opinion of June 28, 2007. Indeed, he had done sa. There isno
merit in Vivian's ¢laim o the contrary.

The Superior Court affirmed the dismissal of the PCRA petition. Vivian contends that
the Supenor Court denied him due proesss and equal protection becuusc it fatled 1o consider his
arguments, adopted the {indings of the Finley letier, and found his claim about the possibility ol 4
voluntary manslaughter defense had not been developed. This olairn has no merit.

Vivian presented one issuc to the Superior Court. He contended that his PCRA counsel,
Henry DeBenctto Forrest, Esquire, was ineffective because e had not filed an amended PCRA
petition alleging that trial counsel had been ineffective for advancing a reasonable
doubt/misidentification defensc rather than 2 one of volwgary manslaughter or self defense,
This is a bizarre contention.

In his Finfey letter, Mr. Forrest discussed this same assertion and concluded that Vivian
had agreed to the reasenshle doubt/imisidentification strategy, had agreed he would not wstify at

trial, and then sabotaged (he plan by westifving. Mr. Forrest also revicwed the standards
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announced by Sirickland and determined thore was no mernit to Vivian's claims for PCRA relief,
Having spenl 11 pages in explaining why Vivian's contention lacked ment, just how Mr.
Forrest could, would, or should present 2 petihion that there was merit to 1t after all quite escapes
me.
V. CONCLUSION
[ have roviewed Vivian's contendions. They lack merit. Thers is no hasis for Aabess

relief. An approptiate order follows.



