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IN THE UNITED BTATEE DISTRICT COURT
¥FOR THE BAZTERN DISTRICYT OF PENNSYLVANTA

PRESTON KELLY . CIVIL ACTION
v, ; FILED
COMMONWEALTH OF PENNSYLVANIA, : KOV § <l
ET AL. . NO. 09-3969
MICHAEL E. KUNZ, Clark
By Dep. Clork
MEMORANDUM
GOLDBERS, J. NOVEMBER , 2009

Flaintiff, a prisoner, has f{iled a pro se 42 U.5.C.
§ 1983 ¢avil righte complaint against the Commonwealth of
Permsylvania, Governcr Bdward Rendell, attorney General Thomas
Corpett, and PFhiladelphia Ageistant Public Defender Richard
Johngon,  Plaintiff alleges that his orximinal trial wasg held
while he was a mincr, and that he was not repregented by a parent
or by “court appointed” legal counsel. At the frial he was
*directed o aggept a plea agresment.” Upon reaching maiority,
plaintiff accepted the plea agreement, but later asked his “oourt
appointed counsal” to file an appeal, which he failed to do “n &
timely fashicon.”' Plaintiff asszerts that his Sixth Amendment
rights were viclated, angd he geeks, a3 reliel, a new trial and
damagens.

With the complaint, plaintiff filed a motion for leave

co proceed in forme pauperis. Because it appesrs that he is

unabie toe pay the gost of commencing this action, ileave to

1. Plaintiff does not indicate when hnis legal counsel was
appointed by the oourt.

[
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proceed in forwa pauperis will be granted., However, the

complaint will be dismissed as legally frivelous for the reasons
which follow.
Z. DISCUSSION

A, Standard ¢f Review

Section 181%(2) (2) of Title 28 of the United States
Code provides that “njotwithstanding sny filing fee, or any
portion thereof, that may have been paid, the court shall dismiss
the case at any time if the court determines that ., . . (B} the
action or appsal - {1} is friwvolous or maligious, {(ii} fails to
state a claim on which relief may ke granted; or {(iii) seesks
monetary relief against a defendant who iz immune from such
relief

B, The Commonwealth of Pennsylvania

The Elesventh Amendment to the United States
Constitution prohibits actions for damages against a state 1in
federal court unless the state has wailved ilts imrmunity. ULES.

Const. amend. X1; Bdelman v, Jeordan, 41% U.8. £81 (1974 {(“a suit

by private parties sseking to impoese a lizbility which must be
paid from public funds in the gtate treasury is barred by the
Eleventh Amendment”i. There isg no grant of immunity applicable
to chig gase. Although § 1523 imposss liability upon “every
person” who deprives another of a constitutional right under
coloy of gtate law, the Supreme Couri has held that “neither the

State noy its officials acting in thelir official capacitiesn are

‘pergong’ under § 1983, will v, Mighican Depn. of State Police,
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481 U.8. B4, 71 (198%). Acgordingly, plaintiff s claim for
damages against the Commonwealith of Pennsvivania i1g digmissoed as
tegally frivelous.

<. Governor Edward Rendell

Plaintiff names Governor HEdward Rendell as a defendant
in this action, however, he fallz to allege that Mr. Rendell had
any invoelvement in the criminal cases on which this complaint
canters, To be liable in a § 1582 civil rights action, a
defendant must have participated in or had personal knowledge of
and acgulesced in the actions which deprived & plaintbiff of his

constitutional rights. Rode v. Dellarciprets, 845 F.2d 1155,

1207 (3d Cizr. 1288). The mere fact that Mr. Rendell was the
governoy, and thus Iin a supervigory positlion at the time of the
alleged constirtutional violations, is insufficient o state a
colorable constitutional viclation as there is no respendeal

superior lisbility in § 1983 cases. Hampton v, Helmesburg Priscn

Officials, 546 F.2d 1077, 1082 (3d Cir. 1976). Accordingly,

plaintiff’s claim agalnst Governor Bdward Rendell iz dismissed as
legally Erivolous.

I, Attorney General Thomas Corbett

Plaintiff names Attcrney CGeneral Thomas Corbett as a
defendant, howsver, he fails to allege that Mr. Corbett had any
involvement in his oriminal case. The doctrins of absolubts
immunity shields prosscutors from liabilicy for actiong related

to their official duties, Imblsy v, Pachiman, 424 U.8. 408, 417%-

15 {1976} . Progecutors are abaolutely imnune from liability for
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money damages under § 1983 for acts "within the scope of ([their]
duties in initiating and pursuing a criminal pyosecution.® Id,
at 410. Because nothing in this complaint suggests thar Mr.

Corbett acted outgide the scope of hisg progsecutorial duties, or
that he way even aware of the events giving rise te plaintiff's

claima, gee Rojde v, Dellarciprete, gupra, plaintiff's claim

3

against Mr. Corkbett is dismissed as legally frivolous.
B. Aggigtant Publi¢ Defender Richard Jobhnson
In order to bring sult under § 1283, a plaintiff must

allege that a person acting under color of gtate law deprived him

of his congtitutional righte. Kost v, Kozakiewiez, 1 7,34 1745,

184 (34 Ciyx. 19983) {listing elements of a § 1983 claim}. The
United Stateg Suprame Court has determined that a2 defensge
attorney “does not act under color of state law whern performing a
rtawver’s traditional functionz as counsel in a oriminal

.
¥

pet

18 {1981

%

proceeding . Polk Counby . Bodson, 4%4 U.5. 3

{footnote cmitcted) . This conclusion applies regavdless of
whether the defonse abttorney is courr-appoeinted or privately

retained. Black v, Bayey, 872 F.2d 308, 314 {34 Tir.), cexi.

denisd, 45% U.8. 916 {1282). Begsuse Assistant Public Defender

Richard Johnson doeg not act under color of state iaw, he may not
be sued under § 1883, and plaintiff‘s claim against him is
dismisged as legally I[rxivolous.

F. Cilaim for Relief

Tnoaddition Lo monebtary religf, plaintiif sesks a new

trial. However, thig ils a form of relief which ig not availlable


http:cQuns.el

it oa § 1883 civil rvighus action, and may be requested only by
means of a habeas corpus petivion aftver plaintiff has exhausted

ali of his available state remedieg. Preiser v, Rodrigusz, 411

U.6. 478 {19731 .
IT. COMCOLUSION
Section 18518502 of Title 28 of rthe nizted Stares Code

aukhorizes the Court to digmiss Yabt any Cime" a oivil action

brought by a prisoney in forms pauperis. SHecguse plaintiff has
failed to advance any actionablie violation of hig constivtutional
rights, this case will be dismiesed az legally frivelous at this

Time .,

An appropriate order follows.
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