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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

FREE SPEECH COALITION, INC. et al. : CIVIL ACTION
Plaintiffs,
V.
THE HONORABLE ERIC H. HOLDER, JR 9-4607
Defendant
Baylson, J. December 52012

MEMORANDUM RE: MOTION TO DISMISS IN PART

The Government moves to dismiss Plaintiffs’ Fourth Amendment claim, Count 11l
of the Amended Complaint, for lack oflgact matter jurisdiction. It contends Plaintiffs
lack standing and that the claim is not ripe. For the reasons set forth below, the motio

wasDENIED by order on November 26, 2012 (ECF 113).

|. Facts and Procedural History

Plaintiffs brought the instanawsuit in 2009 seeking a declaratory judgment and
injunction against the enforcement of 18 U.S.C. § 2257 and 2257A, two federal statutes
that impose recordkeeping, labeling, and inspection requirementpramucers of
sexually explicit depictions. Plainiffs alleged the statutes and their implementing
regulations violated the First, Fourth, and Fifth Amendments ofUhiéed States
Constitution and werealsounconstitutionally vaguelhe Government moved to dismiss

underFed. R. Civ. P. 12(b)(1) and 12(6), (ECF17), and this Court granted the motion,
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dismissing the Complaint in its entiretiyree Speech Coal. v. Holdé29 F. Supp. 2d

691, 746 (E.D.Pa. 2010). Regarding thiest Amendmentclaim, this Court held the
statutes and regulatiomgere conter neutraland survive intermediate scrutiny, because
they are anarrowly tailored means for Congresseftectuate its goal afombating child
pornographyRegarding the Fourth Amendmaeaiaim, this Court held Plaintiffs have no
reasonable expectation pfivacy in the records they are required to maintain under the
statute andthat the inspections amount to constitutionally valid administrative searches.
This Court alsalismissed PlaintiffsFifth Amendmentind vagueness challenges.

The Third Circuit affirmed in part and vacated and remanded in pegé Speech

Coal. v. Holder677 F.3d 519, 543 (3d Cir. 2012)vacated this Court’s dismissal of the

First and Fourth Amendment claims, concluding Plaintiffs should be afforded the
opportunity to conductdiscovery and further develop the record on issues such as
whetherthe statutedburden more speechath is necessary to further thevgrnment’s
interest(First Amendment)whether they intrude oa reasonable expectatioh privacy
(Fourth Amendment)ard whether they authorizevalid administrativesearch program
(Fourth Amendment)lt also held Plaintiffs should be afforded leave to amend their
Complaint and add allegations about specific inspections that were brought agamst the
in the past. The Third Circugffirmed this Court’slismissal of the Fifth Amendmeand
vagueness claimas well as its rulings on several other issues

Following the Third Circuit'ssemand Plaintiffs filed an Amended Complaim
this Court on June 29, 2012 (ECF, &tldng a new paragraph 20 They added a new
Paragraph 20, stating that “[s]everal of Free Speech Coalition’s membearsbbam

subject to inspections pursuant to 18 U.S.C. § 22hét “[iln each instance, a team of



FBI agents came to the member’s privatsiness premises, without a warrant or prior
notice. . . [and] entered areas of the business premises not open to th& @naithat
“[iInspections have also been made by FBI agents of producers who are not meimbers
Plaintiff Free Speech Coalitiorgnd in two instances, upon information and belief,
inspections were conducted at private residences of the producers beeatisevtiere
their records werenaintained.” (Amended Com].20) (ECF 84).

The Governmentiled its Motion to Dismiss in Pardn August 20, 201ZECF

92). Oral argument was held on November 26, 2012.

Il. Discussion

The GovernmentarguesPlaintiffs’ Fourth Amendment claim should be dismissed
for lack of subject matter jurisdiction. It argues first, that Plaintffs not havethe
requisite standing to bring this claim ansecond, that the claim is not ripEach

argumenwill be analyzed below.

! This is not the first time the Government has challenged Plaintiffs’ isuod raised the issue
of ripenessin its original motion to dismiss, the Governmeamgued the~ourhh Amendment
claim should be dismégd because it was unripePlaintiffs had failed to mention any actual
inspections that had occurred in their Complaint, and so the issueuntiasfor judicial
determination. (ECFL7). Plaintiffs sought leave to amend the Complaint, so they may add
allegations that certain members of FSC as well as third parties had bgsstexito inspections.
(ECF 49). Defendants objectesow raising the issue of standing. It claimed FSC lacked
representational standing to assert constitutional claims on behaifs ofnembers and
nonmembers and so the proposed averments should not be adde83JECF

Neither this Court nor the Third Circudirectly ruled uporthe Government’sarguments.
This Court dismissethe Fourth Amendment claim and deniBthintiffs’ Motion to Amendnot
on account of standing or ripenelsat because it helthe claim was not viable on the merithe
undersigned reason€ftP]laintiffs failed to state a viable Fourth Amendment claim because (1)
they have no reasonable expectation of privacthe records subject to inspection and (2) the
inspection program . . . constitutes a permissible warrantless adatinéstsearch,” and these
facts would continue to be true even if Plaintiffs made the proposed aretsdmo their
Complaint. Free Spedt Coal, 729 F. Supp. 2d at 746. The Third Circuit vacadtexdismissal
of the Fourth Amendment claim and the denial of Plaintifetion to Amend, but again without
ruling on standing or ripeness.




A. Standing

The Governmentontests Plaintiffs’ standing for two reasonBirst, it claims
Plaintiffs do not have standing tequest annjunction under theFourth Amendment
because they cannshow an equitable remedy would redress their injuryhat is,
Plaintiffs cannot showthey face a “real, immediate and direct” threat offuture
inspections under Section 22%hd that an injunctio would benecessaryo cure such
injuries Second, the Governmenbntendsone of the PlaintiffsFree Speech Coalition
(“FSC"), suffersadditionaldeficienciesbecause itannotclaim representational standing
on behalf of its members

1. Redressability

For a plaintiff to have standing under Article lihree requirements must be met
(1) shemust show shdas suffered an “jory in fact”; (2) the injury must béfairly
traceable” to the defendant”; and (3) the injoryst be capable of beimgdressedby the

relief plaintiff seeksCommon Cause of Pa v. Pennsylvania, 558 F.3d 249, 258 (3d Cir.

2009). When the relief sougls#tan injunction the “redressability” prong of the standing
test demands that the plaintiff be able to demonstrate an ongoingnomant injury—
otherwise the remedyequestedvould notredresghe harmbeingsuffered.See Lujan v.

Defenders of Wildlife 504 U.S. 555, 564 (1992) (“Past exposure to illegal conduct does

not in itself show a present case or controversy regardingciiyenrelief . . . if
unaccompanied by any continuing, present adverse effects.”) (intprotdtion marks

andcitation omitted).



The Governmentconterds no Haintiff cansatisfy theredressability requirement
of the Article lll standing test becaus®necan prove he orshe islikely to undergoa
future inspection under Section 225and to thereby suffer a future injury. The
Government relies oan affidavit filed FBI Special Agent Nanavatgttachedto the
Motion to Dismissto make this argument. The affidaatteststhe FBI conducted a total
of 29 inspections over a 14-month period between July 2006 and October 2(Bl'she
Section2257 inspectioprogram was terminated in 208iter the Sixth Circuifound the
statute invalidunder the First Amedment (thatdecision was reversed by tl&ixth
Circuit en banan 2009 but no new inspection program svanitiated); there is0 team
currentlyin place at the FBthatis directed to conduct Sectid@257 inspections; and no
funding has beeallocated fo the purpose of conductingspectiongursuant to Section
2257. (Nanavaty Decl{18-11) (ECF 92).

The Government’'s argumentegarding redressabilitys unavailing for two
reasons. FirsRlaintiffs face a substantial possibility of injurthat is, bang subjected to
allegedly unconstitutional searches about which they complas a result of the plain
operation of the statut&ectiors 2257and 2257A imposa recordkeeping requirement
on “producers”of sexually explicit materialand requirehat they “make such records
available to the Attorney General for inspectanall reasonable times.” 18 U.S.C. 88
2257c) & 2257A(c). The implementing regulations authorize investigators to conduct
warrantles searches of recoftblders “during regular working hours and at other
reasonable timgsand provide that “[a]Jdvance notice . . . shall not be given.” 28 C.F.R. §

75.5(a) & (b). As long aghe statutes aren force, Plaintiffs, all of whom are



“producers,? stand in danger of being subjected totrusive and allegedly
unconstitutionakearches atirtually any hour of the worklay.

Moreover, the fact that no searches have been conducted since 2007 is not
consequential because as long as Section 2257 is in force, the searches coulddae resum

at any momet. SeeChamber of Commerce v. FEC, 69 F.3d 600, 603 (D.C. Cir. 1995)

(finding plaintiffs had standing even though the FEC declined to enforce a rulesbeca
“[n]othing . . . prevents the Commission from enforcing its rule at any time with,gserha

anotter change of mind of one of the Commissioners”). In United States v. Stevens, the

Supreme Court declined to construe a statute narrowly even though the government
assured the Court that it would enforce the statute narrowly, because the Couraheld t

the Constitution “does not leave us at the mercy of noblesse oblige.” 130 S. Ct. 1577,

1591 (2010)see alsd-ree Speech Coal677 F.3d at 539 (drawing dtevenso hold
that “[limiting statements in regulatory preambles, like assurances otqutosial
discretion, may one day be modified by the executive branch to permit thesearthe
Statutes’ full authoritf). A change in FBI priorities, or a new FBI director, or a new
Attorney General, couldummarily negate the policies attested to in Agent MXatyss

affidavit. The Court cannot ignore the potential aopof a congressional statute.

% The regulations implementing Section 2257 define “producer” as “any indiyichugoraton,

or other organization, who & primary producer or a secondary producer.” 28 C.F.R. 8 75.1(c).
A primary producer is an individual who “actually films, videotapes, phafg or creates a
digitally- or computer-manipulated image, a digital image, or a picture of . . . a visitlatepf

an actual human being engaged in actual or simulated sexually explicit cohdu&r5.Xc)(1).

A secondary producer is any person who “produces, assembles, manufactulistequb
duplicates, reproducers, or reissues” these depictiohsg 75.1c)(2). Plaintiffs represent a
“broad array of producers and distributors of expression,” meaning all arenpomsecondary
producers, or an organizatisepresenting such entsieunder the statute. (Amended Compl. 11
2, 18-52) (ECF 84).



Furthermore, the existence of Section 2257’s inspection program distinguishes
this case from those in which courts have held plaintiffs’ injuries were too speetta
confer standing. Iujan, the Supreme Court held plaintiffs’ “some day’ intentions” to
return to environmental areas and observe endangered species “d[id] not support a
finding of the ‘actual or imminent’ injury that our cases require.” 504 U.564t InCity

of Lyons v. Los Angeleshe Court held a plaintiff who was placed in a chokehold after

being pulled over for a traffic code violation could not show with any “sufficien

likelihood that he will again be wronged in a similar way,” and so lacked standing. 461

U.S. 95, 11912 (1983);see als&F Meritor, LLC v. Eaton Corp 696 F.3d 254, 3023

(3d Cir. 2012) (holding plaintiffs lacked standing to seek an injunction in an antitrust suit
because there was “no more than a ‘possibility” that pféntvould “reenter the
market”). Here, the statute authorizes the federal government to conduct l@asrant
searches of Plaintiffs’ records during “regular working hours and at othesnedds
times,” thus placing them in harms way dayand dayout, al year long. This suffices to

establish a likelihood of imminent injurfieeDeshawn E. by Charlotte E. v. Safir, 156

F.3d 340, 3445 (2d Cir. 1998) (distinguishingyons in which “there was no formal
policy whichsanctioned the application of the choke hold” and the present case, in which
“the challenged interrogation methods . . . are officially endorsed policiesuthorized

by a written memoranch of understanding between the Corporation Counsel and Police

Commissioner”); Melendresv. Arpaio, 695 F.3d 990, 998 (9th Cir. 2012) (holding

“Defendants have engaged in a pattern or practice of conducting traffic stppd a$
‘saturation patrols’ or ‘sweeps’ targeting Latinos” and future injury tonpfés, who

were Latino, was “sufficiently likely’}) McBride v. Cahoone, 820 F. Supp. 2d 623, 635




(E.D. Pa. 2011) (“While we are aware that in analyzing standing, couresaljg decline

to presume that a plaintiff will violate the law in the future, we believe that the analysis
does, and should, differ when an official policy mandates the allegedly unconstltutiona
conduct.”). The principle to be gleaned is that when a statute is in force, a court must
analyze it as is and determine whether it is constitutieredsurances of prosecutorial
discretion ad recesses in enforcement may be pleasant, but they do not override the text
of a statute And the Government has not cited any precedential authority in a case
involving an act of Congress, and its suspension in enforcement, to support its argument.
And the Government has not cited any precedential authority in a case involving an act of
Congress, and a temporary suspension in enforcement, to support its argument.

A second reasowhy Plaintiffs’ injury should be deemeangoingandimminent,
irrespective bthe threat of resumption of searches, suchdtaatdingfor an injunction is
present is that Plaintiffs have sufferedand are continuing to suffesignificant
compliance costsinder the statute. The regulations require producefsnake [their]
recorcs available at the producer’s place of business or at the place of business-of a non
employee custodian of records” for “seven years from the date of creation or last

amendment.” 28 C.F.R. § 75.4. If thiegep ‘hormalbusiness hours meaning 9 a.m. to

% The mootness doctrine also suggests a flaw in the Government's arglinpeavides that a
case does not becommot merely uporthe government’s voluntary suspension of an offending
activity. Friends of the Earth, Inc. v. Laidlaw Env'tl Servs.,.JriE28 U.S. 167, 189 (2000) (“It is
well settled that ‘a defendant’s voluntary cessation of a challengedcpracées not deprive a
federal court of its power to determine the legality of the jm@ctt) (quotingCity of Mesquite v.
Aladdin’s Castle, Inc., 455 U.S. 283, 289 (1982)); United States v. Gov't of363 F.3d 276

285 (3d Cir. 2004).Rather, the standard for mootnéssvhether “subsequent events [make] it
absolutely clear that the allegedly wrongful behavior could restarably be expected tecu.”
Friends of the Eartth28 U.S.at 189(internal quotation marks and citation omittedpplied
here, the mootness doctrine counsels that the FBI's decision to stop enfoiciog 325 for

five years doesot make it “absolutely clear” that enforcement will not resume in the future, and
so this decision wouldot make the case moot. Similarly, the government’s voluntary suspension
of enforcement should not render Plaintiff's injuries speculative to confer standing.




5 p.m. Monday through Friday, their records mustalailable for inspectiofiduring
regularworking hours and at other reasbletime$ because the FBI can show up at any
such instancdd. 88 75.5(a).If producers do not keep normal business hours, rthey
provide notice to the government of “hours during which records will be available for
inspection, which in no case may be less than 20 hours per week.75.5(cf1). These
are significant burdens foldntiffs because they obligateemto be near their records
or to have a custodian near therfor substantial periods of time during the work week.
(ECF 101).

Courts have made cle#inat when plaintiffs absorb significardoststo comply
with a statutethis situationcan supply the requisite standing to bring agwrcement

suit for equitable relief See, e.g Virginia v. Am. Booksellers As'n, 484 U.S. 383, 392

(1988) (holding the injury “requirement is met here, as the law is aimed diwegctly
plaintiffs, who, if their interpretation of the statute is correct, will have to tajkafisant
and costly compliance measuréy [decliningto sell certain materialsor risk criminal

prosecution”). InLozano v. City of Hazeltgnthe Third Circuit heldthat plaintiff-

employers had standing to clebe an immigration ordinance becausemposed
substantial compliance obligations upon them; plaintifése the “direct targets of an
ordinance they allege to be unconstitutional, complaining of what the ordinance would

compel them to d6 620 F.3d 170185 (3d Cir. 2010)pverruled on other grounds, 131

S. Ct. 2958 (201])see alsdHays v. City of Urbana, 104 F.3d 102, 103 (7th Cir. 1997)

(“What is necessary for standing is a concrete injury, redressable by sucdbss in
litigation. Costs of complianceecessary to avoid prosecution can constitute that injury.

Plaintiffs have alleged that compliance would be costly, because the fedezairgent



would require longer lease terms and lengthy procedures to evict tenants. These cost
would be avoided if ty prevail.”).Plaintiffs’ compliance costs under Section 22bis

confirm that they have standing to request an injunétion.

2. Free Speech Coalition’®Representational Standing

The Government asserts FSC lacks representational standimgqteest an
injunction under thd~ourth Amendmenbn behalf of its members Representational
standing requireq1) that anorganization’s membersdtherwise have standing soe in
their own right”; (2) that theinterests claimed by the organizatiare germane to its
purpose; and (3)hat “ neither the claim assertedmrelief requested can requitiee

participation of individual members in the lawsUitPa. Psychiatric Soc’y v. Green

Spring Health Servs., Inc., 280 F.3d 278, 283 (3d Cir. 2002) (quoting Hunt v. Btash

Apple Adver. Comm’n432 U.S. 333, 343 (1977)). The Governmeohtends prongs

(1) and (3)are not satisfieavith respect to FSC
The Government’s argument regagliprong(1) mirrors its argument for why all

Plaintiffs lack standingo request aimjunction it claimsno memberof FSCcan show he

* It is true that several compliancest cases speak of the plaintiffs sacrifice of a legally
protected ript, such as the right to speeshto use a business license, when discussing why
compliance resulted in an ongoing injueeMedimmune, Inc. v. Genentech, In649 U.S.
118, 129 (2007) (“In each of these cases, the plaintiff had eliminated theamrthreat of harm
by simply not doing what he claimed the right to do (enter into a lease, or destndoudbils at

the shopping center).”). But Plaintiffs here could also be described #d&wara legal right: the
right to freely conduct their businesses and allocate their time and resoutbhesmanner they
see fit. SeeKress v. New Jersey55 Fed. Appx. 266, 270 (3d Cir. 2011) (holding plaintiff had
standing because he “suffered economic injury because he has ceased his busiagmssogue

to the prosecution of others under the Statute” and “economic injury, such aslility to run
one’s businesss [a legally protected interest]”).

10



or she is likely to suffeanimminent injuryunder Section 225@eeding to be redressed.
For a discussion of this argument and why it is unconvinsegsupra.

The Government also contends FSC lastesding becauseroof of the Fourth
Amendment claim vl require considerablparticipation by thendividual members of
FSC. The representational standing test instructs théthe claim asserted” requires
significant “individual participation” by an mganization’s members, representational

standing is not appropriatBa. Psychiatric Soc/y280 F.3d at 283The typical situation

in which this occurss a suit for damagesyhere proof of harm and sufferimgcessitate
a high level of individual partipation.Id. at 284. The Government highlights a portion

of the Third Circuit’'s opinionin Free SpeeclCoalition whereit held that Plaintiffs’

Fourth Amendment clainwill necessitatea consideratiorby this Courtof “the concrete
factual context” of th&ection 2257inspectionsto determine their constitutionalitifree
Speech Coal 677 F.3d at 543. tontendshat becausean exploratiorof “the concrete
factual contextof the searchewill require members of FSC to testify, representational
standing should be denied.

The Government’sargumentis unpersuasive:‘The need forsome individual

participation . . . does not necessarily bar association standtagPsychiatric Soc'y

280 F.3dat 283. When an organizati@h plaintiff can “establish [its] claims with limited
individual participation,” such as “with sample testimony,” associational stamaay be

granted.ld. at 286; see alsdHosp. Council v. City of Pittsburgh, 949 F.2d 83; %D (3d

Cir. 1991) (holding “some participation by some [organizational] members” did not
defeat associational standing because “participation by ‘each [allegedisgddrparty’

would not be necessary’SC contends participation by its members will not be

11



extensive becaus§t]lhe primary evidence that will flesh out \ahhappened during the
inspections will be the testimony of the FBI agents who performed them and theksrecor
they created in connection with those inspections.” (ECF.1849 even if a small
number ofFSC’s members were called to testifthis would be he type of “limited

participation” sanctionelly the Third Circuit.

B. Ripeness
The Governmentnext contendsPlaintiff’'s Fourth Amendment clainshould be
dismissedecausét is not ripe.
“A claim is not ripe for adjudication if it rests up@ontingentfuture events that

may not occur as anticipated, or indeed may not occur dt &lixas v. United States

523 U.S. 296, 300 (1998yuotingThomas v. Union Carbide Agric. PmdCo., 473 U.S.

568, 58081 (1985). But “ripeness is a matter of degree whdseshold is notoriously

hard to pinpoint, Pittsburgh Mack Sales & Serv., Inc. v. Intnion of Operating Eng’rs,

Local Union No. 66, 580 F.3d 185, 198d Cir. 2009)(internal quotation marks and

citation omitted), and such determinaBonecessarilyinvolve “a large discretionary

element. StepSaver Data SysInc. v. Wyse Tech912 F.2d 643, 646.5 (3d Cir. 1990)

(internal quotation marks amitation omittedl. The Third Circuittends to apply tweests

when determiningipeness The first, more gesral test derives from\bbott Labs v.

Gardner 387 U.S. 136, 149 (1967), amyolves examining“(1) the fitness of the issues
for judicial decision and (2) the hardship of the parties of withholding court

consideratiori. Surrick v. Killion, 449 F.3d 520527 (3d Cir. 2006) (internajuotation

marks and citatiommitted). The second,'more refined test employed incases where

12



the plaintiff seeks apre-enforcementdeclaratory judgmentprovides “(1) the parties
must have adverse legal interests; (2)ftoes must be sufficiently concrete to allow for a
conclusive legal judgment, and (3) the judgment must be useful to the padiésiting

StepSaver Data Sys912 F.2d at 647).

The Rartiesdispute which test should applyhe Governmenadvocatedor the
fitness/hardship test, while Plaintiffs invoke tBeepSaver preenforcementest. They
also dispute whether, under their preferredstdbe Fourth Amendment claisurvives.
The Government contend$ does notsurvive becausehe Third Circuit directed this
Courtto analyzethe specifics of the Section 22%Yspectionson remangdFree Speech
Coal, 677 F.3d at 543andsuchan analysiswill not be possiblegiven thatno searches
are currently taking placand the29 inspections in 2008007 werecarried out under a
different regulatory frameork. Plaintiffs respond thaGtepSaveris the controllingtest
for preenforcement suits and und8tepSaver the factorsthat determinegipenessare
the adversity of interests of the parties, the conatuiss of the judgment, and the utility
of that judgment. Té StepSaverfactors aranethere Plaintiffs claim,because Plaintiffs
“have had to alter their conduct and lives to comply with the very requirements of the
inspection regime{adversity),anda determination by the coudf whetherSection 2257
is consttutional would resolve whethéneyneed to continue to absorb these costs going
forwards(conclusiveness and utility)eCF101).

Plaintiffs have the better argument. The Third Circuit's decisiohewis v.
Alexander 685F.3d 325, 3442 (3d Cir. 2012)is instructive In Lewis, individual and
corporate plaintiffsrequestedan injunction and declaratory judgment barritige

enforcement of a Pennsylvania statiggulating special needs trustiiming the statute

13



was preempted by federal lawhe Pennsylvania Department of Public Welfargued
the case was not rigeecauset (the agencyhadnot yet issued regulations resolving the
statute’s “scope and meaning” and because cestatatory povisions had not ydieen
enforcedagainstruss in Pennsylvaniald. at 338, 342. The Third Circuit appliedStep
Saverandconcluded the caseas ripe It held: “[The] opposing interests [required under
the ripeness doctrinedre clearly present here, as Defendants have an obligation to
enforce Section 1414, and Plaintiffs seek to evade its strictures. .decigion here
would establishwhether the statute can be enforced against the Plaintiffs, so it would
define and clafy Plaintiffs’ legal rights” 1d. at 341.

Lewis teaches thatvhen a statuteequires a class of persots conduct their
behavior in a particular wayndthe government has the rigistenforce the statutend
the affected persons would be risking legal sanction if they chose not to ¢c@tepy
Saveris satisfied Id. at 34041. The direct impact of the statute on the regulated entities
and their potential for prosecution if they choose not to coegtigblishesipeness.Pic

A-State Pa., Inc. v. Reno, 76 F.3d 1294, 1298 (3d Cir. 1006) (“Although-Btate has

not been prosecuted under the Interstate Wagering Amendment, the impact of the
Amendment is sufficiently direct and immediate to create an adversitieodsh between

PicA-State and the Governmeéit Presbyteryof N.J. of the Orthodox Presbyterian

Church v. Florio, 40 F.3d 1454463-68(3d Cir. 1994)(holding the state’s refusal to

disavow an intent to prosecute the plaintiff was sufficient to create @giaesveen the
partiesand make the case ripélere,Sectim 2257 demands th&faintiffs createrecords
andmaintain themavailable for inspectignand the government has the rightenforce

thestatute as long as it is on the books. The claim is ripe.

14



Finally, the changes made the DOJ’'sSection 225%egulatons in2008 do not
somehow render the Fourth Amendment claim unripe. In 2008D@& modified its
regulationsto provide: (1) visual depictions of simulated sexuadiyplicit conductfall
within the scope of materials for which the recordkeeping reqeinéns triggered(2)
actual lascivious exhibdns of the genitalsor pubic area are also withthe scope of
materialstriggering the requirement; arfd) producersnay usethird-party custodian$o
store theirrecords Compare Revised Regulations for Rerds Relating to Visual
Depictions of Sexually Explicit Conduct3 Fed. Reg. 77432, 77469470 (Dec. 18,
2008), with Inspections of Records Relating to Depiction of Sexually Explicit
Performance 70 Fed. Reg. 29607 (May 24, 2005T.he Government contes these
changes makte 20062007 inspectionsutdatedand irrelevantthereby depriving this
Court of a factual basis upon which to ass8sstion 2257’s constitutionality, and
thereby making the Fourth Amendment claim unripe. Nofl$w 2008 changesill not
cause every inspection in the future to be materially different from thoke patt The
broaderscope ofimagesfor which therecordkeepingequirements triggeredwill not
lessen the invasiveness of future searchesd while the allowanceof third-party
custodiangnay change the analysis for some searap@sg forwards, namely thoss
third-party locationsno Plaintiff states that he or shasesor intend to usea third-party
custodian. Amended Compl{f 22 51) (ECF84). The Court cannot preclude the threat
that at least some of tHelaintiffs will undergofuture inspections under Section 2257
resemblinghose in the pasti.e., occurring at their place of businesandthereforethe

2006-2007 inspections continue to serve as relevant evidence.

*kk
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For the reasons stated above, the Goventimmé/otion to Dismiss in Part vga

DENIED.

BY THE COURT:

/sl Lawrence F. Stengel/for

Michael M. Baylson, U.S.D.J.

O:\CIVIL 09\09-4607 Free Speech v. Holder\09-4607.memorandum denying mtd.doc.
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