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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CLIFFORD MURRAY,

Retitioner,
: CIVIL ACTION
V. : NO. 09-4960
DAVID DIGUGLIELMO et al.,
Respondents.
Jones I, J. June 27, 2016
MEMORANDUM

Pending before the Court is Petitioner’s Motion to Alter or Amend Judgment pursuant to
Federal Rule of Civil Procedure 60(b). (Dkt No. 50 [60(b) Pet.].) For the reasons lsdieiont/,
it is hereby ORDERED that said Motion is DENIED.

l. Background

On November 15, 1983, Petitioner was convicted of flegfree murder, criminal
conspiracy, and possessing an instrument of crime, related to the shooting deséplofLiwis
Porter in Philadelphia on January 28, 198&m. v. Murray 3236 EDA 2009, slip op. at 1-2 (Pa.
Super. Ct. Nov. 3, 2011). Petitioner was sentenced to a term of life imprisonment for dee mur
charge and a concurrent term of five to ten years for the conspiracy and posskasjesld. at
2. In 2003, Petitioner’s appellate rights were reinstated and Petitioner pursued aglpeal and
an appeal under the Pennsylvania Post-Conviction Relief Act, 42 Pa. Cons. Stat. 88 9541-46
(“PCRA").

On October 24, 200®etitioner filed a habeas petitiqidkt No. 1 [hereinafter 2254
Pet.]) The matter was referred to the Honorable Carol Sandra Moore Wells, United States

Magistrate Judge, for a report and recommend#tR&R”) . (Dkt No. 3.)The Magistrate Court
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stayed tle petition pending Petitioner's ongoin@RA action. (Dkt No. 10.) Upon the
conclusion of the PCRA action, the Magistrate Court removed the case fromsaiapd
ordered the Government to respond to Petitioner’s federal habeas petition. (Dkt No. 13.)

Following briefing by all parties, Magistrate Judge Moore recommended théiaisc
be dismissed without an evidentiary hearing. (Dkt Ngh&Beinafter R&R]) Petitioner objected
to MagistrateJudge Moore’s R&R. (Dkt No. 36 [hereinafter Oh)sQn April 29, 2013, this
Court overruled Petitioner’s objections and adopted the R&R. (Dkt N@@ter].)

Petitioner timely appealed the Court’s ruling to the Third Cir¢Dikt No. 40.)On
October 24, 2014, the Third Circuit affirmed. (Dkt No. 48e}itioner apealed to the Supreme
Court of the United States. On April 20, 2015, the Supreme Court denied Petitionef$owrit.
pending before the Court Betitioner’'s motion to grant Petitioner relief from the Court’s April
29, 2013 motion pursuant to Federal Rule of Civil Procedure @@¢hjioner is moving for
relief relating to the Court’s dismissal of Claifght through Twelve of Petitioner’'s P&bi.

Il. Standard of Review

Petitioner seeks relief under Federal Rule of Civil Procedure 60(b)(6). RutsiRule
60(b)(6), “[o]n motion and just terms, the court may relieve a party or its iegasentative
from a final judgment, order, or proceeding for...any other reason that justifeds’ Fed. R.
Civ. P. 60(b)(6). Rule 60(b)(6) serves as the “catchall provis©altec Industries, Inc. v.
Hobgood 280 F.3d 262, 273 (3d Cir. 2002). “[T]he Rule 60(b)(6) ground for relief from
judgment provides for extraordinary relief and may only be invoked upon a showing of
exceptional circumstancedd. (quotingln re Fine Pajer Antitrust Litig, 840 F.2d 188 (3d Cir.
1988)). A Rule 60(b)(6) motion must be made within a “reasonable time after the ehtey of t

judgment or order of the date of the proceeding.” Fed. R. Civ. P. 60(c).



II. Discussion
a. This Motion is not a successive petition.
Under the AntiTerrorism and Effective Death Penalty Act, in the Eastern District of
Pennsylvania, petitioners seeking to present a second or suc@siMeabeas petition in
district court must first file for authorizationithr the Court of Appeals for the Third Circuit. 28
U.S.C. § 2244(b)(3)(A). To determine whether the motion is properly considered a second or
successive habeas petition, the Court should consider whether:

The factual predicate of a petitioner’'s Rule 60(b) motion attacks the manneichn tivhi
earlier habeas judgment was procured and not the underlying conviction[; if sadhhen]
Rule 60(b) motion may be adjudicated on the merits. However, when the Rule 60(b)
motion seeks to collaterally attack the petier's underlying conviction, the motion
should be treated as a successive habeas petition.

Pridgen v. Shannqr880 F.3d 721, 727 (2004). Because Petitioner has already filed, and had
denied, a habeas petition, before reaching the merits of PetitiGhee€S0(b)(6) Motion, the
Court must determine whether Petitioner’s Motion is a successive habeas .petition

In his 2254 Petition, Petitioner raised numerous grounds for relief alleging thkt Tri
Counsel, Appellate Counsel, and the Trial Court had @dI&etitioner’s constitutional rights.
(2254 Pet. at 9(b¥c).) The Magistrate Court held that all the claims were either procedurally
defaulted or meritless and not warranting an evidentiary hearing. (R&Rgt®for this
Motion, the Magistrate Courted that Claim Eight (Trial and Appellate Counsel were
ineffective for failing to preserve a challenge to race discrimination dijurggelection), Claim
Nine (Trial Court erred in denying Petitioner’'s suppression motion), Claenshrough Twelve
(Trial Court erred by allowing Petitioner's mug shot to be shown to Edwin HernandengeTyr
Poland’s prior police statement to be introduced into evidence, and Edwin Hernandez to be

guestioned about his prior testimony at Petitioner’s preliminary heawegy,procedurally



defaulted(R&R at 68.) In his objections, Petitioner stated that he “raise[d] a salutary ioiject

to the Report’s conclusions regarding claims two through twelve.” (Objs. attifig s

provided no argument to support these objections. The Court overruled these objections, citing
Cherry v. Wynder2007 WL 983826, at *7-9 (E.D. Pa. 2007), and stating that “objections that do
not respond to magistrate judge’s recommendation on claim, but instead repeainsssaised

in petition are pperly overruled.” (Order at 2 n. 1.)

Petitioner now brings a Rule 60(b) Motion to challenge the Court’s Order overruling
Petitioner’ssalutaryobjection to thdR&R'’s finding that Claims Eight through Twelve were
procedurally defaulte(60(b) Pet. at 6.)

Petitionerargueghat his motion is a “true’ Rule 60(b) motion as it is not a direct attack
on the state conviction, but rather, an attack on the manner in which the previously liiéas Ha
Petition was decided.” (60(b) Pet. at Bhle Court agrees. Rgbner’'s Motion is not a second or
successive petition. Thus, the Court can address the Motion.

b. Petitioner's Motion was made in a reasonable time.

A motion under Rule 60(b) “must be made within a reasonable time.” Fed. R. Civ. P.
60(c). Petitioner argudbat the motion is timely filed because he filed it within a year of the
Supreme Court of the United Stdtdsnial of a writ of certiorari of his appeal of the April 29,
2013 motion. Petitioner is mistaken about when the clock starts ticking. Thearmuntdown
begins from the date of the “entry of the judgment.” In this case, that ergrgpve 29, 2013.

The period of reasonableness is not tolled by an apptedlenaar v. Gov't of Virgin Islands
822 F.2d 1342, 1346 n. 5 (3d Cir. 1987). As sulis, Motion is filed almost three years after the

“entry of judgment.” Such a period of delay renders this motion untimely.



However, the Court findthat the delay was nonetheless reasonable. Petitioner has clearly
stated the reason for the three year delay: his mistaken assumption thaearidied the time.
While incorrect legally, that isnderstandabldogically. Given Petitioner’s pro se siatthe
Court defers to his logic. The Couwvill reach the merits of Petitioner’'s Motion.

c. Martinez cannot justify Petitioner’s request for 60(b)(6) relief.
i. Martinezis not an intervening change of law.

Petitioner moves the Court for relief from the Court’s dismissal of Cl&igpist through
Twelve. Petitioner alleges that 60(b)(6) relief is appropriate because ofttaerdinary
circumstances of an intervening change in law: nanMdytinez v. v. Ryanl32 S.Ct. 1309
(2012). (60(b) Mot. at 8 Martinezis not an intervening change of law. The Court rewinds the
clock: Martinezwas decidegbrior to the Court’s Order affirming thHe&R, prior to Petitioner’s
Objectionsprior to theR&R, prior to Petitioner’'s Reply in Support of his Petition, gmibr to
the Government’s Response in opposition to Petitioner’s Petiiariinezwas decided on
March 20, 2012. ThR&R was published on January 3, 2013, almost a full yearM#einez
(R&R))

However, pressing pause on our rewime, €Court notes that Petitioner first filed his
Petition in October 29, 200BeforeMartinez (Dkt No. 1.) Having gone to the beginning of the
story, we now replay the events in chronological ordecadse the Magistrate Court stayed the
Petition pending the conclusion of his PCRA Petition, and the Magistrate Court approved
multiple extensions, the Government only responded to the Petition on January 7, 2013, after
Martinez (Dkt No. 30.) In the Government’s Response to Petitioner’s Petition, the Government
explicitly referencedVartinezin its arguments that various claims of Petitioner’s were

procedurally defaulted. (Dkt No. 30 at 24-26.)



Most importantly, in his Reply, Petitiondrimself, directly aldressed the Government’s
citation toMartinez Petitioner wrote:
Respondent raises the recent Supreme Court case deciSlartiaez v. Ryan132 S.Ct.
1309 (2012) and several cases derived from other Circuit Courts which validates
complexity and a need for further development.
(Rep. at 2.)
The R&R expressly citedMartinezin support of its reasoning for finding Petitioner’s
claims procedurally defaulted. In findiil@aim Eight procedurally defaulted, ti&R stated:
Petitioner does not allege that PCRA counsel was ineffective for failing4aeptlris
claim in his initial PCRA petitionSee Martinez v. Ryat32 S.Ct. 1309, 1318 (2012)
(holding that, in a state like Pennsylvania, which requires that claimslafduasel
ineffective assistance be deferred to PCRA proceedings, the ineffectstarassiof
PCRA counsel may constitute cause for the default of a claim that trial counsel was
ineffective). Since it is Petitioner’s burden to demonstrate cause, thigleclines to
consider whether PCRA counsel was ineffective in this regard.
(R&R at 6 n. 7.) In findingClaimsNine through Twelve procedurally defaulted, thadistrate
Court heldthatMartinezcannot be applied to Petitioner’s claims against thal Qourt:
Martinezdoes not apply to this procedural default, because the defaulted claim does not
involve ineffective assistance of trial coun&#e132 S.Ct. at 1318.
(R&R at 7 n. 1Qsee alsR&R at 8 n. 12 Petitioner failed to provide any argument regarding
Martinezin his objections.
In conclusionthe Court first provides a correctidiartinezwas not an intervening
change in law. Petitioner had the opportunity to request to amend his Petition, tMargnez
arguments in his Reply in Support of his Petition, and in his Objections Re#Re

ii. Even if Martinezwas an intervening change of law, it categorically
does not apply toClaims Nine through Twelve

In Martinez the Supreme Court held that “[w]here, under state law, claims of ineffective
assistance of trial counsel must be raised in an inéiaew collateral proceeding, a procedural

default will not bar a federal habeas court from hearing a substantial claeffettive



assistance at trial if, in the initiaéview collateral proceeding, there was no counsel or counsel
was ineffective.’ld. at 1320.

Petitioner’'s Claim®ine through Twelve all concern claims against the Trial Court.
These claims do not involve ineffective assistance of coudsetinezdoes not applySee, e.g.
Thompkins v. Wingar®015 WL 6082134, at5'n. 10, *6 n. 12 (holding tha¥artinezcould not
constitute cause for default of a claim regarding trial court)eee also Stroll v. Johnspn
2013 WL 6074160,at *1 (3d Cir. 2013) (nprecedentialfholding thatMartinezdoes not apply
to a defaulted claim of judicial erroiorbin v. Mooney2016 WL 627753, at *6 (M.D. Pa.
2016)(same, citingstroll); Saunders v. Asuy@015 WL 7776627, at *7 (M.D. Pa. 2015ai(se,
citing Stroll);. Thus, the Court need not condudflartinezanalysis around these claims.

lii. Even assuming thatMartinezis an intervening change in law, lte Cox
factors also weigh against treatingVartinez as an “extraordinary
circumstance” justifying 60(b)(6) relief for Claim Eight.

Even ifMartinezwas an intervening change in law, the Third Circuit has consistently
held that “intervening changes in laarely justify relief from judgments under 60(b)(&ox. v.
Horn, 757 F.3d 113, 121 (3d Cir. 2014p determine whethéMartinezcontemplates an
“extraordinary circumstance” justifying Rule 60(b)(6) relief, the Coantsiders the following
factors (1) Whether the 60(b)(6) motion was brought within a reasonable time lgfathimez
decision; (2) the merits of aRtioner’s underlying ineffective assistance of counsel claim which
can affect whether the relief basedMartinezis warranted; (3) whether the conviction and
initial federal habeas proceeding were only recently completed or ended yeasd{®
Petitioner’s diligence in pursuing review of his ineffective assistance ofsswhaim.

Cox 757 F.3d at 1136, 12426.



First, while this Motion was brought within a reasonable period of time for a 60(b)(6)
motion, it was not brought within a reasonaleet of Martinez Martinezwas decided roughly
four years prior to Petitioner&0(b) Motion. MoreoverMartinezwas decidedheforethe Order
in contention was ever published. This factor certainly weighs against filditigartinez
constitutes an “extraordinary circumstarice.

Second, the application bfartinezto this claimwould notcreatecause for the defaudtf
this claim The failure of PCRA Counsel to raise an ineffective assistance of trial caleigel
in an initiatreview collateral proceeding can constitute cause if (1) PCRA Counsel'failur
constituted ineffective assistance of counsel udeckland v. Washingto@66 U.S. 668, 688,
694 (1984) and (2) the underlying ineffective assistance of trial counsel claimbstantial”
and “has some meritMartinez 132 S.Ct. at 131%ee also Glenn v. Wyndé43 F.3d 402,
409-10 (3d Cir. 2014)n this claim, the “failure” at issue is PCRA Counsel’s alleged failure to
preserve a challenge thatial and Appellate Counsel were constitutionally ineffective for failing
to preserveto wit, a challenge to the prosecutor’s alleged use of racial discrimirgiamg jury
selection. (Pet. at 9(c}.)

For his PCRA PetitiorRetitioner was represented by counsel, Barnaby Wittels, Esq. and
Carole L. McHugh, Esqcollectively “PCRA Counsel’)(Pet'r's PCRA Pet., Dkt No. 30-4 at 1.)
In his initial PCRA PetitionPCRA Counsehlleged tis claim (Pet'r's PCRA Pet. at 138.)

After the Government filed its Motion to Dismiss Petitioner's PCRA PetitRCRA Counsel

'TheR&R recommended that the claim be dismissed as procedurally defaulted because it was
not raised on direct appeal or during the PCRA appeal. (R&R at 6.) FurthB&Bheuggested

that “Petitioner does not allege that PCRA counsel was ineffective for falimgrsue this claim

in his initial PCRA petition.” (R&R at 6 n. 8.) Petitioner’s failure to include tihgaiment in his
Petitionis, of course, not surprisinylartinezhad not been decided at the time Petitioner first
filed his Petition. Petitioner skt not be penalized for failing to make an argument that was not
available to him at the time of his Petition. Our courts do not require parties to lne fizttars.
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filed a Response. In this Response, PCRA Coumstldr[ew] his ineffectiveness claim based
on raciallydiscriminatory jury selection.” (Pet'r's Mem. in Opp. to Com.’s MTD, Dkt No. 30-9
at 13.) Ths was the only claim that PCRAoGnsel withdrew. This claim was not renewed and
was not raised on appeal to the Superior Court by Petitioner's new ¢dtiaseleC. Bryne,
Esq. (Petr's PCRA App., Dkt No. 30-7.)

To determine whether PCRA Counsel was constitutionally ineffective fodmaithng
this claim, thus providing cause for the default, Defendant must show that (1) counsel's
representations fell below an objective standardedsonableness under prevailing professional
norms;” and (2) Defendant suffered prejudice as a re&titkland 466 U.Sat 688, 694. In
assessing the effectiveness of PCRA Counsel, the Court is “required to.eatdsatfAiCRA
Counsel “made an informed judgment call that was counsel’s to make” “unlessitioa@ehas
come forward with evidence to the contrary sufficiently probative to overcometribveg's
presumption’ required b$trickland” Sistrunk v. Vaughrd6 F.3d 666, 671 (3d Cir. 1996).
“Th[e] process of ‘winnowing out weaker arguments on appeal and focusing on’ those most
likely to prevail, far from being evidence of incompetence, is the hallofagkective appellate
advocacy."Smith v. Murray477 U.S. 527, 536 (1986) (quotidgnes v. Barnegl63 U.S. 745,
751-52 (1983))see also Tok v. Glun2016 WL 721280, at *5 (E.D. Pa. 2016) (“PCRA counsel,
acting as an appellate attorney, was entitled to select those issues on codhamraihat he
thought most likely to succeed on behalf of his client.”). Thus, the Court must presume that
PCRA Counsel withdrew this claim “for tactical reasons rather than thrsluger neglect.”
Yarborough v. Gentry540 U.S. 1, 8 (2003).

Petitioner has failed to provide any evidencevercome this presumption. The record

shows that after the Commonwealth’s Motion to Dismiss, Petitioner’'s counsag¢dd¢c



withdraw only this one claim. In the original PCRA Petition, Petitioner provided roafispeno
factual averments, and no eviderto support this claim. Petitioner’s counsel stated that this
claim was based on “Petitioner’s recollection.” (Pet'r's PCRA Pet. afTt# )Court presumes
the record to show that after the Commonwealth’s Motion to Dismiss, PCRA Couexdela
tactical decisiorthat this claim, based only on “Petitioner’s recollection,” was weak and not
worth pursuing. Neither Petitioner’s initial federal habeas petition, nor tidingeRule 60(b)(6)
Motion provide any facts, specific allegations, or evidence to overcome this presuripius,
the Court finds that PCRA Counsel was oonstitutionally deficient for withdrawing this claim.
Second, Petitioner has failed to demonstrate that the underlying ineffesistamse of counsel
claim is “substantial” or has “sommerit” as he continues to provide no factual support for his
claim thatthe prosecutor’s actions duripgy selection wereacially biased.

In conclusion, because PCRA Counsel was not defidiéantinezdoes not provide
cause for the procedural defaofithis claim.This second factor weighs against treating
Martinezas an “extraordinary circumstance” justifying Rule 60(b)(6) relief.

Third, Petitioner was convicted in 1983 and the initial habeas proceeding was cdmplete
in 2013. This factor weighs heavily against reconsideration. Fourth, Petitioner hasligee di
in pursuing his ineffective assistance of counsel claim. This factor weidagar of
reconsideration.

Considered all together, the Court finds thiartinezdoes not create an “extraordinary
circumstancejustifying Rule 60(b)(6) relief.

d. Petitioner’s claim of “actual innocence” cannot constitute an “extraordirary
circumstance.”

Petitioner alleges that Rule 60(b)(6) relief is appropriate because ClaihisHEaygh

Twelve should not have been considered procedurally defaulted due to his “actual iariocenc
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Petitioner cites t&chulp v. Delp513 U.S. 298 (1995%chlupis certainly not an intervening
change of law. But, even if the Court were to consider Petitioner’'s argumentsSghtig
Petitioner has totally failed to demonstrate that he deserves relief tswdelding.Petitioner has
presented no new reliable evidenSee, e.gSchlup 513 U.Sat324. Petitioner has made no
showing that due to such, nemistent,new reliable evidencé, is more likely than not that no
reasonable jury would have convicted hlth.at 327. Petitioner’s repeated recitation of his
“actual innocence,” without any “excutpay scientific evidence, trustworthy eyewitness
accounts, or crucial physical evidence...that was not presented atived, hot merit
reconsiderationd. at 324

V. Conclusion

Petitioner has presented a timely Rule 60(b) Petition that the Gmsiders on its
merits. Having so considered, the Court finds Mattinezis not an intervening change in law
justifying an “extraordinary circumstance” to overrule the Court’s 2013 ordahdfiuMartinez
is wholly inapplicable to four of thigve claims that Petitioner seeks the Court to revistto
the one claim tha¥lartinezcould apply, th&€€oxfactors weigh against applyildartinezas an
“extraordinary circumstancekinally, Petitioners assertion of &ctual innocencedoes not
constitute anéxtraordinary circumstantg@stifying Rule 60(b) reliefTherefore, Petitioner’s
Motion is DENIED.

BY THE COURT:

/s/ C. Darnell Jones, I

C.Darnell Jonesll  J.
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