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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

HAROLD SELZER, etal., :
Plaintiffs, : CIVIL ACTION
V. .

DUNKIN’ DONUTS, Inc., etal., :
Defendants. : Ne 09-5484

MEMORANDUM

PRATTER, J. AUGUST 26,2013

In this highly contentious contract dispute, Plaintiffs have sued Franchisor Dunkin’
Donuts and other rekad entities for breach of their Store Development Agreement, as well as for
various allegedly tortious conduct related to this breach. Defendants have movediargum
judgment as to all of the claims, and Plaintiffs have filed a cross motion for sunuagnyent
as to the breach of contract claim. Following oral argument and multiple supEeynent
submissions, the matter is now ripe for decision.
FACTUAL BACKGROUND

On July 15, 2005Harold Selzeand Saul Levitt (hereinafter “Individual Plaintiffs”)
purchased a Store Development Agreentéxgreement”)from Defendants Plaintiff AAA
Development & Management (“AAA Development”) is a corporate entity owgedrbSelzer
and Joseph Glassman. It was formed to develop various franchises, including the Dunkin
franchises that were formed pursuant to the Agreement. A day before the Agreems
executed, the Individual Plaintiffs entered into a development agreementAikh A
Development, in which they agreed that AAA Development would be the exclusive dexaloper
the shops opened pursuant to the Agreement and that they would pay AAA Development a fee

for each shop in the range of $350,000 to $400,000. Although Defendants admit that they knew
1
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that thee was a development arrangement between AAA Development and Individuaff®laint
the parties dispute whether Defendants knew about the development aghtsatienmtits terms

Plaintiff AAA Yowza was formed to own a property at 2350 Mount Rose Avenue, York,
Pennsylvania, which Plaintiffs hoped to develop into a Dunkin’ shdr. Levitt and AAA
Yowza entered intadevelopment agreement for Yowza on August 24, 2008intiff Yowza
Enterprises, incorporated on August 18, 2008, was created to be the corporate frémchisee
Dunkin’ franchise located at theoWwza site. CollectivelyAAA Yowza, Yowza Enterprises, and
AAA Developmentcomprise the Corporate Plaintiffs.

1. The Agreement

The Agreenent, which ultimately coghdividual Plaintiffs$500,000 (or $50,000 per
store)in nonrefundable franchise fees, granted them limited exclusivity to build ten Dunkin’
Donuts/Baskin-Robbins shops in the York, Pennsylvania area. The Agreement set ifouth var
dates by which stores had to be opengédfore Defendnts would approve a store site, the
location proposed to be acquired had to be submitted in writing to Defendants. Upon agfproval
the siteby Defendants, the Agreement required the develoiiie site to enter into a Franchise
Agreement with Defendants.

Under the Agreement, if the Individual Plaintiffs defaulted on the Agreement and did not
cure that default within thirty days of Defendants sending them a notice to efieadants had
theright to terminate the Agreement. Plaintiffs state that Defendants were “dgqfoifgrovide
a notice to cure in the event of any default; however, the Agreement does not seplicitty ex

“require” Defendants to do this unless they intended to tetmtha Agreement because of that

This site is referred to herein as Yowza.



default. Under the Agreemetitpited exclusivity could be revoked if Individual Plaintiffs failed
to open the stores according to schedule, otherwise breached the Agreement occhisgfra
agreement, or failed to qualifgr expansion under Defendants’ franchise perfoceaating
system? The Agreement also provided that it could be transferred with Defendants’ prior
written consent.

Despite the fact that the Agreement purports to be the entire agreemesdrbéte
parties, not to be amended without a fully executed written amendment, both sides pbigt to ot
documents to dictate how the Agreement should be interpreted. For instance, Defendants poi
to Franchise Agreement language that states that site approvddennswvriting from the
Defendants and to Site Development Guide language that states the same. Dedsulpoist
to the Site Development Guide as setting forth the site approval processral;gelatiffs
contest that Defendants did not actually follow that process and that the Guide is nordoiading
even states that it is subject to chafige.

Within the first three years that the Agreement was in effect, the Indivithiatif’s
opened three stores. On February 6, 2008, Defendants amended the Agreement by ex@¢ending th
store opening dates set forth in the original Agreement and also including “cotesyl’ da

deadlines by which Individual Plaintiffs were required to submit a control docuntleat is, a

2 Defendants claim that in March 2007, Plaintiffs lost their exclusfeityailing to cure defaults
described in a January 1, 2007 notice to cure. They cite to a March 2007 emailfumkird employee
to Mr. Levitt which notes that they lost exclusivityreturn for an extension of certain control dates.
Plaintiffs counter that the notice to cure did not mention loss of exitjuaivd that under the contract, 30
days’ written notice is required to terminate exclusivity. At the endeofitty, howevelthe case does not
hinge on this particular squabbbd least for purposes of these motions.

8 Defendants reljeavilyon their Global Development Tracking System, a computer program that
tracks certain key dates in the site approval prot¢essipport various factual assertioraintiffs claim

that this system’s records are wrong with respect to them; for examplgydtenstates that certain site
approval letters were sefair stores in Plaintiff's store development area which werecioally sent
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binding lease, an executed letteirdént, or a purchase contract. Defendants add that this
control document must be for an approved or approvable site, citing to a Site Development
Guide which includes a checklist that states that the control document must $tihis suwlbject
to Dunkin’ approval’ Plaintiffs argue that this control document definition was not included in
the parties’ Agreemerdr the amendment and point out that none of their three operating stores
were approved prior to the submission of a “control document.”

2. Yowza

Plaintiffs contend that as early as 2005, Michael Ryan, Defendants’ @icdct
Development, verbally approved the Yowza site while touring it with Mr. Glassand that
Mr. Ryan continued to reassure Mr. Glassman that the site would become a DunkinVstore
Ryan, however, contends that he never approved the site, and neither of the Individuki Plaint
themseles nor any of the other individuals who Mr. Glassman said overheard the approval
professed any personal knowledge of the verbal appré&\aintiffs did submita letter of intent
for the Yowza sitéo Defendants in April 2007, after claiming that they had submitted a previous
version “months ago,” which Defendants stated they had not received. Defendants ¢@ttend t
this letter epired on May 20, 2007, but the language in the letter states that it would only expire
if it was not executed by that date.

After Individual Plaintiffs missed a store opening deaallmJuly 2007, Mr. Ryan and
Dunkin’ employee DelWawer held a meeting Wi them and Mr. Glassman in September 2007

to discuss the Agreemenht the meeting Defendants offered to help Individual Plaintiffs find a

4 This document does not seem to support Defendants’ statement directlynlZertaugh, logic
would dictate that a control document for just any site would not be appeopmig rather only one that
actually had potential and was a ddaith submission,e., an approvable siteThere does not appear to
be any language in any document cited by Defendants that states that thiedoontment may only be
for a site that has already been approved.



purchaser for the Agreement. The parties contradict one another when discussvh@ijisis

offer of help constuted— an actual promise to sell the Agreement or a simple offer of assistance.
Contemporaneous emails include such statements as “Harold and | accept ydarhafte

Dunkin Brands locate a purchaser for the remaining 7 stores in our Ske&Docke No. 99-2,

1 88. No one mentioned large franchisee Men at \&ibtkis meeting. There is a dispute as to
whether the Yowza site and the approval of the same were also discussed attthtg fodow

up enails suggesat a minimumhat Defendants did not expressly state that Yowza would not be
approved as a Dunkiite, and Plaintiffs claim Defendants said Yowza would be a Dunkin’ no
matter what By the time of this meetingnostof theland development work on Yowza had
already been completellir. Glassman testified at deposition that before the meeting even
happened, he intended to see the land development process through.

Whether the statements about selling the Agreement were promises or not; by mid
November 2007, Mr. Ryan had informed IndivitlB&intiffs that Defendants were not going to
sell the Agreement. Despite this, Mr. Glassroantinued to contact Defendants about selling
the Agreement/Yowza to Men at Work. Ms. Wawer told him she would bring him in at the right
time, and Mr. Ryan told him to be patient.

In early 2008, Individual Plaintiffs found their own prospective purchaser. As noted
above at about this tim®efendants amended the Agreemankriting to extend deadlines,
which would enable a purchaser to buy the Agreement without already being in.8iefael

prospective purchaser, however, ultimately did not complete the purchase. Defexaian

3 Men at Work is a large Dunkin’ franchisee which eventually took over the aresecoy the
Agreement. Plaintiffs contend that the motivation behind Defendant£besal other tortious actions

was a desire to give the Agreement area to Men at Work.

6 Plaintiffs argue that this agreentéa extend deadlines took place in early summer 2007, but was
not memorialized in writing until February 2008.
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that the purchaser dropped out on his own and point to testimony and affidavits from their
employees to that effect. Plaintiffiaim that this employee testimony is sg#irving and not to
be credited, and that Defendants were the ones who sabotaged the deal because ¢ty plann
terminate the Agreement, but Plaintiffe not point to any evidence in the record to support this
argument. There is also some dispwe towhether, around this tima,real estatbsting for the
Yowza property changed from a lease of half of the premises to sale of the’'whole
Defendants state that in March 2008 they decided to “kill” the Yowak demails
between Ms. Wawer and Mr. Ryan at this time confirm this. Whether or not infomadiin to
a site review package had been submitted is in question; Plaintiffs argue fltastindfes and
the like had all been submitted by this time, aliffova lease had not. According to Ms. Wawer,
she told Mr. Levitisome time around this time perittht Defendants would not be going
forward with Yowza. No writing to this effect has been produced, and Mr. Levitt conteatds t
he was not told this untihuch later.
3. Termination of the Agreement
A control document was due under the Agreement and its amendments on August 28,
2008. Even before this date, emails were circulating among Defendants’ emplogasting

the Agreement’s likely termination for not meeting this date.

7

Real estate broker Larry O’Brien testified that the listing cedran January 15, 2008 and that in
January 2008 Mr. Glassman told himtttize Yowza site was not approved; Plaintiffs claim he mixed up
2008 and 2009In any case, there is a letter from Mr. Glassman to Mr. O’Brien dated Januafp&5, 2
which instructs Mr. O’Brien to change the Yowza real estate listing toheddption ofa purchase of the
site. SeeDocket No. 99, Ex. 70. In addition, the listing in January of 2007 stated that a pastabiea
the Yowza site was available for a business interested in joiningki® Donuts to be built on the site.
See id.Ex. 113. As of January 16, 2008, the listing changed to offer the whole premisaie fand

there was no more mention of Dunkin’ Donug&ee id. Ex. 114.
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A few days pior to the controtlate, Mr. Levitt submitted to Defendants a lease for the
Yowza property.At the same timehe parties to the lease circulatedeparate agreement, not
submitted to Defendants and possibly nesrgned which stated that the lease was signed to
induce Defendants to extend the Agreement and that both parties could terminateethy lea
written notification at any time without any reason prior to actual construdien\Wawer
received the leasand almost immediately returned the document with a cover letter stating that
Individual Plaintiffs were not “Certified to Expan8."On the same day, Ms. Wawer spoke to
Mr. Levitt and told him that Yowza was not approved because Defendants did not waskait
good site? A few days later, Defendants sent Individual Plaintiffs a notice to cure wiietls
that they had failed to meet the control date by submitting a control document. Thkelitbtic
not mention whether or not the Individual Plaintiffere certified to expand.

After receiving thenotice, Mr. Selzer emailed Ms. Wawer, contending that the Individual
Plaintiffs had sent a valid control document, in the form of the Yowza lease, to which Ms.
Wawer responded that Mr. Liévwas not certifiedo expand, as explained in her correspondence
returning that leaseOn October 2, 2008, Defendants sent Individual Plaintiffs a notice of
termination, which stated in part that the Agreement was terminated becaugtibidNaintiffs
failed to meet theontrol date of August 28, 2008, to cure this default, or to obtain written

consent for additional time to cure.

8 Michael Ryan testified at deposition that even if a franchisee is not “certfiexpand” when
contol documents are submitted, this would not affect the validity of theat@dcument; the “certified
to expand” classification matters at the time the franchise restaurant istslapeh. In addition, Mr.
Levitt denies that he was not “certified to expand.”

9 Whether or not it was a good site is also hotly debated, as is whether siteadiahpust be in
writing.
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Individual Plaintiffs brought this suit, claiming that Defendants breached treeAgnt
by terminating the Agreement without a valid reagodo so. Corporate Plaintiffs add related
tort claims for fraudulent misrepresentation, promissory estoppel, and tortiedsrgnice with
contractual relationt’? After lengthy discovery, both sides moved for summary judgment as to
the breach of contract claim, and Defendants moved for summary judgment as todinége
claims. Because factual disputes abound, the Court will deny both motions as to¢hedfbrea
contract claimand will deny Defendants’ motion as to Counts Il and VIl (the tortious
interference claims) The Court will grant Defendants’ motion as to the promissory estoppel and
fraudulent misrepresentation counts.
LEGAL STANDARD

The standards by which a court decides a summary judgment motion do not change when
the parties file crosmotions. Southeastern Pa. Transit Auth. v. Pennsylvania Pub. Util.
Comm’n 826 F. Supp. 1506, 1512 (E.D. Pa. 1993). Upon motion of a party, sufuchgment
in a federal case is appropriate if, “citing to particular parts of materials retord, including
depositions, documents, electronically stored information, affidavits or demtes,adtipulations,

. admissions, interrogatory answers, or other materials,” the moving patgqesshe

district court that “there is no genuine dispute as to any material fact and thatnsogntitled to
judgment as a matter of law.” Fed. R. Civ. P. 56(a),Md)er v. Ind. Hosp, 843 F.2d 139, 143

(3d Cir. 1988).

10 The Amended Complaint includes the following counts: Courreach of Contract [Harold

Selzer and Saul LevittCount Il — Promissory Estoppel [AAA Developmer@punt Il — Tortious
Interference with Contract [AAA Developmentount IV — Fraudulent Misrepresentation [AAA
Development]Count VII— Promissory EstoppfAAA Yowza], Count VIl — Tortious Interference with
Contract [AAA Yowza] Count IX — Fraudulent Misrepresentation [AAA Yowz@hunt X— Promissory
Estoppel [Yowza Enterprises], and Count>#raudulent Misrepresentation [Yowza Enterprises]
Counts Vand VI were voluntarily withdrawn.



In evaluating a summary judgment motion, the court “must view the facts in the light
most favorable to the non-moving party,” and make every reasonable inferencepirtyiat
favor. Hugh v. Butler Cty. Family YMCAI18 F.3d 265, 267 (3d Cir. 2005). If, after making all
reasonable inferences in favor of the non-moving party, the court determinténetkas no
genuine issue of material fact, summary judgment is appropfaietex Corp. v. Catretd77
U.S. 217, 322 (1986)Wisniewskv. Johns-Manville Corp812 F.2d 81, 83 (3d Cir. 1987).
DiscussION

A. Breach of Contract

Both Individual Plaintiffs and Defendants move for summary judgment as to thé breac
of contract claim To make out a claim for breach of contrdithe plaintiff must establish (1) an
oral or written agreement, express or implied; (2) for valid consideration; (dympance or its
equivalent by the plaintiff; (4) breach by the defendant; and (5) damage to thefglaBritton
v. Athenahealth, IncNo. MICV201202457, 2013 WL 2181654t *6 (Mass.Super. 2013)

(citing Singarella v. Bostorl,73 N.E.2d 290, 29Mass.1961)).'! Because of the multitude of
disputed factuaksues in this case, neither side can preataliis stage The crux of both
arguments ishte reason for the termination. The notice to cure said it was for lack of a valid
control document, but at the time and even during discovery in this litigation, Mrt'& éavk

of certification to expand was offered as a reason why thiead@ocumentvas not accepted
There are disputes of fact as to whether Yowza was or should have been approved ampiethe
disapproval was communicated to Plaintiffs and when, what a “control documenthaistual
what role the certification to expand (or lack thereof) played, and other thstiekrectly relate

to whether the Yowza lease could have or should have been considered a valid control document.

1 Under the Agreement, Massachusetts law applies.
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The closest the parties come to an argument that could be decided based on the highly
contested set of facbefore the Court is Defendahgsgumentthat the Yowza lease was merely
a sham agreement, and therefore couldoea valid control document. Defendants point to
contemporaneous emails, as well as testimony, that the lease was submitted poéslgrve the
Agreement and that the parties did not intend for the lease to be bimkfendants rely on
Marks v. Southcoast Hosp. Group, Indos. PLCV0201284t al, 2001 WL 36398868 (Mass.
Super. Dec. 30, 2011), a case in which, after a bench trial, the Massachusetts Sapeti
ruled that a sham agreement submitted merely to comply with a contract deadlinet walid
and constituted a breach of ttgg@ement.Plaintiffs counter that even if the lease was a sham
lease, Defendants did not know about any of the contemporaneous emails and documents which
they cite as evidence of this. Whether Defendants’ knowledge of the shamirattierelevant
or not, because the supposed agreement that the lease would not be binding was never even
executed, there is at least a dispute of fact as to whether the lease was bindihg sham.
Thus, this argument must fais well.

Defendants also argue that hase Individual Plaintiffs were not in a position to perform
the contract, the breach of contract claim must fail regardless of whether &#fehteached
the contract or notSee Kanavos v. Hancock Bank & Trust,@d@9 N.E.2d 168 (Mass. 1985)
(holdingthat plaintiff must have had the ability to perform contractual duties to complain of
defendant’s breach). Individual Plaintiffs claim that they had sevetahipal sites in the
development pipeline and that it was only Defendants’ wrongful breacmtbicband
misinformation concerning the reasons for the Agreement’s termination thatigeteem
from performing. Although perhaps a bit thin, Plaintiffs’ evidence of their ability to perform is

just enough to preclude summary judgment.
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B. Tort Claims
1. Fraudulent Misrepresentation

The Corporate Plaintiffs base their fraudulent misrepresentation claistatements
allegedly made at the September 5, 2007 meeting. Viewing the facts in the liglfavoosble
to Plaintiffs, those statementglude(1) thatDefendarg had a buyer for the Agreement) (Rat
the Individual Plaintiffs should stop development and not attempt to sell the Agreemkeairon t
own; (3) that Yowza would be a Dunkin’ site as part of the sale of the Agreement) dimak (4
AAA Development should continue to develop Yowza because it would become a Dénkin'.

To establish fraudulent misrepresentation, a plaintiff must show “1) a n@segpation;

2) a fraudulent utterance thereof; 3) an intention by the maker that thiemewitl thereby be
induced to act; 4) justifiable reliance upon the misrepresentation; and 5) damage tipibatr
as the proximate result.Powell v. First Republic Ban274 F. Supp. 2d 660, 678 (E.D. Pa.
2003). Defendants argue that Plaintiffs carprotze any of these elements.

As to Yowza Enterprises, an entity that was not even formed until well aftalieged
misstatements, the Court can easily dismiss this claim; as it did not exist at the time, it tould no
have been the recipient of angtsiment, fraudulent or n&t.

As to the other two Corporate PlaintifiBefendants argue that all of the alleged
statements relate to future events, and that Plaintiffs cannot show that tedgplaeistatements

because they cannot show that Defendants knew that they were false wheertheade and

12 Plaintiffs also claim that Defendants misrepresented that Men at Wéndk buy the Agreement,

but the record is clear that Men at Work was not mentioned at thex®eptd, 2007 meeting.

13 Although Plaintiffs argue in their briefing that they relied on the fraudutesrepresentations in

even forming Yowza Enterprises, that argument fails because it only staivisatreatorsof Yowza
Enterprises may have relied on misstatements, not that Yowza Entergeffaglied on them.
Moreover, Raintiffs seemed to admihat Yowza Enterprises’ claims must failaeal argument.See
12/7/12 Tr. at 42:2-44:11.
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had no intention to follow through with therRlaintiffs argue thabefendants knew all along

that the statementgere false because they had already begun plotting to take back the territory
in order to gie it to Men at Work and were telling them to be patient and at the same time
making no efforts to actually carry through on any promises.

Defendants counter that the evidence of Defendants’ intent comes from emailgerisd ev

that took placeafterthe September 5, 2007 meeting. Indeed, it does appear that the vast
majority, if not all, of this evidence of intent comes from documents and testiroongraing
events later in 2007 and in 2008. For example, Plaintiffs claim Defendants wantedttegive
franchise territory to Men at Work to appease them for opening other Dunkin’ stores iatM
Work’s territories. However, this issue did not even arise until, at the eadiestmber of
2007. Likewise, the discussion about “killing” the Yowzaldeetween Ms. Wawer and Mr.
Ryan did not take place until March 2008. The closest Plaintiffs come to evidence that
Defendants were lying at the September 5, 2007 meeting is Ms. Wahaar’3008 entry into
Dunkin’s tracking program that “[Yowza] is not a good site. Franchisee wa&sngavith a
Developer who purchased the site, even though we said we would not approve it for a Dunkin.”
Docket No. 102, Ex. 129. That statement, however, serves to undercut Plaintiffs’ indisé&nce
the site was approvext would be approved more than it suggests that Defendants made false
promises in September of 2007. Therefore, because Plaintiffs have not produceshsuffici
evidence that Defendants never intended to carry through on the promises they made at t
Septenber 5, 2007 meeting, the fraudulent misrepresentation claims must fail.

2. Promissory Estoppel

In Pennsylvania, the elements of promissory estoppel are: (1) misleautiahs; wonduct

or silence by the party against whom the estoppel is asserted; (2) unambiguoa$ proof
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reasonable reliance on the misrepresentation by the party seeking to asstrpfiet; esd (3)
no duty of inquiry on the party seeking to assert estodpgher v. Kia Motors Am., Inc676 F.
Supp.2d 408, 421 (W.D. Pa. 2009) (applying Pennsylvania IBvgmissory estoppel comes
into play wheran express promise has been madefaihde to enforce the promise would lead
to injustice C&K Petroleum Prods., Inc. v. Equibar&39 F.2d 188, 192 (3d Cir. 1988).
Corporate Plaintiffs assert that the same statements that form the basis chuldeiefnt
misrepresentation claim give them a cause of action for promissory estoppel.

For the same reason that its fraudulent misrepresentation claim fails, Y ovezariges’
promissory estoppel claim fails. Yowza Enterprises was not even fatled time the alleged
promises were made, so Yowza Enterprises could not have received and relied orothizss pr
to its detriment.

As to the other Corporate Plaintiffs, in order to make out a claim for promissoppel,
Corporate Plaintiffs must show by clear and convincing evidence that theyansatstantial
change in position based on the promiSee Catahama v. First Commonwealth Baihd 2:10-
cv-1140, 2011 WL 2533018, at *8 (W.D. Pa. June 24, 2011) (ditirtger, 676 F. Supp. 2d at
421-22). Here, Corporate Plaintiffs argue that they madalsstantial change in position by
continuing development work on the Yowza site and by not pursuing other development
opportunities. However, they point to no evidence regarding precisely what develoyasent
done after the promises were made and do not contest their own deposition testahorosth
of the development occurred before the September 5, 2007 meeting tavid. tBé&assman
always intended to pursue full developmenthaf Yowza site Indeed, in their supplemental

discovery responses, Plaintiffs do not even mention development costs as débeaDess.’
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Mot., Ex. 37, p. 11-12? Likewise, although Corporate Plaintiffs say they did not pursue other
development opportunities, they fail to provide any evidence of what other opportthreiies
may have pursuede., they fail to provide evidence that they did anything differently because of
the Defendants’ proises’® See, e.g., Luthe676 F. Supp. 2d at 422 (dismissing promissory
estoppel claim when applicant for car dealership could not show that he would not have gone
through the application process had he not been promised that he would be awarded a
dealerkip). Corporate Plaintiffs, therefore, fall far short of the clear and comgresiidence
they must present to avoid summary judgment on these claims.

3. Tortious Interference

“One who intentionally and improperly interferes with the performance oh&act
(except a contract to marry) between another and a third person by inducing orsatloawging
the third person not to perform the contract, is subject to liability to the other foetheiary
loss resulting to the other from the failure of the third person to perform the cdntract
Restatement (2d) Torts 8 766o0rporate PlaintiffAAA Yowza and AAA Developmentlaim
that by maliciousljoreaching the Agreement withdividual Plaintiffs, all the while knowing
aboutthat the breach would impact the Corporate Plaintidesfendants tortiously interfered
with their contractswith Individual Plaintiffs Defendants counter wittases thatey claim

hold that breach of a contract, without more, is not enough to support a tortious interference

14 At oral argument, counsel for Plaintiffs argued that there were enginédisgubmitted in
discovery to support these costs and expenses, as well as expert epedsc. 7, 2012 Tr. at 62:20-
63:3. However, none of these bitlsreportshave been mentioned or citedin any of the summary
judgment materials before the Cowttich the Corporate Plaintiffs reference in arguing that they have
evidence of damages

15 Moreover, the change in the Yowza real estate listing in early 2008 sugge€§isriarate
Plaintiffs were opn to pursuing other development opportunities at that time, not that they hddoelie
heavily on Defendants’ promises that they eschewed other business oppertunitie
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clam — that there must also be evidence that a defendant acted wsthethic purpose of
interfering with the plaintiff's contractSee, e.g., Valley Forge Convention & Visitors Bureau v.
Visitor's Servs., In¢.28 F. Supp. 2d 947, 951 (E.D. Pa. 199B)e cases cited by Defendants on
this point, however, tend to involve plaintiffs bringing both breach of contract claims and
tortious interference claims, in which the plaintiffaiot that the breach of the contract between
plaintiffs and defendants had effects on the plaintiffs’ abilities to perfontracts with third
parties. HerehoweverCorporate Plaintiffs are the third parties directly affected by the breach
of a contracto which they were not parties, a factual scenario much more closelydahghe
the Restatement’s definition of intentional interference with contractual redatsee, e.g.,
Valley Forge Convention & Visitors Burea28 F. Supp. 2d at 952 (noting that to make out a
claim for tortious interferencéthe acts complained of must have been directed by the defendant
to a third party and not the plaintiff”).

Interference is intentional when “the actor knows an injury is certain or stiaia
certain to occur as a result of his actioidtal Care Sys. v. Coon860 F. Supp. 236, 241 (E.D.
Pa. 1994). Defendants claim that Corporate Plaintiffs have natipbsufficient evidence of
intent. Plaintiffs have not provided evidence that Defendants even knew about AAA Yowza's
Cost Reimbursement Agement. However, because there is a dispute of fact as to whether
Defendants knew about the agreemieetweemrAAA Development anthe Individual Plaintiffs,
and, consequently, whether Defendants knew that by breaching the Agreemedividedl
Plaintiffs were certain to lose the ability to live up to those other agreemigintth&/Corporate
Plaintiffs, and because it is undisputed that Defendants knew about the Yowza lease, the tortious

interference claims must survive, at least as to those two agreements
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Furthermore, for the same reasons that the breach of contract claim renea@®suith
cannot determine whiger, as a matter of law, Defendants’ actions in terminating the Agreement
were privileged.Finally, Defendantsrgue that to the extent thgreements between the
Individual Plaintiffs and Corporate Plaintiffgere formed over a year after the allegediciaaus
plan to retake the Individual Plaintiff’s territory was hatched, the plan could not hawerizele
with the intention to interfere with agt nonexistent contractélowever, because Defendants’
actions in allegedly breaching the Agreement coetinio take place after the agreements
between the Individual Plaintiffs and Corporate Plaintiffs were made and, agaause there is
at least some evidence that Defendants knew alwoubf these agreements and the effect their
actions would have on them, genuine issues of material fact remain with regarénddes’
intent. For these reasons, then, the tortious interference claims will not be disatisssdtime.
CONCLUSION

For the foregoing reasons, the Court denies Plaintiffs’ Partial Motiorufongry
Judgment, and grants in part and denies in part Defendants’ Motion for Summary Judgment. An
appropriate Order follows.

BY THE COURT:
S/Gene E.K. Pratter

GENE E.K. PRATTER
United States District Judge
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