ALBIN v. A.H. BENNETT COMPANY et al

IN
FOR

VARICUS

BY e
FENLNHQEMN

VARTOUS DR

EDUARDG .

I. BAC KGROU N ?
LEGAL
AL
B.

bUMMARY

AL
F . ?IAINTI
. ANALYSTS
CONCLUSTON

Before

forty-one (4713

THE

PLAINTTFFS

ROBRENO,

TWE APPLEGABLE

Doc. 61

DISTRICT COURT
UF PENNSYLVANTA

THE UONITED STATES
EASTERN DISTRICT

CONSOLIDATED UNDEF

MBI 875

Transfervred from the
R 2872017 District of North Dakota

APR
ﬁﬁﬁgtﬁ KUNZ, Clark

Jﬂﬁﬁzum% Bxhibit A

ol

Case Nos.

See
( attached he e

MEMORANDIDM

APRIL 20, 2012

"
[

TABLE OF CONTENTS

JUDQMENT ,,,,,,,,,,,,,,,,,,,,,,,,,,,

RS
< ]

...............................

the Court are Motions for Summary Judgment in
various cases originating in North Dakota, all of

which are part of MDL-875, the consolidated asbestos products
liability multidistrict titigation pending in the U.S. District

Court for the

Company (“Jamar™)
clalming,
case, Minnesota

dissolved

Fastern
inter alia,

nre decessor

District of Pennsylvania. Defendant Jamar

has moved for summary judgment in each case

that, under applicable state law in this
---- 1t cannot be liable for the conduct of its
corporation.
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I. BACEKGROUND

£

The “Amoco Cases” were transferred from the United

States District Court for the District of North Dakota to the

United States District Court for the Eastern District of

Pennsylvania as part of MDL-87H in 1992 and 1993, after having

ot

been filed in North Dakota in 1990.
Bach of the plaintiffs (or decedents) in these cases

workaed at the same Amocco Relinery in Mandan, North Dakota, and

has since been diagnosed with an asbestos related illness. The
majority of these workers have since died as a result of this

illness, Defendant Jamar Company (“Jamar”) has moved for SUmmary
Judgment in each of these cases arguing that (1) it cannot he
sued because of the dissolution of its predecessor corporation in
1985, and (2) there is insufficient product ldentification
evidence to support a finding of causation with rezpect to the
insulation its predecessor corporation installed,?

Forty-one (41) of the plaintiffs ("Flaintiffs”) have

opposed Jamar’s motions, contending, inter alia, that SuUmImary

Jjudgment is not warranted because Jamar is liable despite its

=1t

predecessor’s 1985 dissolution, and (2) there is suffici
evidence from which a reascnable Jury could conclude that their

asbestos-related illnesses were caused by exposure to insulation

Given the disposition of the case, Lhe Court need not
reach Defendant’s argument pertaining to product identificati
evi

lence and, therefore, declines to do s80.

<



installed by Jamar’s predecessor. The parties agree that
Minnescta law apoplies as to the issue of liability of a successor
corporation for conduct of its dissolved predecessor corporation
tbecause Jamar’s predecessor - like Jamar - was organized and

incorporated under the laws of Minnesota) .

IT. LEGAL STANDARD

A Summary Judament Standard

summary judgment 1s appropriate if there 1is no genuine
dispute as to any material fact and the moving party is entitled

to judgment as a matter of law. Fed. R. Civ. P. Ho{a). “A motion

of some disputed facts, but will be denied when there is a

genuine issue of material fact.” Am. Fagle Qutfilters v. Lyle &

Sgott Ltd., 584 F.3d 575, 581 (3d Cir. 2008) (guoting Anderson v,

Liberty Lobby, Ina., 477 U.8. 242, 247-248 (1986yy. A fact is

L r

"material” if proof of its existence or non-exlstence might
afiect the outcome of the litigation, and a dispute is “genuine”
if “the evidence is such that a reasonable Jury could return a
verdict for the nonmoving party.” Anderscn, 477 U.S. at 248,

Im undertaking this analysis, the court views the facts
in the light most favorable to the non-moving party. TAfter
making all reasonable inferences in the nonmoving party’s favor,

there 1is a genuine issue of material fact if a reasonable Fury

could find for the nonmoving party.” Pignatare v. Port Auth. oL




N.Y. & N.J., 293 F.3d 265, 268 (3d Cir. 2010) (citing Reliance

lns, Co. v. Mgessner, 121 F.3d 8§95, 900 (3d Cir. 1997)). While

the moving party bears the initial burden of showing the absence

of a genuine Issue of material fact, meeting this obligation
shifts the burden to the non-moving party who must “set forth

speclfic factls showing that there is a genuine issue for trial ”

Anderscon, 477 U.S. at 250.

-

B. The Applicabile Law

The parties have all agreed that Minnesota substant ive
law governs the issue of liability of Defendant for conduct of
its dissolved predecessor corporation. Therefore, this Court will

appliy Minnesota law in deciding this issue. See Erie R.R. Co. v.

Tompking, 304 U.5. 64 (1938); see alsc Guaranty Trust Co, v,

York, 326 U.&S. 99, 108 (1945).

ITT. DIBCUSSION
A, Defendant’'s Argument

Defendant Jamar (sometimes referred to in the parties’
briefing as “the new Jamar Company”) concedes that a predecessor
company (with the same name, also incorporated under the laws of
Minnesota) supplied and installed the initial insulation
throughout the Amoco facility during its construction in 1954,
However, 1t contends that it cannot face liability because the
previous Jamar Company ) (sometimes referred to in the varties’

A%

briefing as “the old Jamar Company”) dissolved in 1985 and sold



lts assets (including the rights to its name) to Defendant Jamar.
A chart illustrating thal corporate history (which was preparad
by Defendant) appears as Exhibit B and is part of the record.
Lefendant cites to a 2003 decision issued by the
Minnesota Court of Appeals that held that, under Minnesota
Statutes Section 302A.781, this same defendant (Jamar) could not
be liable for asbestos claims brought against it more than one
year after the dissolution of its predecessor company (“the old

Jamayr Company™): Podvin v. The Jamar Company, 55 N.W.2d 645

(Minn. App. 2003y .

In its reply brief, and in response to Plaintiffs’
argument that, since Podvin, the Minnesota legislature created an
exception allowing for personal indury claims to be Lrought more
than one year after a corporation’s dissolution (the “2007
Bmendment ™), Defendant asserts that this provision is not
retroactive. Under Minnesota caselaw, according to Defendant, a
statutory provision is only deemed retroactive where there is

clear evidence of an intent by the legislature to make it

retreactive (such that it is a provision glarifving existing law

and thus having retroactive effect, rather “han amending the
exlsting law with a new, substantive law to have only prospective
effect). Defendant contends that this would be the case in
situations where, unlike here, there is (1) explicit language in

the statute stating that it has retroactive effect, or (2)



lmmediate enactment of the provision in response to Judlicial
decisions interpreting the statute. In this case, Defendant
arqgues, there is no basis for concluding that the 2007 Amendment
to the statute was intended to be retroactive because (1) there
is no language in the statute indicating that the 2007 Amendment
is intended to “clarifyv” or intended to have retroactive el fect,
and (Z) 1t was not enacted until four (4} vyears after the

contrary decislon in Podvin was issued.

B. Plaintiffs’ Arguments
Plaintiffs cite to a 1994 decision issued by the
Minnesota Court of Appeals, which also inveolved the current
defendant (Jamar), and which Plaintiffs contend indicates that,

under Minnesota law, a dissolved corporation may be sued,

notwithstanding its dissolution: Fvert v. Acand$, Inc., 1994

Westlaw €54532 (Minn. App. 1994).
Plaintiffs contend that Defendant is liable despite Lhe
Minnescta Court of Appeals’s 2003 decision Podvin hecause (1)

Podvin 13 an “outlier” decision reaching a different outcome than

earlier decisi

ons by courts in Minnesota, and (2) Podvin was
overruled by a statutory provision enacted by the 2007 Amendment
with contrary effect, which added a new provision to the very
statute construed by the Podvin court (Minnescta Statutes Section
3A2A.781) . Plaintiffs contend this new statutory provision was

intended to “clarify” the legislaturefs intent regarding the



statute, thus making 1t retroactive - as opposed to creating a
new substantive provision that would only have effect
prospectively.

Plaintiffs also argue that Defendant should be liable
because (1) its predecessor corporation (“the old Jamar Company™)
decided to dissolve in 1984, only five months after being named

as a defendant in its first asbestos case, and was assential Ly

transformed into Defendant (“the new Jamar Company”) the same day
that predecessor “the old Jamar Company” dissolved, at which time
Mr. Walker Jamar, Jr. has since conceded he personally burned
virtually ever record of sales, distribution, and operation of
“the old Jamar Company,” and (2) Defendant’s predecessor {(“the
old Jamar Company”) remains covered by policies of several

insurance companies in connection with asbestos—caused injuries

from exposure as far back as the 1950s.

. Analvsis
It is undisputed that Defendant Jamar’s predecessor

company (“the old Jamar company”) dissolved in 1985%. Tt is
uncdisputed that none of the Plaintiffs’ claims were filed until
1390, In 2003, the Minnesota Court of Appeals construed Minnesota
Statutes Section 302A.781 and held that this very defendant
{(Jamar) cannot be liable for asbestos claims (based on conduct of
its predecessor) that were brought against it more than one Vear

after the dissolution of its predecessor company {“the old Jamar



The Jamar Company, 655 N.W.2d 645 (Minn.

Company”} . Podvin v.

App. 2003} . All parties conceds this 1s the holding of

Podvin.

It dis also undisputed that the 2007 Amendment added a
new subsection (subsection 5) to Section I0LA.781, which creates
an exceptlon for personal injury claims. The statute (with newly
enacted provision; states:

Subdivision 1. Claims barred. Except as provided in
this section, & creditor or claimant whose claims are
barred under section 302A.727, 302A.7291, or 202A.75%
ncludes a person who 18 or becomes a creditor or
claimant at any time before, during, or following the
conclusion of dissolution proceedings, and all those
claiming through or under the creditor or claimant .

Subd. 2. Claims reopened. At any time within one VEaE
after articles of dissclution have been filed with the
secretary of state pursuant to section 302A.727 or
J02A.7291, subdivision 1, clause (2), or a decree of
dizsclution has been entered, a creditor or claimant
who shows good cause for not having previously filed
the claim may apply to & court in this state to allow a
claim:

{a) against the corporation to the extent of
undistributed assets; or

() 1f the undistributed assets are not sufficient to
satisly the claim, against a shareholder, whose
Ltiability shall be limited to a portion of the
claim that is egual Lo the portion of the
distributions to shareholders in liguidation or
dissolution received by the shareholder, but in no
event may a shareholder's Lability exceed the
awmount which that shareholder actually received in
the dissclution.

Subd. 3. Obligations incurred during dissolution
proceedings. All known contractual debts, obligations,
and liabilities incurred in the course of winding up
the corporation's affairs shall be paid or provided for

b
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by the corporation before the distribution of assets to
a shareholder. A person to whom this kind of debt,
cbligation, or liability is owed but not paid may
pursue any remedy before the expiration of the
applicable statute of limitations against the officers
and directors of the corporation who are respoensible
for, but who fail to cause the corporation to pay or
make provision for payment of the debts, obligations,
and lilabllities or against shareholders to the extent
permitted under section 302A.559. This subdivision doeos
not apply te dissolution under the supervision or arder
of a court.

Subd. 4. Statutory homeowner warranty claims preserved.
The statutory warranties provided under section
32TA.0Z, and any contribution or indemnity claim
arising from the breach of those warranties, are not
affected by the dissclution under this chapter of a
vendor or home improvement contractor.

Subd. 5. Other claims preserved. In addition to the

claims in subdivision 4, all other statutory and common

law rights of persons who may bring claims of injury to

a person, including death, are not affected by

dissolution under this chapter.
Minn. Stat. Ann. 302A.781 {emphasis added) . The statute provides
that it is “effective July 1, 2007.”7

The issue in thls case is whether the 2007 Amendment
{which excludes personal injury claims from the time-barring
provisions of this corporate dissclution statute) 1s retroactive,
such that Plaintiffs’ claims, brought in 1990 (five yvears after
the 1985 dissolution of Defendant’s predecessor), are not Lime-
barred by the statute despite the Minnescta Court of Appeals’s
construction in 2003 of the earlier version of the statute. (The

Court notes that neither party has contended that a different

version of the statute is applicable and there is no indication

)



from the statute’s historical amendments that there Was ever a
CLime prior to the 2007 enactment where claims brought five vears
after the corporation’s dissolution would not have been barred.)
Therefore, the Court must determine whether rhe provision in the
2007 Amendment set forth in Subsection 5 has revroactive elfsch.
This appears to be an issue of first impression under
Minnesota law. This Court, as an MDL court, has previously
stated that, generally, 1t would remand unsettled issues of state
law to the transferor court unless it could predict with
reasonable assurance the future development of state law as it

relates to the issue before the Court. see, e.9., Faddish v, CBS

Gorp., No. 09-70626, 2010 WL 4159238, at *5 (E.D. Pa. Oct. 22,

2010} (Robreno, J.); but see In re Asbestos Producls Liabiiiry

Litigation (No, VI, 278 F.R.D. 126, 133-35% (B.D. Pa.

2011) (Robreno, J.) (where reaching the substantive state law issue
was necessary to make procedural rulings on a large number of
cases) . The Court believes that, in matters of state law, the
transferor court, albeit a federal court, generally 18 more
experienced in the application of the law of the state in which

it sits than is the transferee MDL court . See, e.a., Musselman v,

Amphenol Corp., No. 01-6%486, 2011 WL 415165, at *1 (K.D. Pa.

Nov. 28, 2011} (Robreno, Jo) {remanding an issue of Arkansas state
law to the transferor court in Delaware, with a suggestion that

the Delaware court transfer the case to Che district court i



Arkansas, pursuant to 28 U.5.C. § 1404 (a), for the convenience of
the parties and witnesses, and in the interests of sustice); In

re Asbestos Products Liability Litigation (No. VIi, No. J06-68004,

2011 WL 6016081, at *1 (F.D. Pa. Aug. 30, 2011) (Robreno,

Jo) {remanding to the transferor court in Virginia an issue of
unsettled Virginia law, where there was no Virginia appellate
authority on point and there existed a split of authority on the
issue throughout the country). In this case, the state law at
issue is the law of Minnesota, while the transferor court sits in
North Dakota. Therefore, since, in this case, the transferor
court would not be asked to apply the law of the state in which
it sits, but would be applving a foreign law {i.e., Minnesota
ltaw), there is no compelling reason to remand the case to a North
Dakota court for that purpcse. see id. Under these circumstances,
the Court will proceed to predict Minnesota law in this case.

Minnesota Statutes Section 645,21 provides:

645.21. Presumption against retroactive effect

No law shall be construed to be retroactive
unless clearly and manifestly so intended by

the legislature,

The Minnesota Supreme Court has identified examples of
such clear and manifest intentions of the legislature to make a
statute retroactive. One way the legislature can indicate an
intent to make a statute retroactive is by explicit indication in

the language of the statute. Lickteig v, Kolar, 7872 N.W.2d #10,




B1E~19 (Minn. 2010Y. For example, the Minnesota supreme Court has
held that a delayed discovery statute was retroactive where the
statute provided that it applied to claims “pending on or
commenced on or after” the effective date. Lickteig, 782 N.W.Zc
at B18-19. The Minnesota Supreme Court has also held retroactive

%

a4 statute of limitations enacted “effertive August 1, 18987 and
which the statute indicated applied “to actions commenced on on

after” the effective date. Id. (citing Gomen v, Neorthland Famil

Phvsicians, Ltd., €45 N.W.2d 413, 416 (Minn. 2002%).

The 2007 Amendment at issue in the present case

provides that 1t is effective July 1, 2007. However, it dees not

it became effective or commenced after bhe date it became
effective. Furthermore, the Court notes that, when the statute at
issue in ﬁh& present case was amended in 19282, there was
specification by the legislature that “lllanguage clarifving who
g subject to this provision was added by this amendment.” M.S.A.
§ 302A.781. However, there is no such indication regarding the
language added in 2007. There is no other Llanguage anywhere in
the text of the statute to indicate that it is intended to have
retroactive effact.

Plaintiffs contend that another way the legislature can
indicate an intent to make a statute retroactive is by a “prompt”

or “immediate” reaction by the legislature to a decision issued



by the courts in the state to, In effect, overrule those

decisions. Plaintiffs cite to Carlson v, Lilverd, 449 N.W.2d 185

(Minn. App. 1989), which in turn discusses Hoben v. The City of

Minneapolis, 324 N.W.2d 161 (Minn. 1982). In Carlson, the court
noted that the legislature took “immediate legislative action” to
amend a law four (4) months after a decision aof the courts
interpreting and applving that law. In Hoben, the court noted
that “the legislature reacted at the next sesslon of the
legislature [occurring approximately seven (7) months after a
declsion of the courts interpreting and applying the that law] by
amending” the provision at issue. 324 N.W.2d at 162. By contrast,

the newly enacted statutory language at issue in the case at hand

was not enacted until over four (4) years after the Podvin

decision issued by the Minnesota Court of Appeals. Therefore,
even assuming that an immediate reaction by the legislature would
indicate an intent of the legislature to enact a “elaritying”
provision with retroactive effect, as Plaintiffs argue, the Court
finds that a lapse of four (4) years is too great a lapse to
support an inference of intent by the Minnesota legislature to
clarify Section 302A.781 in response to Podvin.

The Court has researched, but did not locate, any
legislative history pertaining te the enactment of the 2007
Amendment, and the parties have offered none. Although at oral

argument Plaintiffs requested leave to submit relevant

F—
(-
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legislative history, and the Court granted such leave, no such
history has been provided hy Plaintiffs. Therefore, in light of

the foregeing considerations, the Court holds that there is no

indication of clear and manifest intent by the Minnesota

tegislature to make the newly enacted Subdivision (5)
retroactive. See M.S5.A. § 645.21. Accordingly, summary Judagment
in favor of Defendant Jamar 1s granted with respect to each of
its forty-one (41) motions, as Plaintiffs’ claims are barred byy

Section 302A.781. See Podvin, 655 N.W.2d 645,

IV, Conclusion
summary judgment in favor of Defendant Jamar is

warrantad in each of the forty-one (41) cases in which Plaintiffs

opposed Jamar’s motlon (see Exhibit A, attached hereto) bhecause
Plaintiffs’ c¢laims are barred by Minnesota’'s corporate
dissolution statute. Accordingly, Defendant’s motion in each

case ls granted,

14



Motions by Jamar Company
in Various Cases Transferred from the
United States District Court for the District of North Dakota

Decedent’ s Name D.N.D. E.D. PA | [Melngt

Case No. Case No. No.

1 Robert Albin 90-00235 09-66618 33
2 Norlin Rackman 9000238 D9-66620 28
3 William ﬁ@nﬁi@y Q000240 09-66622 248
4 Raymond Bifsﬁ 90-00241 0966623 34
5 Leonard Ereth 9000242 0966624 33
§ Michael BEhreth 90-00246 G8-66627 23
7 John Ewine a 90-~-00243 09-66629 33
& Clarence Fateley B0-00249 0966630 38
9 Warren Guenthner 9000252 0U-66633 12
L T Elmer Gustafson 2000253 09-66634 24
11§ Lloyd Heid 9000255 09-66636 29
2 | Mike Hilzendeger 90-0025¢6 OB~66637 26
13 | Jerome Jacobs .. S0-00258 09-66639 29
14 | Boyd Jaskoviak 90-00259 09-66640 29
15 | Gerald Kafch 90~002¢0 Go-66641 29
la | Ted K&fy“" 20-00261 09-66642 27
17 i Crelghton Kebtelson S0-00262 08-66643 29
18 | Virgil Koenig S0-00264 09-66645 26"
L8 | Joseph Leingang S0-00265 D8-66646 28
20 { Richard L@imgéhg 9BMO@266. D9-ceo47 32
21 1 Barl Lippert 9000268 09666409 28
22 1 Alvin Léébeck 90~5026§ 09-66600 33
23 | Lorraine McCulley S0-00270 09-060651 29
24 [ Alvie Nixon 90-00272 69w66653 28




25 | Albert Petrasek 90-00275 08-66656 28
26 | Thomas Rambur S0-00277 09-66658 27
27 | David Schmidtl S0~-00280 09~666671 30
28 | Joseph Schneider QQwOQQSl 09-a6062 33
29 Jmaéph Senger G0-00284 09-66665 32
30 | Earl Setterlund Q000286 09-66667 28
31. Daryl Sheldon 9000287 02-66668 32
Az Geréxd Sheldon 80-00288 D9-66669 | 30
33 M@lﬁin Skager 90-00289 09-66670 28
34 { Donald ﬁtumpf B0-00291 094566?2 28
35t Larry Suilivam S0-00292 095-66673 12
26 1 Wallace Toepke Qﬁw@@@%% 09m66675. 34
37 Willigm Woods S0-~-002%8 09-666709 32
38 DuWayn@.Zamhm@ier 90-002%9 09-66680 29
38 | Richard Z&chméi@f S0~00300 Q9-66681 29
40 [ William Zachmeier S0-003071 G§;66682 24
41 James Zoller 9000302 O%m@ﬁééﬁ 3z

[
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