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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
:
ASSIAH PHINISEE, et al
:
CIVIL ACTION
:
v.
:
:
THE UNITED STATES OF AMERICA :
NO. 10 -cv-0 1253-RAL
:
MEMORAN D U M OPIN ION

In tro d u ctio n

RICH ARD A. LLORET
U .S. MAGISTRATE JU D GE
Jan u ary 9 , 2 0 18

In connection with Rasheena Phinisee’s “Rule 60 (b)(6) Motion for Relief,” Doc.
No. 10 3, and Mr. Aaron J . Freiwald’s Petition for Appointm ent of a Guardian Ad Litem ,
Doc. No. 99, I directed that the parties and Ms. Phinisee file m em oranda addressing
certain questions. Doc. No. 10 8. I have reviewed the parties’ subm issions. See Doc. Nos.
I will deny Rasheena Phinisee’s “Rule 60 (b)(6) Motion for Relief,” Doc. No. 10 3, with
prejudice. I will grant Mr. Freiwald’s Petition for Appointm ent of Guardian Ad Litem ,
after I receive the parties’ recom m endations about an institution or attorney to serve in
that capacity.
D is cu s s io n
Ms. Phinisee is A.P.’s m other and natural guardian. In 20 14, while still
represented by counsel, she agreed to settle this m edical m alpractice case on her m inor
child’s behalf for $ 1.2 m illion. Later, she tried to back out of the settlem ent agreem ent,
but her attem pt was denied in a com prehensive opinion enforcing the settlem ent
agreem ent. Doc. No. 75. Ms. Phinisee filed a m otion for reconsideration, which was
rejected. Doc. No. 78, 80 . She appealed and lost. See A.P. ex rel. Phinisee v. U.S., 556
Fed.Appx. 132, 137 (3d Cir. 20 14) (upholding the enforcem ent of the settlem ent
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agreem ent, and holdin g there was no eviden ce of fraud or m istake). She then sued her
attorney for m alpractice, and lost. See Civ. No. 14-cv-0 3896, Doc. No. 38 (dism issal with
prejudice). She filed a m otion for reconsideration of the order of dism issal, an d lost. Id.
at Doc. No. 49. She lost her appeal of the attorney m alpractice case. Phinisee v. Lay ser,
627 Fed.Appx. 118, 124 (3d Cir. 20 15). The Third Circuit held that the fraud claim s in
her legal m alpractice case were barred because they had already been litigated and
resolved against her during the dispute about enforcing the settlem ent of her m edical
m alpractice claim . Id.
In August of 20 17, just a few days shy of five years after entry of the order enforcing
settlem ent, Ms. Phinisee returned to this case and filed a Rule 60 (b) m otion. Doc. No. 95.
She then am ended the m otion. Doc. No. 96. The m otion was denied by J udge Hart. Doc.
No. 98 . After Mr. Freiwald filed a petition for appointm ent of a guardian ad litem , Doc.
No. 99, and the case was reassigned to m y docket, Doc. No. 10 0 , Ms. Phinisee filed
another m otion for reconsideration under Rule 60 (b)(6). Doc. No. 10 3. The m otion com es
m ore than five years after the order enforcing settlem ent, and m ore than three years after
the court of appeals affirm ed the order enforcing settlem ent. Doc. No. 94-95.
Ms. Phinisee brought her m ost recent Rule 60 (b) m otion pro se. “[A] nonattorney parent m ust be represented by counsel in bringing an action on behalf of his or
her child.” Osei-Afriy ie v. Medical College of Pennsy lvania, 937 F.2d 8 76, 8 82-883 (3d
Cir. 1991). The Third Circuit reasoned that it is the m inor’s claim that is at stake, and it
is the m inor who is entitled to the benefit of counsel; a parent m ay n ot waive this right
on behalf of the infant. Id. at 883. “As courts have explained, ‘to m aintain a suit in a
federal court, a child or m ental incom petent m ust be represented by a com petent adult,
ordinarily a parent or relative. . . . But though [the com petent adult] m ay bring [] suit on
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the [child’s] behalf, [s]he m ay not do so without counsel.’” Pinkney v. City of Jersey City
Dep’t of Hous. & Econ. Dev., 42 Fed. Appx. 535, 536 (3d Cir. 20 0 2) (not precedential)
(quoting Johnson v. Collins, 5 Fed. Appx. 479 (7th Cir. 20 0 1)). For this reason alone,
Ms. Phinisee’s m otion should be dism issed. Yet this is not the only reason.
To reopen a fin al judgm ent under Rule 60 (b), the m otion m ust show
“extraordin ary circum stances [.]” Gonzalez v. Crosby , 545 U.S. 524, 535 (20 0 5). Rule
60 (b)(6); Coltec Industries, Inc. v. Hobgood, 280 F.3d 262, 273 (3d Cir. 20 0 2) (the rule
“provides for extraordinary relief and m ay only be invoked upon a showing of
exceptional circum stances[]”) (citations and internal quotation om itted). Ms. Phinisee’s
m otion does not m ake “a showing of exceptional circum stances.” Id. She is m erely
“trying to escape the effects of a bargain [she] regretted in hindsight. . .” Id.
Ms. Phinisee has shown none of the factors the court of appeals has identified as
germ ane to such a m otion: “(1) an intervening change in the controlling law; (2) the
availability of new evidence that was not available when the court granted the m otion
for sum m ary judgm ent; or (3) the need to correct a clear error of law or fact or to
prevent m anifest injustice.” Max's Seafood Cafe ex rel. Lou-Ann, In c. v. Quinteros, 176
F.3d 669, 677 (3d Cir. 1999) (citation om itted). Ms. Phinisee’s m otion is just a rehash of
allegations she has raised previously. These allegations were rejected by two district
court judges and two panels of the court of appeals. I reject them as well. Her claim s are
m eritless.
Her m otion is also untim ely. A Rule 60 (b) m otion “m ust be m ade within a
reasonable tim e . . . after the entry of the judgm ent or order.” F.R.C.P. 60 (c). Factors
such as the reason for the delay, whether the m oving party could have learned earlier
about the grounds for the m otion, whether the tim e is prejudicial to the other parties,
3

and the n ature and finality of the judgm ent or order, are relevant to the question
whether the m otion was m ade “within a reasonable tim e.” In re Diet Drugs, 383 Fed.
Appx. 242, 246 (3d Cir. 20 10 ). For Rule 60 (b)(1), (2), and (3), the tim e lim it is one year.
Id. Ms. Phinisee filed her m ost recent m otion m ore than five years after the entry of the
district court’s order enforcing settlem ent, Doc. No. 76, and m ore than three years after
the court of appeals affirm ed the order enforcing settlem ent. Doc. No. 94. Ms. Phinisee
is nearly four years out of tim e under 60 (b)(1), (2), or (3).
Rule 60 (b)(6) does not have a specific tim e lim it, but “a claim ant m ust establish
exceptional circum stances justifying the delay for filing under Rule 60 (b)(6).” Id. All
four of the Diet Drugs factors cut against Ms. Phinisee an d in favor of denying her
m otion as tim e-barred. First, she has supplied no reason at all, never m ind a good one,
for filing this m otion after so m any years. Second, there is nothing m aterially new in the
m otion. Third, there has been significant prejudice occasioned by Ms. Phinisee’s delay,
in particular, prejudice to her own child, who has been deprived of the special n eeds
trust and its corpus by virtue of Ms. Phinisee’s refusal to follow through on the
settlem ent agreem ent. Fourth, this case was settled years ago, and the settlem ent was
challenged and upheld shortly thereafter. There is a strong public policy in favor of
enforcing the term s of a valid settlem ent, all the m ore one that provided for significant
benefits to a child. See Ballard ex rel. Ballard v. Philadelphia School Dist., 273
Fed.Appx. 184, 18 7 (3d Cir. 20 0 8) (not precedential) (quoting D.R. v. E. Brunsw ick Bd.
of Educ., 10 9 F.3d 896, 90 1 (3d Cir. 1997). Pacta sunt servanda, especially old pacta
upheld repeatedly against a furious set of challenges.
For these reasons, I will deny Ms. Phinisee’s m otion (Doc. No. 10 3) with
prejudice.
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Mr. Freiwald has filed a petition for appointm ent of a guardian ad litem . Doc. No.
99. Under Rule 17(c)(2), “[t]he court m ust appoint a guardian ad litem – or issue
another appropriate order – to protect a m inor or incom petent person who is
unrepresented in an action.” The Third Circuit has found that the responsibility for
determ ining whether a situation warrants appointm ent of a guardian ad litem “appears
generally to be left to the discretion of the district courts.” Pow ell v. Sy m ons, 680 F.3d
30 1, 30 3 (3d Cir. 20 12). Given Ms. Phinisee’s adam ant refusal to carry out the term s of
the settlem ent agreem ent, appointm ent of a guardian ad litem is appropriate.
I will appoint a guardian ad litem to represent the interests of Assiah Phin isee in
this litigation. I will give the United States, Mr. Freiwald and Ms. Phinisee tim e to
recom m en d persons or entities that would be able and willing to serve in that capacity. I
will also require Mr. Freiwald to prepare and file an accounting of the m onies held in
escrow.

BY THE COURT:

s/ Richard A. Lloret
RICHARD A. LLORET
UNITED STATES MAGISTRATE J UDGE
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