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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ANNE HUMPHREYS, : CIVIL ACTION
Plaintiff, :
V. .: No. 10ev-1302
BUDGET RENT A CAR SYSTEM
INC., etal.,
Defendants.
MEMORANDUM
Stengel, J. July 21, 2016

Anne Humphreys initiated this saiftera dispute arose ovdamageo acarthat
she rented from defendant Budget Rent A &gtem Inc. (“Budget”). After the
plaintiff refused to pay the alleged debt, defendant Viking Collection Service, Inc.
(“Viking”) attempted to collect the debt. The plaintiff has filed this action against both
Budget and Viking and challenges the way in which Budbatgests customers for
damage to its rental vehicles. Specifically, the plaintiff contends that two formulas
Budget uses to calculate the damages aavednpermissible liqguidated damages
clauses. She also challenges Budget and Viking’s collection practices with regards to
these debts, arguing that thesacticesviolate both the Fair Debt Collection Practices
Act (“FDCPA’) and Pennsylvania’&air Credit Extension Uniformity Act (“PFCEUA”).
The plaintiff nowmovesto certify four classes and six subclasses pursuant to Rule
23 of theFederalRules of Civil ProcedureBecausd find that the plaintiff has nanhet

her burden of demonstrating that the commonality requirement of Rule 23 is satisfied and
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because amconcerned that the plaintiff’'s proposed nationwstiessesvould not be
manageable, | willenythe plaintiff's motion.
l. BACKGROUND
a. Budget's Rental Fleet

Budget purchases twgpesof vehicles—risk vehicles and program vehicles.
Hr'g Tr., 119:24-25, Mar. 30, 2016. A risk vehicle is one that is purchased directly from
the manufacturer and that Budget later sells into the open méaket.120:1-4.
Program vehicles also are purchased from the manufacturer but pursuant to a program
that has a “guaranteed value or a guaranteed depreciation that [Budgetachkis]the
manufacturers.” ldat120:14-17.

Because of Budget'size,onanygivenday, it is “most likely taking a delivery of
acar” atone of its locations within the United States. dtll34:3-7. An individual
location, however, may go 30 & dayswithout taking delivery of a newar. 1d. at
134:5-7. Further, Budget does not purch@péacement vehicle®r specific damaged
cars. Idat134:15-16. Rather, tmompanybuysin bulk based upon its rental demand.
Id. at 134:15-18BecauseéBudgetbuysits vehicles in bulk, it normallgaysless than

retail customers pay pear’ Id.at136:4-6.

! RobertAdams,Vice Presidentf FleetPlanning and\nalysisfor Avis Budget Grouplaterclarified that
while Budgetwould normallyacqure its risk vehiclesat alower pricethanthattypically paid by retail
customerstheprice paidfor progranmvehicles “would depend onvhatretailincentivesthe manufacturers
haveoutin themarketplace.”Hr’g Tr. 136:9-11 Mar. 30, 2016.Thereforejt is not clearthatBudget
alwayspurchasegts programvehiclesat alower costthanretail customers.



b. Budget's Formulas for Calculating Damages
Budget uses standardized rental agreements. These agreements contain certain
clauses which goverlamagesncurred to a rentadar. The sections of the rental
agreement pertineid the plaintiff's claims state:

7. Loss Damage WaiverLoss Damag&Vaiver (LDW) is not
insuranceandnot mandatory. Iffou accept_DW by your
initials on the rentahgreemenat the dailyrate,for eachfull

or partial day that thearis rentedo you, and thearis used
and operated iaccordancevith this agreement, we assume
responsibility for the loss of or damage to tlaeexceptfor
your amount of “responsibility”, ibny, specified on the rental
document. You acknowledge thatu havebeenadvised that
your insurarcte maycoverloss or damage to tloar. You also
acknowledge reading the notice on ldssnageshown on the
rental document, axtthe end of these terms, or in separate
notice form.

8. Damage/Losdo the Car. If you do notacceptLDW, or if
thecaris lost or damagedsa direct or indirect result of a
violation of paragraph 14 [“Prohibited Use of the Caygu
are responsible; angu will pay us for all loss of or damage
to thecarregardless ofausepr who, or whatausedt. If the
caris damagedyou will pay our estimated repair cost, or if,
in our sole discretion, we determine to sell ¢aein its
damaged conditioryou will pay the difference between the
car'sretail fair market value before it wdamagednd the
sale proceeds. If thearis stolen and natcovered/ou will
pay us for thear'sfair marketvalue before it was stolen. As
part of our loss, you'll also pay for loss of use ofdae
without regard tdleet utilization, plusanadministrativefee,
plus towing and storage chargesaiiy (“Incidental Loss”). If
your responsibility is covereby anyinsuranceyou will
provide us with th@ameof the insureandpolicy number, or
if the insurance is providdaly your cardinsurer, its insurer.
You authorize us to proceasyor all of our Incidental Loss
to yourcardat or afterthe completion ofour rental. You
also authorize us toollectanyor all loss from a third party
afterwe have collected our loss froyou, we will refund the
difference, ifany, betweenwhatyou paid and what we




collected from the third party. If the law of a jurisdiction

covering this rental requires conditioms LDW that are

different than the terms of this agreement, sagihyour

liability for ordinary negligence is limitedy such law, that

law prevails. You understand thaiu are not authorizetb

repair or have thearrepaired without our express prior

written consent. Ifou repair or have thearrepaired without

our consentyou will paythe estimated cost to restore tae

to the condition it was prior toyour rental.If we authorize

to have thecarrepaired, we will reimbursgou for those

repairs only ifyou give us the repair receipt.
Second Am. Compl., Ex.dt2. These provisions contain twgpesof damages-
salvage damagesdloss of use damages — both of whichassessedsing standard
formulas. Hr'g Tr. 69:4-7, Mar. 30, 2016.

The salvage formula is disclosedthe rental agreement, which states that the
customer “will pay the difference between ttee'sretail fair market value before it was
damageandthe [salvage] sale proceeds.” Secémil. Compl., Ex. lat2. Pursuanto
Budget's loss of use formula, customarscharged the rental rate for the number of
daysbefore thelamagedaris sold (noto exceedhirty daysf multiplied by 70%:

Hr'g Tr. 69: 17-20, Mar. 30, 2016. This formula, however, is not enumerated in the

rental agreement. lat 70:8-15.

2 Thetimeit takesto sell acarfor salvagecanvary greatly. For example acarthatwasdamagedn an
accidentin which seriousinjuriesoccurredmay not be soldight away,asBudgetmayhavealegal
obligationnotto do so.Hr'g Tr. 153:9-13 Mar. 30, 2016. Location angkasonalityalsoplay arolein
how quicklycarsareableto besoldfor salvage.ld. at 153:21-154:2.0n afleetwide basis,however t
takesonanaverageof 30.7daysto sell acarfor salvage.ld. at 154:6-11. Regardlessf how longit
takes,a customeis not chargedossof usedamagedor a periodgreaterthanthirty days.

® Budget does nattilize this formulain stateswherestatelaw prohibitsor limits damageshatmay be
chargedor thelossof use. Stateghatprohibit the use ofsucha formulaareCalifornia, lllinois, New
York, andWisconsin. Id. at 69:25-70:4. The number dhysfor which anindividual canbe chargeds
limited by law in TexasandMinnesota. Id.



c. Budget’s CollectionPractices
Whena renter who declined LDW coverage returns a damaged vehicle, Budget's
standard practice it® send out a demarnmhckagehat includesa repairestimate, the fair
marketvalue photos, accident report and rental agreement.” Hr'g Tr. 72:12-1930/ar.
2016. Budget also includes a written estimate of the damages and the vehicle loss
disclosurgorm in the packet. ldat 73:1-9. This vehicle loss disclosure form lists the
“actualcashvalue” of thecar. 1d at 74:2-5. Although not disclosedn the form, this is
the car’s retail faimarketvalue. Id.at74:25. Also not disclosed is thact that the
actualcashvaluemay be higher than theetbook value of thear,* asrecorded on
Budget's financial book3. Id. at 74:9-12.
d. The Plaintiff's Claim
In July 2008, the plaintiff — then a Pennsylvania resftlemented aarfrom
Budget in Florida. Secomdim. Compl.at { 44. Whenrenting the car, the plaintiff

signed Budget’s standard form rental agreement, which included the standard provisions

* As | notedin my earlierdecision:

whenvaluing its carsfor its corporataecords Budgetrecordsthe

original costof thecarminusdepreciatiorio arrive atanamount known

as“book value.”lIf acaris damagedBudgetwill calculateits anticipated

“loss” by subtracting thanticipatedsalvagenet proceedfom thesale

of thedamagedehiclefrom the bookvalueof the carprior to the

accident.
Humphreysv. BudgetRentA CarSys.Inc., No. 10-CV-1302, 2014NL 1608391at*3 (E.D.Pa.Apr.
22, 2014)
®> Accordingto Budget'sreview of its own recordstherearealsotimes— approximately22%in the
sampletakenfrom all of thefiles —wherethenetbookvalueis higherthantheretail fair marketvalue.
Defs.”Mot. in Opp.at 21.
® The plaintiff currenty residesn Florida. Hr'g Tr. 39:18-19 Mar. 30, 2016.




that governed damage a rental vehiclé. The plaintiff chose to decline loss damage
waiver (“LDW") coveragé because sheelievedthat “both [her] insuranceompany but
specifically [her] creditardcompany’covered damage to rental cdddr'g Tr. 41:16-
24, Mar. 30, 2016.

The plaintiff's rentakcar sustained damage when it stalégter she drove through
sitting water® Seeid. at44:7-45:5. Thearwould not restart and ultimately, the
plaintiff had it towedbackto where she wastayirg. Id.at45:1-46:25. Later thatay,
Budget delivered seplacementarto the plaintiff. Id.at47: 6-7. Budget neither
notified the plaintiffatthetime it delivered the rentadar nor when she returned tharat
the end of the trip that she would be responsible focdine damage.ld. at47:8-18.

On August 6, 2008, Budget sent the plaintiff a let®@eeSecond Am. Compl.,
Ex. 5at12. That letter stated that “[t]he investigation process of the damages incurred
duringyour rental period indiatesthat we did not receive sufficient information upon
yourreturn.” 1d. Therefore, Budget asked the plaintiff to provide further information

regarding the incidentld. The plaintiff, however, neither notifidger creditcard

" Thesesectionsareprovidedverbatimabove. SeesupraSectionl.b.

8 Accordingto theInternationaRisk Managemeninstitute(“IRMI”), anLDW is “[a]n agreementvith
anautorentalcompanyin which therenteris releasedrom liability for physicaldamageo thevehiclein
exchangdor afee,subjectto thetermsof therentalagreemenbr a statestatuteif oneexists.”Seel.oss
DamagénNaiver (LDW), IRMI availableat https://www.irmi.com/onlie/insuranceglossary/terms/|/loss
damagewaiverldw.aspx(lastaccesse#eb.23, 2016).

® Althoughsomecreditcardcompanieprovidecoverageor damageo rentalvehicles becausesuch
coverages notaninsurance policy, Budgét notallowedto reportaclaimdirectlyto acreditcard
company.Hr'g Tr. 149:11-153Mar. 30, 2016.Therefore Budget depends updherenterto make
contactwith his or hercreditcardcompanyif seekingcoveragdor theclaim. Id. at 149:11-19.

1 Theplaintiff disputeghat shedamagedhecar,assheclaimsthat the amount ofaterthatshedrove
throughwasminimal. SeeHr'g Tr. 46:7-10,Mar. 30, 2016.While | acknowledgehis disputeoverthe
actualcauseof thedamageo the plaintiff's rentalcar,this disputeandits resolutionare notrelevantto
the plaintiff's Motion to Certify.



companynor her insurer that sheadreceivedthis letter or that there was a potential
claimfor damagegasa result of the July 2008 inciderbeeHr'g Tr. 60-:24-61:4, Mar.
30, 2016.
Five months later, in January 2009, Budget sent the plaintiff a letter stating that
she owed Budget $11,225.55 for damagthe rentatar. SecondAm. Compl.at | 47.
Budget calculated thiee asfollows:
$17,434.12 (retail faimarketvalue of thecar prior to damage)
-$6,775 (salvage proceeds minus administrativefeale
$10,659.12 (salvagee)
+ $416.43 (thirtydaysLoss of Usdeeat 70% utilization)

+150 (appraisal/evaluation/administratiees)
$11,225.55

Id. at153-57; see also id., Ex.a29. Attached to the letter were numerdesuments
that summarizednddetailed the extent of the damages sustained to the plaintiff's rental

car. Seegenerallyid at Ex. 2.

The plaintiff contends that this was the fitiste that Budget providednynotice
of a definite claim for damages. I&ecausdhe plaintiff had declined LDW coverage,
Budgetclaimedthat she was responsible tomy damageo thecarwhile it was in her
possession, regardless of fault. Id. The plaintiff, however, argues that because Budget

first notified her of itclaim for damages more than six mon#ifterthe incident, her



creditcardandauto insuranceompaniesieclined to cover thelaim because the claim
was untimely submittetf Id. at { 49.

On March 2, 2009, the plaintiff sent a letter to Budget stating that her insurer and
her creditcardcompanywere not willing tgpayfor the damages. |dSherefused to pay
the alleged debt “[s]ince the delay of notificatimnBudget is what precluded timely
submission of thelaim, it would seem that the fault lies with Budget.” Id. On April 10,
2009, defendant Viking sent the plaintiff a letter that demanded full payment of the
$11,255.55 shellegedlyowed to Budget. |Icht{ 52; see also Doc. No. &240. The
letter, however, did not disclose how Budget calculatedetheld. at § 52. Rather, it
simply listed the total amount of the debt.

e. The Plaintiff's Proposed Classes

The plaintiff now seeks to serasa class representative for others who similarly
declined LDWcoverageand who Budget charged for damage to a resatal
Ambitiously, she moves to certify foatassesand six subclasses pursuant to Rule 23 of

the FederalRules of Civil ProcedureSheproposes that the following classes, which |

" The only evidencethatthe plaintiff hasprovidedthathercreditcardcompany denietierclaimis her
testimonythatshecalledthe companytwice andwastold thatthe claimwasuntimely. SeeHr'g Tr. 54:6-
20,Mar. 30, 2016.Thereis no evidence on the record, ottieanthis hearsayestimony thatthe claim
wasdeniedbecaus@f whenit wasfiled. The plaintiff alsohasfailed to providethe defendants or the
Courtwith a copy of hecreditcardagreementSeeid. at 61:10-16.

Further,GEICO, theplaintiff's automobile insurancearrier,deniedtheclaim on February 10, 2009
because¢herewas“no applicablecoveragesdn theplaintiff's policy. SeeDefs' Mot.in Opp.atEx. 7.
In other wordsGEICO denied theclaim becauséhe plaintiff's policy did not coverdamageo herrental
car. Thereis no evidencen therecordthat GEICO denied theclaim becausef thetime in whichit was
filed.



will referto asthe “injunctive classes,” be certified pursuant to Rule 23(b)(2) of the
FederalRules of Civil Procedure:

The Rule 23(b)(2) ClassAll persons who rentedear
from Budget; declined Loss Damage Waiver; returned
damagectars,which Budget sold for salvage; and who
havebeenor will be billedby Budget:

(a) based on the “Loss of Use Formula.” The “Loss of Use
Formula”is definedasthe number oflaysbefore the
damagedaaris sold, not t@xceedhirty days,
multiplied by 70% of the daily rental ratéhe “Loss
of Use (b)(2) Subclasy*?

or

(b) basedn the “Salvage Formula,” where the retail fair
marketvalue of thecar before sucltarwas damaged
exceededhe bookvalueof thecar. The “Salvage
Formula”is definedasthe difference between the car's
retail fair market value before it was damaged and the
sales proceedshe “Salvage (b)(2) Subclas3™?

or
(c) were sent or will be seaninitial bill from Budget
morethan60 daysafterthe alleged incident causing
damagetpe “Late Notice (b)(2) Subclass)’
The plaintiff also proposes that the Court certify the following classes, whichrievatl
to asthe “damages classes,” pursuantEéaleralRule 23(b)(3):
The Viking FDCPA Class All persons who rentedaar

from Budget; declined Loss Damage Waiver; returned
damagectars,which Budget sold for salvage; were billed

12 Becausehe Lossof Use Formulais notchargedn California, lllinois, New York, andWisconsin the
classwould excludeindividualswho rentedin thosestates.

13 Becausehe SalvageFormulais not chargedn lllinois andNew York, individualswho rentedin those
stateswvould be excludedrom theclass.



by Budget basedn the Loss of Use Formula and/or the
Salvage Formula; had addressethe United States; were
sent one or more collection letters from Vikingaim
attempt to collect such debt on behalf of Budget; and
rented thecarsprimarily for personaamily or household
useafter March 26, 2009*

The Viking and Budget PFCEUA Class- All persons
who rented &arfrom Budget, declined Loss Damage
Waiver, returned damaged cars, which Budget sold for
salvage, who was billeoly Budget based on the “Loss of
Use Formula” and/or the “Salvage Formula”, with
addressem Pennsylvania who were sent one or more
collection letters from Viking, imnattemptto collect
such debt from Budget, that arose primaidypersonal,
family or household usafter March 26, 2008>

The BudgetBreach of Contract/Breach of Good Faith
and Fair Dealing Penalty Provision Class All persons
who rented &arfrom Budget; declined Loss Damage
Waiver; returned damaged cars, which Budget sold for
salvage, and:

a) havebeenbilled by Budget based on the Loss of Use
Formula the “Loss of Use (b)(3) Subclas§™®

or

b) havebeenbilled by Budget based on the Salvage
Formula where the retail fair market value of tiae
before sucltarwas damagedxceededhe book value
of thecar(the “Salvage (b)(3) Subclass?’

14 Becausehe Lossof Useformulais notusedin California, lllinois, New York, andWisconsinand the
SalvageFormulais not chargedn lllinois andNew York, individualswho rentedin thosestateswvould be
excludedrom theclass.

15 Becausehe Lossof Useformulais notusedin California, lllinois, New York, andWisconsinand the
SalvageFormulais not chargedn lllinois andNew York, individualswho rentedin thosestateswvould be
excludedrrom this class.

16 Becausehe Lossof Useformulais not usel in California, lllinois, New York, andWisconsinand the
SalvageFormulais not chargedn lllinois andNew York, individualswho rentedin thosestateswvould be
excludedrrom this class.

" Becausehe SalvageFormulais not chargedn lllinois andNew Y ork, individualswho rentedin those
statesvould be excludedrom theclass.
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or
c) receivedtheir initial bill from Budgeimorethan 60

daysafterthe alleged incident causing damdthe

“Late Notice (b)(3) Subclass.”)
Doc. No. 958

f. Class Discovery
Class discovery closed on July 10, 2082eDoc. No. 87. During that period, a

group of Budget's managers worked to identify salvage vehicles from thefteatébr
thetime periodrelevantto the proposedlassclaims. Hr'g Tr. 81:2-7, Mar. 30, 2016.
Ultimately, Budget exported this data into a spreadsheetat 84..6-15. The original
spreadsheet — provided in class discovery — contained information from over 18,000
claimfiles. 1d.at81:20-22. For purposes of class discovery, the pardgeeedhat the
defendants would produce the entiteimsfile for a sample set of 500 files. lak

81:20-82:3. After the parties agreed on a methodology for identifying this subset, 481

claimsfiles were produced. |ét82:12-7.

18 Theplaintiff has modifiedhesedefinitionssincefiling her Second AmendeZ@omplaint.Namely,the
plaintiff haschanged thdefinition for thesalvageb(2) and b(3psubclasseto includeonly customers
who werechargedheretail fair marketvalueof the carbeforeit wasdamagedvhenthatvalueexceeded
the car'sbookvalue. While the defendants daot challengetheplaintiff's ability to dosounder thdaw,
theyarguethatthesechangefavebeenmadein anattempt‘to disguisethefatal defectdan herproposed
classedy removingany putativeclassmembersvhosepresenceevealsthefatal defectsn hertheories
of liability.” SeeDefs.’ Br. in Opp.at 17-20. Theyfurther contendhatafterclassdiscovery,t is now
evidentthatfor asignificantnumber of theutativeclassmembersalmosta quarter the bookvaluewas
actuallygreatetthantheretail fair marketvalue. Id. at 20. Thereforethesechangesre“completdy at
oddswith [the plaintiff's] theory of thecase. . .thatshewill prove,on aclasswide basisthatthe useof
retail fair marketvalueis aviolation of the covenanof goodfaith andfair dealing and/oan
unenforceable penaltyecauséookvalueis ‘the propermeasuref damagesinderthelaw.™ Id. at 20—
21. Furthermorehe defendantsirguethatallowing the plaintiff to excludethosecustomersvhowere
benefittedoy theuseof theretail fair marketvaluewould only serveto harmmembersof theclassaswell
ascustomersvho would havebenefitedrom thecurrentformulain thefuture. Id. at 21.
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The defendants contend that identifying this sample subsetvaadguous taslas
they were “requiredo manually revieneachandeveryfile to determine in the first
instance whether it was, fact, a salvage formula file or not.” ldt82:11-24.

Accordingto the defendants, this manual review condubtedteamof three lawyers

and eight paralegals, took approximately 865 hours over a period of roughly six
months™® Id. at82:18-23. Budget contends that there is no automated way to identify
which customers were actuatthargedhe salvage formula. |ét 84:9-17. Further,
because book value is not maintained in Budg#géisnsmanagement systeamdnot a
value thais consideredispart of the salvage processyiisnotnecessarilyeadily
available foreachof theclaimfiles.?° Id. at 85:2-4. Defense counsel speculates that it
could take almost 36,000 houoscomplete the review necessary to properly identify all
members of the proposed classes and subclasses.

Furthermore, the defendants hadngage in a manual review to determine who
actually paid the claimasBudget's systeronly records whether a recovery was made.
Id. at101:23-25;102:1-3. Neither Budgesgstemanor the spreadsheets indicate
whether payment wasadeby the renteraninsurer, a third party, or a creddrd

company Id.at102:1-2. Thus, a manual reviewezchfile was necessary to look for

19 This calculationdoesnot includethetime spent by Budgét own employeesHr'g Tr. 83:23-84:2Mar.
30, 2016. The plaintiff, however argueghatthis manualkeviewis unnecessarylnstead sheargueghat
only two to threedocuments hatb bereviewedfrom eachfile. Hr'g Tr. at16:11-16 May 12, 2016.
Defensecounsekconcedeshatif he only hadto reviewtwo pagesrom eachfile, this reviewwould have
takenlesstime. Hr'g Tr. 111:11-112:1Mar. 30,2016.

2 After its reviewof 481files, Budgetcontendghatthe bookvaluewasonly availablein 384files. Hr'g
Tr. 85:8-11 Mar. 30, 2016 Converselytheretail fair marketvaluewascontairedin all butthreeof the
481 claimfiles thatwerepartof the sampleset,asBudgetlists a car’sretail fair marketvalueonthe
Vehicle LossDisclosureform, aform thatalsolists the dollar amounthatwaschargedo therenter. Id.
at94:35; 94:14-21.
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correspondence and other documentation that would indicate who made the fayment.
Id. at102:3-73. Further, the defendants’ review of the sampleréiesaledhat there
wasno “record inanyfile of aninsurance company or credardcompanydenying a
claimto Budget on the basis of the timeliness of the notice.atlto4:2-5. Rather, the
only file that contained such information was the plaintiff's, in which they found the
letter that she setd Budget indicating that because the claim was submitted to her in
untimely matter her creddardcompanywasdeclining coverage. lét104:5-10. The
reviewed claims files also did not contain the renters’ coadtdor insurance agreements
that governed the renters’ ability submit such claims. |@t104:16-24.

The plaintiff filed her Motion to Certify on August 7, 2015. The matter was fully
briefedby November 2015. After resolving the parties’ various disputes regarding the
scope and timing an evidentiary hearing on the motion, | haldevidentiary hearing
on March 30, 20160n May 12, 2016, the parties presented argument to the Court on the
motion. The matter is now ripe for adjudication.

Il. STANDARD OF REVIEW

“Class certificationis proper only if the trial court is satisfieafitera rigorous

analysis, that the prerequisites of RRBaremet.” In re: Hydrogen Peroxide Antitrust

Litig., 552 F.3d 305, 309 (3d Cir. 2008) (footnote and quotation marks omitted); see also

Reyesv. Netdeposit, LLC, 802 F.3d 469, 484 (3d Cir. 2015). “[T]he party proposing

%1 The defendantsirguethat should ncsuchevidencebeavailablein thefile, they wouldhaveto engage
in “someinvestigationbeyondthe claimfiles in orderto determinewhethertherewasa paymenmadeby
aninsurancecompany on behatif thatrenter.” Hr’'g Tr. 103:19-22Mar. 30, 2016.
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class-action certification bears the burden of affirmatively demonstiagiag
preponderance of the evidence her compliance with the requirements of RuBy&3.”

v. Aaron’s Inc., 784-.3d 154, 163 (3d Cir. 2015).

The United States Court of Appeéts the Third Circuit recentlglarified the
legal standards applicable for class certification and explained the meaning of the
“rigorous analysis'talledfor by Rule 23.SeeReyes 802 F.3cat 483; see alstn re:

Hydrogen Peroxide, 552 F.Z&316; Gen. €l. Co. of Sw.v. Falcon, 457 U.S. 147, 161

(1982) (holding class certification is progerly if the district court concludesftera
rigorous analysis, that the prerequisites of Rule 23n&tg. In Reyes the court noted
that when evaluating motion for class certification, a district court must:

(1) conduct rigorouanalysis,(2) reviewall avenueof

inquiry in which itmayhave doubts (even if it requires

reviewing the meritsin order to (3) be satisfied and (4) make

a definitive determination on the requirements of Rule 23, or

even(5) require that a plaintiff demonstrate actual, not

presumed conformance with Rule 23 requirements.
Id. at485. Furthermore, the trial court's proper task “in deciding whether to certify a
class [is to] resolvéactualdisputedy a preponderance of the evidence arake

findings thateachRule 23 requirement is met or is not met, having considered all the

relevant evidence and arguments presebydtie parties.” In re: Hydrogen Peroxide,

552 F.3dat 320. Thereforeatthe certification stage, a district countistresolve such
factualor legal disputes that are “relevantclass certificationgvenif they overlap with
the merits — including disputes touching on elements of the cause of acikayé's 802

F.3dat484 (quoting Marcus \BMW of N. Am., LLC, 687F.3d583, 591 (3d Cir.
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2012)); see alsBowersv. Lycoming Engines, 32B. App’x 121, 123 (3d. Cir. 2009)

(“The mandates set out in Rule 23 are not mere pleading rules . . . . bdbss
requirement isctuallymet,a class cannot be certified.”)(internal citation and quotation
marksomitted).
lll.  DISCUSSION
This Courtmay certify a class action only if the plaintiff satisfies all four

provisions of Rule 23(a) arat least one provision of Rule 23(b%ee.e.qg.,Amchem

Prods. v. Windsor, 521 U.S. 591, 613<1997).

a. Rule 23(a)’s Requirements
Rule 23(a) provides:

One or morenemberof a class may sum be suedas
representative partiem behalf of all members only if:

(1) the class is so numerous that joinder of all
members is impracticable;

(2) there are questions of law fact common to the
class;

(3) theclaimsor defenses of the representative parties
are typical of thelaimsor defenses of the class;
and

(4) the representative parties will fairly aadequately
protect the interests of the class.

FED. R.Civ. P. 23(a). The Rule 23(a) requirements Haseentermed: (1) numeraoy;
(2) commonality; (3) typicalityand(4) adequacy.
I. Numerosity
A plaintiff must demonstrate that “the class is so numerous that joinder of all

members is impracticable Fed.R. Civ.P.23(a)(1). “Generally if theamedplaintiff

15



demonstrates that the potential number of plaintifiseed10” the numerosity

requirement has been satisfied. Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir.

2001). While, there is no minimum numlaérplaintiffs required to maintain a sasa
class action, idat 226, “mere speculatiorasto the number of parties involved is not

sufficient to satisfy Rule 23(a)(1).” Brown v. Phila. Hous. Auth., No. 06-CV-1495, 2006

WL 1737212at*2 (E.D.Pa.June 22, 2006)(internal quotation marks and citation
omitted).

The plaintiff contends that the Rule 23(b)¢23sscontainsat least 400 members,
and thakeachof the injunctive subclasses contaat$east forty members. Pl.’s Mdt
Certify at 16. Shealso contends that the damages class contains ovenetbes. 1d.
The smallest subclass she proposes i®PHEEUAclass, which she argues has ninety-
three member$: Hr'g Tr. 20:21-21:7, May 12, 20186.

In their papers, the defendants do not provide arguastatwhy the plaintiff has
failed tomeetRule 23(a)’'s numerosity requirement. Instead, in a mere footnote, they
argue that they “do not agree with plaintiff’'s calculation of the number of putative class
members in her various proposed classes and subclagaedefs. Br. in Opp.at 23
n.9. Becausdhey contend that the plaintiff canrmaeetthe other requirements of Rule

23(a), the defendants declined to provide alternative calculations for the number of

putative class members. At oral argument, however, the defendants argued that the

#2|n her Motionto Certify, the plaintiff statecthattherewere“at least15 members’in theViking and
BudgetPFCEUAcIass. PI's Mot. to Certify at 16. Becausd believethattheplaintiff hassufficiently
mether burderof demonstrating that numerosity Haeensatisfied,| neednotdeterminewhich assertion
is correct.
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plaintiff failed tomeether burden of demonstrating numerosigcauset would require
the court to speculate about what happened to other prospective class members. Hr'g Tr.
51:19-24, May 12, 2016.

| amsatisfied that despite the defendants’ arguments, the plaintifhéeser
burden of establishing that the proposed nation-wide classes and subtkrsses
sufficiently numerousHer contentions regarding class size are more than speculative.
Rather,atthe hearingby manipulating a spreadsheet that contained information from
481 sample salvage files, she demonstrateceticticlass and subclass contains enough
members that joinder would be impracticable. Therefore, the plaintiff has established
numerosity.

ii. Commonality

Commonality is a consideration of whether there are “questions of |agtor
commonto the class[.]” ED. R.Civ. P.23(a)(2). As the Supreme Court has noted, the
commonality language of Rule 23*masyto misread, since [a]Jny competently crafted

class complaint literally raises common ‘questigng/al-Mart Stores, Inc. v. Dukes, 564

U.S. 338, 349 (2011) (internal quotation marks omitted)(alteration in original). Rather,
the commonality requirement is satisfied “when there are classwide answese$

802 F.3dat 482 (citing_ Dukes, &4 U.S.at 350).

% Thefactthatcustomerdgrom certainstatesareexcludedrom thelossof use ansgalvageformula
subclassegsdiscussedbove,does ot altermy decisionthatthe classesandsubclasseasproposed
satisfythe numerosityrequirement.
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Thus, theclassclaimsmustdepend upon a common contention that “must be of

such a nature that it is capable of classwide resolution.” Dukes, 564t335.

Commonality, however, “does not requperfectidentity of questions of law dact
among all class members. Rathevena single common question will do.Reyes 802
F.3dat482 (quoting Dukes, 564 U.8t 359); see also id. (noting that the inquiry must
focus on “whether the defendant’s conduct is comtoall of theclassmembers . . the

bar is not a high one.”)(internal quotation marks and citations omitted); Gnr.. Bank

of N. Va. Mortg. LendindPracticed.itig., 795 F.3d 380, 397 (3d Cir. 201&grt denied

sub nomPNCBank v. Brian W., No. 15-CV-693, 20M8L 763688 (U.SFeb.29, 2016)

(“The bar is not high; we have acknowledged commonality to be presemvhen not

all membersof the plaintiff class suffereainactualinjury, . . . when classiemberslid

not have identicatlaims,. . . and, most dramatically, wheamememberstlaimswere
arguably nokvenviable, . . .."”). Therefore, the focus “is not on the strengtaoh
classmember’sclaims but instead ‘on whether the defendant’s conduct was cormsnon

to all of the class members.” In €ty Bank, 795-.3dat 397 (quoting Sullivan vDB

Investments, Inc., 667 F.3d 273, 298 (3d Cir. 2011)).

Here, the plaintiff contends that:

[t]he legitimacy and legality of this contract and these
formulasandthe legitimacy and the legalitf the
standardizeddllection letters and demand packages that
Budget and its agent, Viking, sent to these customers present
commonandpredominant issues the&nbe resolved for all
classmemberdollowing a single, manageable trial.
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Hr'g Tr. 3:7-12,May 12, 2016. Further, the plaintiff argues that because a standardized
contract was usely all members of the proposed classlbecausetandardized
dunning letters were sentam attempt tacollectpayments Budget claims were owed, she
hasmether burden of establishingatcommon questions exist.

Contrary to the plaintiff's arguments, however, this is not a run-ofttitle-
contract dispute. The central question here is not whether the defendants’ use of the retail
fair market value in lieu of the car's book value viekthe contract itself. Nor is the
issue whether the defendants’ alleged practice of billing customers oday$idfterthe
alleged incident that causddmagewiolates the contract’s termén fact, to the
contrary, the partieagreethat Budget has applied the salvage formulaéonberf the
proposectlassin exactlythe wayin which the contract allows. Additionally, the
contract is silent regarding wherclaim for damagesnustbe submitted to a customer.
Therefore, the central question in this suit is not whether or not Bhdegthedhe
contract. Rather, the question is whether or not tfegsmilasareinvalid liquidated
damages clauses and whether Budget’s billing practices violates the covenant of good
faith and fair dealing. The answers to these questions will not be byundking atthe
contract’s languagandcomparing it to thelefendats’ actions (or inactions). Rather,

the answers will onlypefound throughananalysis of whether or not these formulas and

4 Theplaintiff does notehowever thatthelossof useformulais notdisclosedwithin the contract.
Rather the contractstateghattherenterwill “also pay forlossof useof thecar, withoutregardto fleet
utilization, plusanadministrativefee, plus towing andtoragechargesif any.” Secondm. Compl., Ex.
1 at2. Nonethelesgheplaintiff argueghatBudget's formulds animpermissibldiquidateddamages
clausewhich, asl discuss aboves inherentlynot abreachof contractclaim.
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the defendants’ billing practices violate state laws governing liquidated damages
provisions and pertaining to the covenant of good faith and fair dealing.
1. Choice of law issues
Because the plaintiff seeks to represent nationwide classes and subclasses to
advance claims that raise state law issues, | rasatthreshold matter, determine

whether the variatioris state law will “swammnycommon issues?® SeeGrandalski

V. Quest Diagnostics, Inc., 7673d175, 180 (3d Cir. 2014) (quoting SullivanDB

Invs., Inc., 667F.3d273, 304 n.28 (3d Cir. 2011))(internal quotatinark omitted); see
also Powers, 32B. App’x at 124(“A necessary precondition to deciding Ril8 issues

Is a determination of the state whose law will apply.”). The burden is on the plaintiff to
“credibly demonstrate, througn ‘extensive analysis’ of state law variances, ‘that class
certification does not present insuperable obstacles.” Powers;.3%$’'x at 124.

“This comprehensive analysisngcessarypecause aggregate class action shoulaltet

the applicable substantive legal rights of the plaintiffs.” Id. (citing Phillips Petroleum Co.
v. Shutts, 472).S.797, 821 (1985)). Moreover, this inquiry is key when determining
whether there are classwide answers to the common questions the plaintiff argues that she

has posedh her class complaint.

% Thisinquiry, howeverjs notsolelyapplicableto whetheror not commonality haeenmet. Rather,
determiningwhich law or laws governtheactionalsoplays arole analyzingthe“typicality, and adequacy
requirement®f Rule 23(a),andthe superiorityand predominandactorsof Rule 23(b)(3).” Powersv.
Lycoming Engines, 32&. App'x 121, 124 (3cir. 2009). Further it is clearthatl mustengagen this
inquiry atthis stageof thelitigation. SeeGrandalskiv. QuestDiagnosticsinc., 767 F.3d 175, 18(Bd

Cir. 2014) (notinghattheThird Circuit hasfounderrorwhenadistrict courtfailed to engagen achoice-
of-law analysisat thecertificationstage).
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The Third Circuithasnoted that variations in state lamay preclude class

certification. Sullivan, 667 F.3alt 304 n.28seealso Grandalski. 767 F.2d 184

(affirming the district court’s decision that variations in state law precluded certification).
For purposes of certifying a litigation class, the court noted that “if more tfewm af the
laws of thefifty states differ, the district judge woulaceanimpossible task of

instructing a juryon the relevant law.”ld. (citing Klayv. Humana, Inc., 38E.3d 1241,

1261(11th Cir. 2004 ))(internal quotation marks omitted). The court also acknowledged
the inherent difficulties a district court woulaicewhen trying such alaimon a class
basis. Id.

Pennsylvania’s choice-of-law principles apply to taseasafederalcourt

sitting in diversity must apply the choice-of-law rules of the state in which it sits to

determine the applicable state law. ChiChrysler, LLC, 538 F.3d 272, 278 (3d Cir.

2008) (citing_Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941)); see also

In re Tylenol (Acetaminophen) MktgSalesPracticesX Prods. Liab. Litig., No. 12-CV-

07263, 2015VL 2417411at*2 (E.D.Pa.May 20, 2015). Pennsylvania employs a
“flexible rule” which combines thesignificant contacts” analysis of Restatement
(Second) of Conflict of Laws 8§ 145 and a “governmental interest analg&eGriffith

v. United Air Lines, Inc., 203 A.2d 796, 80Ba.1964)(“[W]e areof the opinion that the

strict lex loci_delicti rule should be abandoned in Pennsylvania in favor of a more flexible

rule which permitanalysisof the policies and interests underlying the particular issue
before the court.”). “The merit of such a rule is that ‘it gives to the place having the most

interest in the problem paramount control over the legal issues arising out of a particular
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factualcontext’ and thereby allows the forumapply ‘the policy of the jurisdictiomost
intimately concerned with the outcome of [the] particular litigation.”atB0O6 (citation
and quotatiomarksomitted).

Thus, Pennsylvania's choice-of-law analysis asks three questions: (1) msrthere
actualconflict or a false conflict between potentially applicable states' laws, (2) if there is
anactualconflict, is there a “true conflict” based on the governmental interests
underlyingeachlaw, and (3) if there is a “true conflict,” which state has more significant

contacts and a greater interest in its law being ap@ieeSpecialtySurfacedntern., Inc.

v. Cont'l Cas. Co., 609 F.3d 223, 238{3d Cir. 2010); Hammersmith v. TIG Ins. Co.,

480 F.3d 220, 229-36 (3d Cir. 2007). While the plaintiff argues that the “defendants
unduly complicate the choice of law analysis,” | disagri®&eePl.’s Rep. Brat 17.

Rather, itis clearto me that thehdce-of-law analysis — a crucial inquiry — prevents the
proposedlassesandsubclasses from being certified.

To determine which state’s law will govern the plaintiff's claims, | will have to
engage in Pennsylvania’s choice-of-law analysis not once but numerous times. The first
step of the inquiry — determining whetlaractual conflict exists — will require me to
engage iranindividualized inquiry foreachclassmemberasl! will needto analyzethe
laws of both the rental state and the individual class members’ home state, to determine if

“there are relevant differencbstweerthe laws.” Hammersmith, 480 F.atl23. If an

actualconflict exists, then | wilheedto classify the conflicas“true,” “false,” or

“unprovided-for! McDonald v. Whitewater Challengers, Inc., 116 A.3d 99, (RA.

Super. Ct. 2015), appeal denied, 130 A.3d 1(##12015) A “true conflict” exists if
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“the governmental interests of both jurisdictions would be impairdair law were not

applied,” Garcia vPlazaOldsmobile, Ltd., 421 F.3d 216, 220 (3d Cir. 2005), while a

“false conflict” exists when “only one jurisdiction's governmental interests would be

impairedby the application of the other jurisdiction's law.” Lacey v. Cessna Aircraft Co.,

932 F.2d 170, 187 (3d Cir. 1991y\Vhena false conflict exists, “the court must apply the
law of the state whose interest would be harmed if its law were not applied.” Id. If a true

conflict exists, then | must proceed to #exondstep of the choice-of-law analysis.

Cipolla v. Shaposka, 267 A.2d 854, 58&.1970); see also McDonaldi16 A.3dat 107.

In anattempt taneetherburden of demonstrating that this analysis should not bar
class certification, the plaintiff offers three spreadsheets that summarize the elements of
her state lavelaimsundereachstate’s laws.SeeSavett Decl., Exs. 19-21Shethen
argues that the choice-of-law analysis is “simple” because “dlieéaws are uniform
and Pennsylvaniaw canapply toeveryonepr the law of the Class member’s rental
state will apply.” Pl.'s Mot. for Class Certat 17-18.

The plaintiff has overly simplified the burden that shees. Instead of engaging
in anextensiveanalysisof the state laws invokdaly her class complaint, she halaced
before the court charts that attempt to lay out the state law "standards" for determining
whether liquidated damages clauses are permissible and whether a party has breached the
covenant of good faith and fair dealing. These charts alone are not sufficient to end the
inquiry that | would have to engage in prior to certifying the class. Rather, | would have
to lookateachof these “standards” in the context of the individual stataeselaw to

determine how they havmeenapplied todecidewhether or not a confli@venexists.
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Thus, the plaintiff hamerelyshifted the burden to the Court to determine whether
state &w preventglasscertification and decline the plaintiff's invitation to engage in this
analysis. Therefore, because the plaintiff hagmeatther burden of credibly

demonstrating, througdin extensive analysis, that the variatiomstate laws do not

present “insuperable obstacle[s]” to finding common answers to the questions posed, |

will deny hermotion to certify?® Powers, 32&. App’x at 124.

I. Adequacy
Even if the plaintiff could establish that choice-of-law issues do not preclude
certification, | still could not certify her late notice subclasses, because she is not a

member of those subclasses. Rule 23(a)(4) requires that “the representative parties will

fairly andadequatelyrotect the interests of the class.EDFR. Civ. P. 23(a)(4). “This
inquiry concerns both (1) the experience and performance of class counsel; and (2) the

interestsandincentives of the representative plaintiffs.” In re: Processed Egqg Products

Antitrust Litig., No. 08-MD-2002, 2018VL 7067790at*4 (E.D.Pa.Nov. 12, 2015)

(quoting_ Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 181 (3d Cir. 2012))

(internal quotation marks omitted); see also MartiRord Motor Co., 292 F.R.D. 252,

% | alsomustdeny theplaintiff’'s motionwith regardsto her propose@DCPA andPFCEUAclasses.
Eventhoughtheseclaimsarebaseduponthe plaintiff's contentionthatthe defendantsactionsviolateda
specificandcommonstatute theystill raisestatelaw issues. Theplaintiff argueghattheletterssentto
the classmembersvere“uniformly misleadingand confusingbecausehey didnot disclosethatthe
damagesverecalculatedusing theretail fair marketvalue for thecarin lieu of thecar’'sbookvalue. Pl.’s
Mot. to Certify at 10. Thus,herFDCPAandPFCEUAclaimsarebasedupon the contentiotihatthe
salvageandlossof useformulaswereimpermissibldiquidateddamageglauses.For the samereasons
noted abovéhatpreventmefrom certifying thesesubclassed,alsomustdenytheplaintiff’'s requesto
certify theFDCPA andPFCEUAclassesasthe choiceof-law issuesarealsopresenwith regardgo
theseclaimsandpreventcommonanswersasrequired by Rule 23(a).
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269 (E.D.Pa.2013) (“The adequacy inquiry under Rule 23(a)(4) serves to uncover
conflicts of interesbetweemamedpartiesandthe class they seek to represent.”).
Furthermore, the Supreme Cohasbeenclear:“a class representative must be part of
the clasandpossess theameinterests and suffer tlEameinjury asthe class members.”

AmchemProds., Incy. Windsor, 521U.S.591, 625 —26 (1997)(citing East Tex. Motor

FreightSystem/|nc. v. Rodriguez, 43WU.S. 395, 403 (1977)) (inteat quotation marks

omitted).

Here, the plaintiff has not provided this court wathy competent evidence that
she is infacta member of the late notice subclasses. Rather, the only evidence that her
creditcardcompany denied hetaimis her testimony that she called tempanytwice
and was told that theaim was untimely.SeeHr’'g Tr. 54:6-20, Mar. 30, 2016There is
no evidence on the record, other than this hearsay testimony, ticiithevas denied
because of when it was filed. Further, the plaintiff has neither provided the defendants
nor the Court with @opy of her credicardagreementSeeid. at 61:10-16. Without this
evidence the plaintiff cannot demonstrate that she is a member of the late notice
subclasses. Therefoyenif she could prove that the choice of law issues did not
preclude certification, | would deny her motion with regards to the late notice subclasses.

IV. CONCLUSION

Forthe foregoing reasons, | wilenythe plaintiff’s motion for class certification,
asit is clearto methat she has nahether burden of demonstrating tlcatmmon
answers exist to the questions she posesther,evenif she could demonstrate through

anextensive analysis that the choice-of-law issues do not predlskeertification, |
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would deny the plaintiff's motion with regards to the late-notice subclasgssgusehe
has not demonstrated that shaifacta member of those two subclasses. The plaintiff
has had/earsto meetherburden — thigasewasfiled in 2010,andthe motion for class
certification was filedn August of 2015. Despite haviygarsto craft her arguments

and to demonstrate to the Court that certification is appropriatbasbeenunable tado
so. Therefore, | will deny her motion with prejudice.

An appropriate Order follows.
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