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MEMORANDUM OPINION
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l. INTRODUCTION
Plaintiff hasfiled a Motion Appealing the Twenty-Fourth Report and Recommendation
of the Special Mastdf R&R 24”). R&R 24 addressed an unussdlation: five years into this
litigation, in a casehat was filedn—rather thamemoved to—federal courtPlaintiff filed a
Motion to Dismissthe casdor lack of subjectatter jurisdiction, claiming that the parties were
not completely diverse at the outset of the case, and thetei®i@ourt lacksubject matter
jurisdictionover the casé R&R 24 concluded that jurisdiction was aisgroper in this case.
Upon consideration d®laintiff’'s Motion appealing th®&R, Defendant’s Response, and
Plaintiff's Reply, and pursuant to this Court’'s power to condugé novareview of proposed
recommendations to which objections are nfattes Courtwill approve and adopt

R&R 24 for the reasons set forth below.

! Pursuant to 28 U.S.C. § 1333(1), “district courts shall have original jurisdiction of all civil actions
where the matter inontroversy exceeds the sum or value of $75,000, exclusive m#shend costs, and is between
.. . atizens of different States.” A stafer “the people” of the state) is not considered a citizen for diversity
purposesbut a county is considered iéizen of the stateMoor v.Cty. ofAlameda 411 U.S. 693, 71{1973).

2SeeFed. R. Civ. P§ 53(f)(3).
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Il. B ACKGROUND

The Avandia Miltidistrict Litigation (“MDL 1871”) was created by the United States
Judicial Panebn Multidistrict Litigation, pursuant to 28 U.S.C. § 1407, to consolidate cases in
federal court that “arise from allegations that certain diabetes drugs manediaoy [Defendant
GlaxoSmithKline}—Avandia and/or two sister drugs containing Avandia (Avameteand
Avandaryl)—ause an increased risk of heart attack and other physical injury, and that GSK
failed to provide adequate warnings concerning that fisRdth personal injury claims and
sales and marketing claims were consolidated in MDL 18Tie $ated goal of the panel in
creating the MDL was to eliminate duplicative discovery, avoid inconsistetnigbrelings, and
conserve the resources of the partids its role as the MDL Court, this Court has, with the
assistance of coudppointed Speal Discovery Masters and Settlement Masters, directed
discovery efforts, resolved common questions of law, dedd@edbertmotions, and overseen
the settlement of tens of thousands of individual cases.

In 2010, the County of Santa Clara (“the County”), individually and on behalf of the
People of the State of Californfdahe People”) filed thissales and marketirguit against
DefendanGlaxoSmithKline {GSK’), alleging violations of California False Advertising Law
(“FAL”) in the marketing of Avanai. Plaintiff opted to file the suit in federal court, asserting
that the federal courts had diversity jurisdiction over the controver&faasiff and Defendant
were citizens of different state®laintiff originally filed suit in the United States District Court
for the Northern District of California, aride Judicial Panel on Multidistrict Litigation

subsequently transferred the case to MDL 1871 by a Conditional Transfer OsteMaatch 11,

% October 16, 2007 Transfer Order of the United States Judicial Pah&lltdistrict Litigation, at *2 [07
1871, Doc. No. 1].
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2010. There were no objections to the transBafore an answer was fileB|aintiff filed a first
amended complaint on June 10, 2010. The amended complaint, like the original complaint,
alleged one count: “Violations of the California Business and Professions Cdubg 3600 et
seq, by Plaintiff County of Santa Clara, individually, and on behalf of the People of tteedbta
California as against all Defendants.”

Defendant filed anotion to dsmisstheamended complaint, seeking dismissiatlaims
raised by the County on its own behalf, arguing that the County lacked standing undelk,the FA
andfurtherarguing that the County hdailed to state a claim on behalf of the Peoplée Court
found that the County did not have standing to sue on its own behalf, but that it had adequately
pled its claims on behalf of the People.

After the Court ruled on the motion teschiss, GSK filed an answer and the parties
began discovery efforts. In November 2012, while discovery was ongoing, the AttanesaG
of California, as counsel for the People of the State of California, entered tigalated Fnal
Judgment with GSK in California state court, settling claims similar to those broughg by th
County in federal court. GSK agreed to curtail or modify certain marketingti@stj and to pay
the State of California approximately $7.3 milliohhe Final Judgment released GSK from
similar claims undethe FAL, but excluded claims brought by the Santa Clara County Caansel’
office for violations of the FAL to which residents of Santa Clara Gowere exposedThe

exception to the release “applies to and in favor of only persons or entitiesitrasithe

> AmendedCompl. 11 8896. Under the FALt is unlawful to make or disseminate any statement
concerning property or services that is untrue or misleadad. Bus. & Prof. § 17500 To state a claim for false
advertising, a plaintiff must allege that (1) thatsients in the advertising are untouenisleading and (2) the
defendants knew, or by the exercise of reasonable care should have knowe, stetethents were untrue or
misleading” Goldsmith v. Allergan, IncNo. 09-7088, 2011 WL 147714, at *3 (C.[Cal. Jan13, 2011) (citing
People v. Lynang53 Cal.App. 2d 959, 965Cal. Ct. App.1967)).

® Seeln re Avandia Mktg., Sales Practices & Prod. Liab. Litigo. 161637, 2011 WL 5105503, at *3
(E.D. Pa. Oct. 26, 2011).



County.”

Because th€&inal Judgment limited the scope BRaintiff's claims,the Court granted
Plaintiff leave to file a Second Amendedr@plaint(“SAC”). TheSAC was filed on February
26, 2013and named as Plaintiffs “County of Santa Clara and the People of the State of

California.”

GSK filed an answer, and the parties continued discovery efforts.

Shortly thereafter, on May 10, 2013, K 8led amotion for @rtial summaryjudgment,
which sought to limit the scope of the Coustglaims. First, hemotion asked the Court to
interpret the release exclusion provision in the Final Judgment as limiting rnecmigust to
Santa Clara residents exposealtegedly misleadindwvandia marketing, but to those Santa
Clara residents who could establish that that exposure occurred within the @oiistyThe
Court denied this request, as it was not supported by the language of the FinaniuGfdke
also asked the Court to make certain rulings regarding the calculation efti@stishould
liability be estalibhed. The Court dismissed this issue without prejudice as premature.

As fad and expert discovery continued to proceed, on December 22, 2014, GSK filed
another motion for partial summary judgment, seeking dismisshédfounty’sclaim for
restitution under the HA On February 10, 2015, before the issue was fully bri€&feahtiff
filed the instant Motion to Dismiss for Lack of JurisdictiorAlthoughPlaintiff had opted to file
suit in federal court in 2010, thesserting that the federal court hdigersity jurisdiction over
the case, ando party had suggestéaatthe Courtackedjurisdictionduring the subsequefive

years of litigation, Plaintifhow soughtlismissal of the action so thattuldbe refiledin state

court.

" People of Cal. v. GlaxoSmithik LLG No. 37201200085491CU-MC-CTL, Final JudgmentSup. Ct.
Nov. 15, 2012).

8SAC, at 42.

° Though Plaintiff in thisMotion and in subsequent filings styles itself as “the People,” thet @il refer
to a singular Plaintiff in reference to the County of Santa Clara, ihi@arnamed plaintiff in this case.
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The Motion to Dismiss for Lack of Jurisdictiomas referred to the Special Master far a
R&R. The Special Masteeviewed the relevant case law, analyzed the facteacktte, and
concluded that this Coultaddiversity jurisdiction under the initial complaint, #® County had
asserted thereinSpecifically, the Special Master concluded that the County, and not the People,
was the real party in interest to this suit, and as the County is a citizen of i@alifordGSK is
not, the parties were divers@laintiff filed objections to th®&R. The matter was fully briefed
and the Court held oral argument on the issue.
Il . PLAINTIFF 'SOBJECTIONS TO R&R 24

Plaintiff objecs to theR&R onseveralgrounds. Plaintiff maintairs that diversity
jurisdictionhasnever existedh this case, because the Peopat is, the tateof California is
the only possible plaintiff in this case. AdditionaBlaintiff disagres with theR&R'’s
interpretation of Ninth Cauit cases, arguing that the cése& supports a finding that there is no
diversity of citizenship in this casé&laintiff contendghat California courtsoutinely refuse to
exercise diversity jurisdiction in FAL cases brought by prosecutors on behiadf BEbpleand
this Court should follow their leaf. Plaintiff also argusthatR&R 24 “betrays a fundamental
misunderstandirigof an earlier ruling by the Court in this cadeefendant agrees with the
findings of the Special Master, asserting thatGloenty isthe real party in interest in this case

becausét is the Countythat stands to benefit.

9 The Court and the parties focus on decisions from the Ninth Circuitémothose courtsamiliarity
with California statutes.



V. DiscussION
A. The County Is the Real Party in Interest

FederaMdistrict courtshaveoriginal jurisdiction of civil actions “between .citizens of
different States” where the amount in controversy exceeds $75,00& well settled that
diversity jurisdiction is based on the citizenship of the parties to a case, andtttatia not a
citizen for diversity purpose¥. A countyis considered a citizen for diversity purposésto
determine whether diversity of citizenship exists, a court must “look behind tltkngsaand
inquire into the real party in interest becausecases involving a State or state official .a
Statés presence as a party will destroy complete divetsity*The defense of lack siubject
matterjurisdiction cannot be waived, and the court is under a continuingtdwgmiss an
action whenever it appears that the court lacks jurisdictiobiversityjurisdiction depends on
the status of the parties as they existed at the time the complaint wa$ filads, the Court
mustlook to the original complaint in determining the existence of diversity of nglzap.

Plaintiff contendghatthe R&R misappliel a2011 Ninth Circuit case upon which it
relied,as well as a subsequent Ninth Circuit casel that the casénsteadsupport a finding
that there is no diversity of citizenship in this case. The Ghsagrees

In Department of Fair Employment & Housing v. Lucent Technologies,th&cNinth
Circuit establishec new standarfbr determining the real party in interest, holding that the

determination should be made based ondkerd of the case as a whole, dmat“general

1128 U.S.C. § 1332)(1)
125ee, e.gCaterpillar Inc. v Lewis 519 U.S. 61, 68 (19963ge alsdvioor, 411 U.Sat717.
¥ Moor, 411 U.Sat721.

14 Miss ex rel. Hood v. AU Optronics Cordl34 S. Ct. 736, 745 (2014) (citip., Kan. & Tex Ry. Co. v.
Hickman 183 U.S. 53, 589 (1901)).

15 Augustine v. Unite@tates 704 F.2d 1074, 1077 (9th Cir. 1983) (citingdFR. Civ. P. 12(h)(3)).
¥ Knop v. McMahan872 F.2d 1132, 1138 (3d Cir. 1989).
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governmental interest[siill not satisfy the real party to the controversy requireri&htThe
court considered whether diversity jurisdiction was proper iaction filed by the California
Department of Fair Employment and Hous{AIQFEH”) in state courbn behalf of an aggned
employee and subsequently removed to federal court byldiendanemployer'® The Ninth
Circuit held that the real party in interest for diversity purposes was not the Statkfofia
(acting through the DFEH), but rather the individual on whizsealf theDFEH had brought
suit*® Quoting aseminalSupreme Court castheLucentcourtheld that a state general
interest in the welfare of its people will not make the state the real party in inteless*'the
relief sought is that which inurés it alone”%°

Thecourt inLucentexamined whether the state hamtsubstantial state interest” distinct
from the relief sought on behalf of thggrievedndividual?* The court focused on the broad
equitablerelief soughtnoting that itdid not constitte a substantial state interesicauset
“could be obtained by the individual aggrieved,” even though such relief would affecye&®epl
of the company at work locations throughout Califoffiahe court found that since the

interests bthe DFEH were merely “tangential to the alleged relief sotigit the individual, the

true partyin interest was the individual on whose behalf@#EH had sued?

17642 F.3d 728, 734 (9th Cir. 201()ternal citations omitted)
'® Lucent 642 F.3dat 735-38.

1d. at 73839.

2d. (quotingMo., Kan., & TexRy. Co, 183 U.Sat59).

' Lucent 642 F.3cat 7.

21d. AlthoughPlaintiff argues Lucentis distinguishable because there the agency sought relief on behalf
of a single person, as tR&R notes, this description fails taccount fotthe full relief the agency sought, which
included an order requiring defendant to (1) cease and #fesistliscriminating againgtll its employeeq2)
develop, implement, and disseminate a nondiscriminatidioy affectingall its employeegq3) trainall its
managersegarding its nofdiscriminationobligations; and (4) post a noticeaH its work locationsabout its
violations of the law. R&R 24, at 16.

2 Lucent 642 F.3dat 739.



Applying the standard it announcedlacent the Ninth Circuit came to the opposite
conclusion inNevada v. Bank of America Corm which the Attorney General of Nevada sued
Bank of America under a state deceptive trade practices law in state cougdedbll
misleading customers about mortgage and foreclosure procédures. Ninth Cicuit
distinguished the facts iMevadafrom those irLucentand found that the State of Nevada was
the real party ifinterest*® The court noted that “the Nevada Attorney General sued to protect
the hundreds of thousands of homeowners in theatatgedly deceived by Bank of America, as
well as those affected by the impact of Bank of Amesiefleged frauds on Nevada’
economy.?® The court underscored that foreclosures “work a widespread and devastating
injury” affecting not just defrauded borrowers, but also the economy of theastatesholé’ In
holding that the state of Nevada was the real party in interest, the Niatht @rcused on the
relief sought and noted that the state stood to benefit from enforcement of a aothgernt,
civil penalties under the statute, injunctive relief, and recoupment of costs of ini@assigato
Bank of Americas practices®

The Court agrees with tHR&R thatLucentsupports a finding that the real party in
interest is the County, adevadadoes not alter that conclusion. Instdddyadareinforces
Lucents holding that a court must examitibe essential nature and effect of the proceeding as
it appears from the enéi record to determine the real party in interéStHere, asliscussed

below, therecordestablisheghat the real party in interest is the County.

24672 F.3d 661664 (9th Cir. 2012).

%1d. at 67071.

%1d. at 670

2d.

21d. at 672.

#d. at670 QuotingGeeslin vMerriman, 527 F.2d 452, 455 (6th Cir. 19§5
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In addition to arguing thdtucentandNevadacompel the conclusion that theag is the
real party in interesh this casePlaintiff cites several district court decisions in support of the
contention that California courts “have uniformly rejected diversitygici®on” where public
prosecutors bring cases on behalf of the People under the FAL or similarsstatNtene of
these cases pressrd set of facts substantially similar to those presented here, anshaoes
the procedural postud this case Additionally, four of the cases cited BYaintiff pre-date
Lucent and therefore do not apply theverningstandard discussed aboifeOf the cases that
came aftet.ucent some inexplicably do not mentidmicent®

Additionally, the cases cited by Plaintiffere all decidedn the context of a motion for
remand®® The rulings in favor of remand in ecases are often based on thiagiple that “a
court must construe the removal statute strictly and reject jurisdiction if themg doabt

regarding whether removal was prop&t.The removal statute is notcancern ircases where

0P|, Mot. AppealingR&R 24, at 5.

31 SeePeople of Cal.ex rel. Herrera v. CheciN Go of Cal, Inc, No.C 07-02789 JSW, 2007 WL
2406888, at *1 (N.D. Cal. Aug. 20, 200People of Calv. Time Warner, IncNo. CV 084446 SVW(RZzZX), 2008
WL 4291435, at *1 (C.D. Cal. Sept. 17, 2008gople of Calv. Universal Syndications, IndNo. C 091186
JF(PVT), 2009 WL 1689651, at *1 (N.D. Cal. June 16, 20B8jple of Cal. v. Steelcase IN€92 F. Supp. 84, 85
(C.D. Cal. 1992).

32 SeeHawaii, ex rel. Louie v. BristeMyers Squibb CoNo. CIV. 1400180 HGRLP, 2014 WL 3427387,
at *1 (D. Haw. July 15, 2014) (holdingase is real party in interest in case brought ttpreyGeneral of Hawaii
alleging false, deceptive, and unfair marketing of the prescription dawgP Cty. of Santa Clara ex rel. Marquez
v. Bristol Myers Squibb CoNo. 5:12CV-03256EJD, 2012 WL 489126, at *4 (N.D. Cal. Sept. 17, 2012) (citing
the Ninth Circuits strong presumption against removal in finding state is real partiehesh and remanding case)
California v. Smartwear TechdNo. 11CV1361 JAHNLS), 2012 WL 243343at *1 (S.D. CalJan. 25, 2012)
(finding state real party in interest and granting motion to remaad)alsd®eople ofCal. v. N. Trust Corp.No.

CV 12-01813 DMG(FMOX), 2013 WL 1561460, at *4 (C.D. Cal. Apr. 10, 20{3Becausd_ucentannounces a
new standard for thesal party in interest analysiBristol Myerss andSmartweals silence on the applicability of
that case is of little assistance hére.

¥ Seege.g.,People ofcal. v. Purdue Pharma L.PNo. SACV 141080JLS (DFM), 2014 WL 6065907, at
*4 (C.D. Cal. Nov. 12, 2014) (holding that, undercentandNevada defendant had not met burden of showing
removal was proper).

34 Check N Gg 2007 WL 2406888at *2; see als®8 U.S.C. § 1441 (providing bases for removal).
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the plaintiff originally brought suit in federaburtby invoking diversity jurisdictior’> as the
County here did.

Therecord in this case supports the conclusion that the County is the real party in
interest, and has been since the case was flled.original complaint statet relevant part:

In short, GSK bilked purchasers, including California diabetics, their insurers,

public healthcare providers, public entities, and government payors, including

Plaintiff County of Santa Clara, out of hundreds of millions of dollars by making

false representatis that Avandia was better at lowering blood sugar and could

decrease diabetics’ cardiovascular risks. Plaintiff County of Santa Clas alo

paid approximately $2 million for Avandia between May 1999 and July

2009 .. %

In addition to restitution andvil penaltiesthe Countysought treble damages, prejudgment
interest, fees and costs, and any other relief ttt@Court deems just and proper.”

The language of the FAL does not support Plaintiff's claim that the State isthpargy
in interest. Though the complainnitially sought restitution on behalf of the People of
California, this restitutionvould go to individuals who had suffered harm, not to the state itself
or to the entire California populatiofRlaintiff insiststhatR&R 24 is inorrect in stating that the
civil penalties sought in this case would benefit the County, arguing instead tisatciny
penalties would benefit the public. However, the statute is clear that treeanbunt of any
civil penalties collected would go toefCounty treasury to aid in enforcement of consumer

protection laws:

If the action is brought by the Attorney General, diad-of the penaltgollected
shall be paid to the treasurer of the county in which the judgment was entered, and

% Seel-8 Moorés Federal Practice and Procedure § 8.05 (2015) (“The entitlement to résneamsi
narrowly construed because it is a purely statutory right, and becausecohtterns of federalism, a clear
congressional intent to limit removal jurisdicti@nd the traditional preference to allow a plaintiff to choose the
forum of litigation.”). Whereasn a removal contexd court must “reject jurisdiction if there is any doubt regarding
whether removal was prop&heck'N Gag 2007 WL 2406888, &, whena case is originally filed in federal court
under 28 U.S.C. § 1332, the appropriate standard of proof is preponderance afeheetiicCann v. Newman
Irrevocable Trust458 F.3d 281, 289 (3d Cir. 2006).

% Orig. Compl. § 79.
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onehalf to the State Treasurelf brought by a district attorney or county

counsel, the entire amount of penalty collected shall be paid to the treasurer of

the county in which the judgment was enterédhrought by a city attorney or

city prosecutor, one-half of the penalty shall be paid to the treasurer of the county

and one-half to the city. The aforementioned funds shall be for the exclusive use

by the Atorney General, district attorney, county counsel, and city attorney for

the enforcemerof consumer protection law$.

Thus, the relief sought would not inure to the benefit of the state &loRerthermoreasin
Lucent the statute here allows individuals to bring suits seeking injunctive relieéstiition,
so the relief sought here could also be sought by an aggrieved indifAdual.

Moreover, since the start of this litigation in 2010, the county counsel that prosdmuted t
action “controlled the strategy and progress of the c&sé&& explained iR&R 24:

The county and not the state will determine whether the case is settled or

voluntarily dismissed. The county and not the state is subject to any court order

requiring the payment of costs, sanctions, or attorneys’ fees. And the county
treasury will receive any funds paid as a civil pendlty.

The SACfurtherhighlights that diversity jurisdiction is proper in this cage.theR&R
notes, “Ifthe state ever had any interest in thiseqaghich, as discussed above, was not
substantial enough to render it the real party in interest), it has disclaimsdadmterest
following its resolution of its claims against GSK and unquestionably has lefiaibgsin the
county’s hands* Whereas the original complaint and the first amended complaint had named

only one plaintiff (the County)he SAC named as plaintiffs both the County of Santa Clara and

the People of the State of California “acting by and through” the acting Coountygel. In

37Cad. Bus. & Prof. Code 87536(c)(emphasis added)

3 Lucent 642 F.3d at 73(a Statés presence in a lawsuit will defeat jurisdiction ur@@U.S.C. §
1332(a)(1) only ifthe relief sought is that which inures to it aldh€quotingMo., Kan. & Tex Ry. Co, 183 U.Sat
59).

39 Lucent 642 F.3dat 739(“DFEH s claim that these equitable remedies constitute a substantial state
interest is unavailing, as most of these forms of equitable relief beutdbtained by the individual aggrievgd

OR&R 24, at 33.
d.
421d. at 34.
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addition to the relief sought in the original complaint, the SAC requested permgoantive
relief against Defendant. The SAC recognized that the relief requested wed bgtheFinal
Judgment entered into by the Attorney General of California, as counsel fardple Bf the
State of Californiaand GSK** Thus, because thénal Judgment released GSK from claims by
the People, it is even clearer under the SAC that the relief sought would not inuretedehe S
Finally, Plaintiff argues that this Court’s earlier ruling that the County does not have
statutory standing to sue on its own behalf establishes that the County is not paety=al
interest. This is a misstatement of the Court’s decision. In its October 26, 20 thei Cart
noted that the FAL allows an individual, partnership, firm, association, or corporatiangabr
claim, but does not expressly provide for suits by a county on its own behalf. Accaorthegly
Court rejected Plaintiff’'s argument that the County @wasrporation, and found that it therefore
did not have standing to sue on its own behalf under the FAL. In so doing, the Coatt did
hold that the fate of California was the real party in inter&stThe interests that dictate whether

a party has stafing do nonecessarilylictate whether the party ise real party in interest,

*3 TheFinal Judgmenstated, in relevant part:

By execution of this Judgment, tBé¢ate of California releases and forever discharges Defendant
. .. from the following: all civil claims, causes of action, damagestutsn, fines, costs,

attorneys fees, remedies and/or penalties that were or could have been aagaitsthe

Released Parties by the Attorney General.

Final Judgmenf 10. The Final Judgmeexcluded fa]ny claims that have been brought by the Santa
Clara County Counsel Office, as of the date of entry of this Judgment, for violations of Calddusiness and
Professions Code section 17500 concerning all Covered Conduct as defmsdungment, to which persons
resident in the County of Santa Clara were exposktl.{ 11E).

**In re Avandia Mktg., Sales Practices & Prod. Liab. Litijo. 161637, 2011 WL 5105503, at *3 (E.D.
Pa. Oct. 26, 2011)It bears noting that Plaintiff did not question the Court’s jurisdictichatttime.

5 Seel ucent 642 F.3cht 738 (“ Although there is little doubt that this provision supports a finding that
California is a real party in interest for the purposes of [] standinghis language fails to render it a real panty i
the controversy for the purposes of diversity jurisdit because these articulated interests are the very “general
governmental interest[s]” that the Supreme Court has stated carisbt the diversity requirement.”Ravis v.
Yageo Corp.481 F.3d 661, 678 (9th Cir. 2007) (“real party in interest’ iy \éifferent from standing”) (quoting
Kent v. N. California Reg'l Office of Am. Friends Serv. Cam8i/ F.2d 1325, 1329 (9th Cir. 197#) re O'Kelley
420 B.R. 18, 23 (D. Haw. 2009) (“Whether a party is ‘real party in isterea different inquiry tan whether the
party has standing; a party may meet one requirement but not th&)pfR@mada Inns, Inc. v. Rosemount Mem
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and, as discussed above, the facts of this case make clear that the County, andate; hias s
been the real party in interest since the beginning of the ddseover, the Final Judgment and
subsequent narrowing of Plaintiff's complaint only reinforce the fact hiea$tate does not have
sufficient interest in the case to render it the real party in interest.

Because the Court concludes that the real paityténest is the County of Santa Clara,
diversity of citizenship existed when the case was filed and continues to exist now

B. The Court Will Certify this Matter for Interlocutory Review

A district court may certify an order for interlocutory reviewlj the order involves a
“controlling question of law’(2) there is dsubstantial ground for difference of opinioas to
the question; and (3) interlocutoappeal maymaterially advance the ultimate termination of
the litigation” *°

First, this mattemvolves a “controlling question of law” because the issue of subject
matter jurisdiction “goes to the very power of a court to hear a controvErs§etond, there is
“substantial ground for difference of opinion” in this case. The procedural pasthis case is
uncommon, and there appear to be no Supreme Court, Third Circuit, or Ninth Circuit cases that
directly address the issue presented here. Finaljprding whether interlocutory review would
materially advance the termination of the cafsthe analysis of this Court is incorrect and the
Court in fact does not have jurisdiction over this casmtinued litigation would waste time

and resources by requiring the Court to render decisions that would ultimatsgined

Park Ass, 598 F.2d 1303, 1306 (3d Cir. 1979he question whether a state is the real party in interest will turn
on factors widely variant from case to case”).

6 Katz v. Carte Blanche Corpt96 F.2d 747, 754 (3d Cit974)(citing 28 U.S.C. § 1292(h))

" Ala. Hosp. Ass v. United State$56 F.2d 606, 610 (Ct. Cl. 198%pe alsBeazer E., Inc. v. The Mead
Corp., No. 92408,2006 WL 2927627, at *2 (W.D. Pa. Oct. 12, 200%he fundamental issue of subject matter
jurisdiction is oneof the clearest examples of@ntrolling questiorof law within the meaning of
§1292(b)).
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void.”*® Accordingly, the Court will certify the matter for interlocutory review and grant
Plaintiff's request for a stay pending review by the Third Circuit.
V. CONCLUSION

The Court will approve and adoR&R 24 in its entiretyand deny Plaintiff’'SVotion to
Dismiss The Cout will certify the matter for interlocutory reviewAn appropriate Order

follows.

“8P|. Mot. AppealingR&R 24, at 15.

14



