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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CARJ, EVANS, DONALD SPENCER,

VALERIE SPENCER, CINDY CARTER,

individuals, on Behalf of themselves and for

the Benefit of all with the Common or . Civil Action No.: 10-cv-01679-ER
General Interests, Any Persons Injured, and

All Others Similarly Situated,

Plaintiffs,
V.

LINDEN RESEARCEH, INC., a corporation,
and PHILIP ROSEDALF, an individual,

Defendants.

DECLARATION OF JGHN ROUNTREE

I, John Rountree, declare as follows:

1.. I am Director of Customer.Rclations of defendant Linden Research, Inc. (“Linden
Lab™), a Delaware corporation headquartered in San Francisco, California. As part of my
responsibilitiés, I manage the teams that respond to customer inquiries and complaints. I haﬁe

personal knowledge of the facts set forth in this declaration and, if called as a witness, could and

4

would testify competently to them.

Use of Second Life Is Subject to the Terms of Service Acreement,.

2, Linden Lab created and operates Second Life, a three-dimensional online virtual
world that simulates a real world environment. In Second Life, users interact with each other
‘using “avatars,"’ which are their three-dimensional digital personac. Users, who are also called

“Residents,” create content and experiences in Second Life, including digital representations of



buildings, such as homes and shops, and objects like automobiles, clothing, and jewelry. In
Second Life, users explore, socialize, conduct business, and attend meetings and events.

3. To participate in Second Life, a user must register, choose a user name, download
the Second Life viewer software, and agree to the Terms of Service set forth on the Second Life
Website. When the user logs into the three-dimensional online environment for the first time, a
| dialogue box with the full text of the Terms of Service is presented on the uset’s computer
screen, and the user must affirmatively consent to_ the terms by clicking a check box next to the
words “I Agree.” Users who do not click “I Agree” are not allowed to continue in the login
process 1o use Second Life,

4, In accepting the Second Life Terms of Service, users agree:

. To provide true and accurate registration information (TOS § 3.1;

. " To abide by the Second Life Community Standards (TOS § 8.1);

. Not to post, display or transmit content that is harmful, threatening, or harassing

(TOS § 8.2(iv)), obscene or hateful (TOS § 8.2(v)), or expliciily sexual, intensely
violent or otherwise designated as “Adult” under our “Maturity Ratings,” except
as set forth in those ratings (TOS § 8.2(viii)); and

. Not to engage in malicious or distuptive conduct that impedes or interferes with
- other users’ normal use of the service {TOS § 8.3(iv)).

The Terms of Service also provide:
You agree that this Agreement and the relationship between you and Linden Lab shall be
goverued by the laws of the State of California . . . . Further, you and Linden Lab agree
to submit to the exclusive jurisdiction and venue of the courts located in the City and

County of San Francisco, California, except as provided in Section 12.1 regarding
optional arbitration.

(TOS § 12.2.) The above forum selection provision has been in effect since September 18, 2007.
A true and correct copy of our announcement on the Second Life blog of the inclusion of the
forum selection provision in the Terms of Service is attached as Exhibit A. True and correct

copies of the Second Life Terms of Service, Community Standards, and Maturity Ratings as they



currently exist are attached as Exhibits B, C, and D respectively.

5.. The most recent amendments to the Terms of Service were in September 2007 to
update the agreement’s dispute resolution provision, in March 2008 to update Linden Lab’s
policy on use of its trademarks, and in March 2010 to claﬁfy the service and content licenses.
True and correct copies of tﬁe Terms of Service that existed from September 2007 through
March 2008 and then from March 2008 through March 2010 are attached as Exhibits E and ¥
respectively,

6. When Linden Lab updates its Terms of Service from time to time, users must
afﬁrmatively'agree to the updated terms in order to ;:ontinue to use the service. The first time
that the user logs into Second Life after an gpdate, the user is presented on his ot her computer
screen with a notice informing the user that the Terms of Service have changed, providing the
text-of the updated terms, and requiring the user to click on “I Agree” in order to complete the

login process.

The Named Plaintiffs Affirmatively Agrecd to the Forum Selection Provision.

7..  Linden Lab’s customer service records show that plaintiff Carl Evans is a current
user of Second Life, and that he has agreed to the Second Life Terms of Service presenily in
effect. Ie clicked “T Agree” to the existing terms on March 31, 2010.

8. Qur records show that on at least 28 separate occasions, Mr. Evans agreed to the
forum selection provision as it currently axiéts in section 12,2 of the Terms of Service. In the
last 3.5 years, he created at least 101 different Second Life accounts, and in connection with
‘those accounts, he clicked “I Agree” to the Terms of Service then in effect 81 different times.
Attached as Exhibit G is a table showing for each of the 101 accounts of Mr, Evans the date the

account was created, the last date on which the Terms of Service were presented and



affirmatively-accepted by the user’s cliciﬁng “T Agree,” and the last date of login to the account.
To protect the account names used bj} Mr. Evans, the table refers to his accounts as Evans
Accounts 1 — 101,

S, Our customer support records also shbw that plaintiffs Cindy Carter and Valerie
Spencer agreed to the forum selection provision as it currently exists in section 12.2 of the Terms
of Service. The records also show that the accounts of Valerie Spencer and Donald Spencer are
for the same household. Their account information shows the same street address.

Carl Evans Repeatedly Acknowledged and Violated the Terms of Service.

10.  Linden Lab has an abuse-reporting process in order to make Second Life an
enjoyable experience for our user community. A user who believes that another user’s conduct
violates the Second Life Terms of Service or Community Standards may report that conduct by
submitting an online abuse report to Linden _Lab using the Second Life viewer soffware.
Members of Linden Lab’s Customer Relaﬁons team review and investigate abuse reports and
take appropriate responsive action. The actions taken include verbal and written warnings to a
user and suspensions of the user’s access to Second Life. They depend on the nature and
severity of the abuse, the mumber of prior viclations by the abuser, and the pumber of users
affected by the abuse. Attached as Exhibit H is a-true and correct copy of the user help
information that Linden Lab provides about filing an abuse report.

11.  Linden Lab has received over 100 abuse reports about the conduct of Carl Evans
in Second Life. The overwhelming majority of the abuse reports were submitted under the
“Harassment” category of the abuse-reporting form. They repeatedly identified lewd, profane,
violent, and tﬁreaterﬁng language towards other users. Frequently the language was directed at

users who participated in the Second Life Mentor volunteer program and who were present in the



public areas of Second Life that welcorﬁed new usets and helped them with answers to questions
about Second Life. For example, our records show that an account registered to Carl Evans
wrote the following to a participant in the Second Life Mentor program: “you fucking whore
your mother and father should bun in hell you rat cunt if I could get nzar you I wold spit in your
skank mouth and shove a bat up your filth ass you little cry baby bith. [sic]” |

12. . Inresponse to the abuse reports about Carl Evans, Linden Lab took progressively
increasing action, starting initially with verbal warnings within Second Life and by telephone
from members of Linden Lab’s Customer Relations team. We also sent Mr, Evans written
warnings by email about his violations of the Second Life Terms of Service and Community
Standards, |

13.  After these initial wa.fnings, Linden Lab continued to receive abuse reports about
Carl Bvans using different Second Life accounts to harass others, Our records show abuse
reports about more than 20 diffez-"ent accounts of Carl Evans, In response to the repeated reports
of his harassment, our Customer Relations team sent him more written Warninge and suspended
his accounts, starting with one-hour suspensions and increasing the duration to one day, multiple
days, multiple weeks, and ultimately closing some of his accounts as the harassment reports
cenﬁnued unabated.

14.  Attached as Exhibit I is a sample of the communications from Caﬂ Evans to our
Customer Reiations team through our online customer support system. Mr. Evans has submitted
over 100 such communications and telephoned our Customer Relations team directly dozens of
times. |

15.  Inhis communications with Linden Lab and other users, Carl Evans has

acknowledged his awareness of the Second Life Terms of Service. In customer support requests



that he submitted to us, he complained that a user’s conduct “is against your tos” (Exhibit I,
Ticket #4051-6515335) and that another user “is just a whiner shoving the tos in eifery bodys
face like hes a r;op.” (Exhibit I, Ticket #4051-5882522.) In messages that he sent to other users
in Second Life, he said:

* “please asking nice here when talking to me do not refer to tos or rules i do[n’Jt
like it and it angers me thank you™ .

. “fuck you pig fuck the lindens you little crybaby fuck the tos and oh lets not
forget fuck the law hahaha™
. “Ifluck the tos i clean dog shit up with it”

16, Mr. Evans has specifically acknowledged his awareness of the forum selection
provision as it currently exists in section 12.2 of the Terms of Service. In a written appeal that
he submitted under his own name to our Customer Relations team about the closure of one of his
accounts, he referenced and linked to Linden Lab’s announcement on our Second Life blog of
the update to the dispute resolution provision of the Terms of Service. The updated dispute
resolution provision included a forum selecti-on provision identical to the one presently in the
Terms of Service. In that blog post from I.inden Lab, we provided the following “Questions and
Answers™:

9. Does the TOS allow me to file claims in a court of law?

Yes, Residents may file claims in a court in San Francisco, California.

10. Can I file claims in a court outside of San Francisco, California?

No, if a Resident seeks resolution in a court of law, the claim must be filed in a court in
San Francisco, California.

11, What happens if I file a claim in 2 manner that is not allowed by the TOS?

Linden Lab will notify Residents in writing of claims filed contrary to the TOS.
Residents who do not promptly withdraw the claims may be liable for the attorneys’ fees
and costs, up to $1,000,00 USD, that Linden Lab incurs as the result of the improper
filing,.

12. What law applies to a legal dispute that I may have with Linden Lab?



California law governs Residents’ relationship with Linden Lab,

13. What if I do not agree to the updated TOS?

Residents who do not agree should decline the updated TOS and are prohibited from
using Second Life.

The above-mentioned appeal of Mr. Evans is attached as Exhibit I, Ticket # 4051-4598699. The
Second Life blog post referenced in his appeal is attached as Exhibit A.

17.  Carl Evans has expressed his intent to evade the Terms of Service by creating new
Secoﬁd Life accounts after Linden Lab suspended or closed his earlier accounts because of his
repeatedly abusive behavior. To another user, he wrote:

‘good morning you rat cunt i started this account just to fucking rip your head off
you worthless piece of shit you supposed to mentor not men whore you ratted on
my man i wish i could get my hand around yout thoart [sic]

" In correspondence with our Customer Relations team about the closure of one of his accounts, he
wrote;

i will admitt [sic] with great ease i can bypass the block and set up a new account
but i will wait till 5 pm on fri the 12 of feb 2010 if at this time my account is not
released i will be forced to bypass your block to access secondlife and create
another account also i plan to take my complaints to the office of the da’s in san
fran thanks

(Exhibit 1, Ticket # 4051-7366155.)

18.  Inregistering his new accounts, Mr. Evans repeatedly provided false identity
information, and he admitted to doing so in his communications with our Customer Relations
team:

my real name is not james monroe for one and just 2 days ago a friends 19 year
old son stole his dads wallet to get his id to open an account 1 have hellped [sic} 9
people my self bypass this garbage i also play online poker, blackjack and other
venues i never use my real name or information

(Exhibit I, Ticket # 4051-6839913.) When asked to confirm the birth date provided for one of
his accounts, he responded: “birthdate to be honest i lied have no clue what 1 used.” (Exhibit 1, |

Ticket # 4051-5698727.) When asked for government identification, he provided what appears



to be fake or doctored identification. For example, he provided government identification
purporting to be a “Thomas Bing” alorig with a handwritten letter signed “T. Bing.” The
“handwriting in the “Thomas Bing” letter is identical to the handwriting in a letter that Mr. Evans
submit‘téd under his own name. (Exhibit I, Tickets #‘405 1-4555029 and # 4051-4598699.)

19.  Linden Lab has allowed Mr. Evans to continue to use the Secon& Life service
with the written undefstandjng, expressed in an email from our Customer Relations team to him,
that he “will c_omply with Second Life’s Terms of Service and Community Standards going
forward.” (Exhibit I, Ticket # 4051-7399570.)

Key Employees, Records, and Users Aye Located in California,

20.  Linden Lab is headquartered in San Francisco, Califorria. Almost all of Linden
Lab’s executive team is located in California. In addition, I‘.I:'-LOS'E of the Customer Relations
managers who are responsible for Linden Lab’s customer policies and strategies are based in
California.

21. | The vast majority of Linden Lab’s paper records are located at its headguarters in
San Francisco, California. Most of Linden Lab’s data warchousing team, which is responsible
for collecting and organizing the company’s electronic records, including our customer records,
is in California as well.

22.  Linden Lab does not have any offices, employees, or records located in the
Bastern District of Pennsylvania,

23,  Ofthe Second Life users located in the United States who pay Linden Lab for
paid aspects of the service, more of them are located in California than in any other state.

it s e 147 ¢

" I declare under penalty of perjury under the laws of the Upited States of America
that the foregoing is true and correct, Executed@ﬁj L2 : .

| NP e
\Tass

S
“Jeth Rountree
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We w:an{ed te make you aware of a change to our Temg of Service (TOR) regarding the way that disputes are resolved
between ‘Linden Lab and Residents, You will be asked to agree o these Terms of Service the next time you Iog into Second’

In'the past, we've received some b‘on's hack that our process could be improved, and with the aim of reducing ‘
therburden on Residents, we've acteci on this-feedback. We've made some changes that we hope will provide Residents. .
with .a cost-effective means of resolwng sma]Ld;sputes that they may have with Linden Lab. Of course, we hope that

) disputes are few and far between, and: our aim is and always has beento commurﬁcate with Résidents to address their .
‘toneems as best we can. However, we récognize that disputes oocas;onally arige, ‘and we'd like o provide Res;dents with:

the option of resofvmg small claims quickly and |nexpenswely

Our new updated ; OS whu:h are the terms and condauons‘nn ‘whlch Lmden Lab prowdes access b Secnnd Li'fe

The G&As after this post go into greater detail about the updaled TG hope that tﬁis chang{e: provides &' nemral and
cost-efiective means of resolving small dlsputes qmckly and effectivel i as always; we welcome feedback.

Qnestmns and Answers

i Why is Linden Laty daing thls” :
: Wé know that the amount of money fhat may be &t is$us in a Resident dispute with Lind ab may be small Sowe -
‘ updaled the TOS' with the goal B

‘Residents to.resclve sma!l claims q,mckly and ingxpensively, The ypdaled TOS
ives. Residents the op:ﬁon of regghang small claims through an arbitration procégding th sn't involve a personal_,

Resident-to| Res;dem dasputes

3, What is the arbjtratlon aptian?
For claims whete the fotaf ameunt of damages sought |s less than $10 000 00 USD, a Resident may chovse te resolve the
claims through a proceeding called “bmdmg non-appearance -based arbltra‘uon

4. What is *binding non-appearaace-based as‘bltr Elnn"‘?

Itis a fegally binding procedurs administere private organization. This means that the arbltratofs oprmors on I|abf1aty
and damages may be entered as a final); bind?ng ;udgment in & court of law. The axbiirator will condudt the arbitration by g
telephcre onfing, or based on written subrnlsssons and the Resident znd Linden Lab will nof. ke any in-person
appearance at the arbitration hearing.

) 5. How do | elect arbitration?

s with Linden Lab, we strongly encourage Residents to contact us 55 that we can leam about and fry to
s their doricemns. However, if a Resident seeks to have a dlspule reso!ved in arb.ztratlon the Resident should send
Lmdenf ab awiitten notice that containg the fc!lowmg\ i : :

(1) A bnef staterneni of the daims alleged and the rehef sought

(2) Any preference regarding the esiablished ADR provzder" ’that will conduct zhe arbitration (for what is-an “establ(shed AIJR
" provider,” see the next questmn heiow); : .

» {3} Any preferehss regardmg whether the arbltrabon is:cppducted by lelgephdne, online; or-based on written subri

the arbxlraior‘ and

) Contact mformahon (i nciudmg ma:lnag address, tetlephone number and emalt address) for he Resu:lent and, !flhe
Restdent is represented by counsel; for the Resident’s attomey

whitten notices should be .ge:nt_;by mali or fax 10!

ht_tp:;',’bIogs.seccnd'life.com/community/featurs/blog/ZﬂO?/OG/ 18/a-change-to-the-terms-of-service[7/2/2010 5:51:49 PM]




Second Life Blogs: Features: A Change to the Terms of Service

Linden Lab Legal Depariment

Fax: 415.243-9045

8. What is an “esiabhshed ADR provider"?
The.Resident and Linden Lat must agree on'zh:-established alternative dispute resolutaon ("ADR") provider to conduct the
arbitration. Examples of established ADR providers are the American Ar_bxtratuon Association (ASA) (hitp:dwwe 827 .orgl},
Judigial Arbitration and Mediation Services/Endispute (JAMS) (Ritp vl Jamrsatinoom), and the Nafional Arbitration Forum
©INAF) fren fvaewrarb-forarm Lomidh ‘i??n_den Lab wili consider reas'o_nab!é requests o use an. estabiished ADR provider.
- However, please be aware that, Linden Lab will not consider any ADR provider that does not kave published rules ang:
] cedures govemmg arbitration, Linden Lab also requires that the arbitrator be a retired ;udge or atiomey with iegal
expertise in 1he sub;eci matter. of the dispute.

7. How much will arbi%rahon cast me?

The exact dost depends on the ADR provider selected. An ADR provider's rules and fee.schedule are often available on the
provider's websne For example,.the Natlonal Aitsitration Forum’s rules currently provide that consumers will pay at most :
¢ 518500 d:sputes between coasumers and busil Ssdas whers the totai amount of damages soughf is less than $10,000.00

:  USD. Businesses pay the remainder of the fees charged by the NAF,

8. What kinds of cla no{_subject io arbitration under the TOS’?

Arbitration is ol ar. ifal aittount of damages sought is $10,000.00 USD or more, or if in] juﬂetlve or other

. -equitable relief s sought. Equ 18] remedies are discretionary and include injunctions, which are court orders that ,corpel
ar prescribe certain conduct. Forinformation about equitaple refisf, pleas.e see the Wiklpedxa entry tltled "Equaiabie Remedy
[QbTaN it ;&;%gzezﬁz& Oi’gﬁéi{i&.&hizab‘@ rempss)and t;onsuét & lawyer

9. Does the TOS diow mé 1o file daims in a court of law
Yes, Residents ynay g cfdims in 2 court in San Francisco, Caiifomsa

1C. Can 1 file claims in a court cutside of 8an Franmsco California?
No, -if:a- Rasxdent seaks resolution in & cowt sf iaw the claim must b

fied i1 a courl# San Francisco, Caiifotnia,

Whai happens ififilea dalm in amanner thai is not altowed by the TOS?
¢ Linden Lab will notlfy Residents in wrzﬁng of Claims filed contrary to the TOS. Residents whado not promptly withdraw the
claims may be liable for the attomeys' fees and costs, up to $1,000.00 USD, that Linden Lab incurs as the result of the
improper filing: ) o

12. What law apf)’zlies t¢-a-{egal digpute that | may have with Linden Lab?
Ca!ifomia iaw. govems Residents’ relationship with Linden Lab.

13. What if| do not agree to the updaled TOS?
Residents who do not agree should dechne the ipdated TOS znd are prohlblted from using Second Lifs.
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Terms of Service | Second Life
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Terms of Service | $econd Life
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