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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TYREE LAWSON : CIVIL ACTION
V.
DETECTIVE DENIS E HOISINGTON, :. NO. 11-171
etal. ;
MEMORANDUM
BARTLE, J. JULY 22, 2014

Plaintiff Tyree Lawsona prisoner at the State Correctional Institution at Faresgs
this civil rightsactionagainst Detective Denise Hoisington, Assistant District Attorney John N.
Gradel, Darin Collins, and unknown officers working in the mailroom at the Montgomery
County Correctional Facility. He seeks to proceettbrma pauperis For the following reasons,
the Court will grant plaintiff leave to proceadforma pauperignd dismiss his complaint
pursuant to 28 U.S.C. § 1915(e)(2)iB% (ii).

l. FACTS AND PROCEDURAL HISTORY *

Plaintiff's claims arise out of the seizure of his DNA, ssecution in the Montgomery
County Court of Common Pleas, and the conditions in which he was coafittesl
Montgomery County Correctional FaciliiiMCCF). Documents attached to the complaint
reflect that a robbery occurred on June 12, 2006, andttatevidence and a cell phone
belonging toplaintiff wererecovered from the victims’ residence. On March 26, 2008,
Detective Hoisington obtained a search watrfar plaintiff's DNA, whichwas executed on

April 17, 2008. The detectiveobtained a second warrant for plaintiffs DNA, which was

' The following facts are taken from the complaint, documents attached to the iconapld
publicly available dockets of plaintiff's crimingkoceedings in state court.
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executed on May 16, 200&n analysis revealethat the samples taken from plaintiff matched
the DNA foundat the crime scene. As a reslletective Hoisingtorhargedlaintiff with
several crime@ the Montgomery County Court of Common Ple§seCommonwealth v.
Lawson Criminal DocketNo. CP-46-CR-0000542-2009 (Montgome@nty. Ct.of Common
Plea3. Plaintiff wasarrested on January 13, 2009 in connection with the charges.

In September of 201@aintiff filed a declaration in his criminaase, which he attached as
an exhibit to his complaint in this action. In the declarajpdaintiff allegedthat several aspects
of his criminal case violated his constitutional rigimsjuding the denial of hisro seomnibus
pretrial motion filed July 15, 2010, which in part sought to suppress evidence based on alleged
deficiencies in the search warrants for plaintiBSA. (Compl. Ex. E.) Plaintiff alsoindicated
that he encountered difficulties with discovery, complained ofdumsel’s failure to seek an
independent test of the Commonwealth’s DNA evidence, and contératddetective
Hoisington falsely testified at his preliminary hearing by statingtisdDNA matched the DNA
found at the crime scen®laintiff furtheralleged that severgro semotionshe submitted tahe
state court were not filedde believed that thetate court chose not file the motions, or the
MCCEF, where he was confined at the time, was refusing to send out his legal mail.

Other exhibits attached to the complaint reiterate plaintiff's belief that officiMCEF
wereinterfering withhislegal mail in late 2010. At that timplaintiff was proceedingro sein
his Montgomery Countgriminal case anavith an appeal from a Philadelphia criminal
conviction. SeeCommonwealth v. Lawsp8055 EDA 2009Pa. Super. Ct.)Plaintiff filed a
grievanceconcerning his attempt to sengackageof legal materials to a family membey
certified mail. He allegedhatLieutenant Dan Collins responded to his grievance by informing

him thatdelivery of the packagead been attempteddowever,Collins allegedly refused to



provide plaintiff with prison records related to the grievance and told plaintift ta gigbpoena
if he wanted to see the prison’s records. (Compl. ExPRjntiff also had amssue with a
package he sent to the Pennsylvania Sap@ourt, apparently because it wasgt mailed
immediately However, it is apparent from plaintiff's exhibithat the package wesceived by
the state couright days after plaintiff sent it. (Compl. Ex. M.)

Based on the above facts, plaintiff initiated this lawsuit, pursuant to 42 U.S.C. § 1983,
against Detective Hoimgton; AssistantDistrict Attorney John Gradelyho was involved in
prosecuting the Commonwealth’s cagginst plaintiff; Darin Collins; and unidentified
employees of the MCCF mailrooiAlaintiff asserteaonstitutional claims based on his
allegations that(1) the seizure of his DNA was illegal due to certain defects in the warfants;
Hoisington planted his DNA at the crime scene;hi8)criminal proceeding suffered from
several constitutional deficiencies; and ison officials at MCCF were “tamperingith] &
delaying” his incoming and outgoing makRlaintiff sought the followingelief: (1) an order
transferring him fronMCCF “to a facility that has [anddequate law library . . . so [hean
properly litigak [his] Phikdelphia criminal direct appeal”; (2) appointment of counsel; (3)
discovery in his criminal casecluding an independent DNA test on the Commonwealth’s
evidence (4) dismissal of the charges against him; (5) damages; anbdgénposition dfederal
crimind charges against defendants Hoisington and Gradel.

Plaintiff submitted his complaint to prison authorities for mailing to the Couraoualy 5,
2011. The complaint was received by the Court and docketed on January 11A2@ldintiff
failed to pay the applicable fees or file for leave to proaedéorma pauperisthe Court initially
closed Is case without prejudice to hasrring thefiling defectwithin thirty days. Plaintiff

returned with amn forma pauperigpplicaton and a notice providing the Court with his new



address because he had been transferred to state gfiedfebruary 18, 2011, in response to
plaintiff's in forma pauperisnotion, the Court issued an order informing plaintiff that, in the
event the Courgranted his motiogrhe would be obligated fway the$350 filing fee in
installmentspursuant to the Prison Litigation Reform Aeven if his case walismissed.As
plaintiff might not have been aware of those consequences, the Court demedims
pauperismotionwithout prejudice tdis reinstatingt by notifying the Court, within twenty

days, that he sought to proceed with the understanding that he would be obligated to pay the
filing fee. Plaintiff failed to respond in the time period provided by the order.

Plaintiff did not submit anything else to the Court uthtree years and five months Iater
when hdfiled a newin forma pauperisnotionin June of 2014. He also filed a “Motion to
Amend and Request for Return of alldéiDocuments,in which he acknowledgeckceiving
the Court’s February 18, 2011 order on about March 15, 2011, but indikatée “[had] not
pursued to r@pen the instant mattéDocument No. 7.) However, he now seeks to proceed
with his claims During the timeperiod between the submission of his complaint and the filing
of his recentn forma pauperisnotion, plaintiffwasconvicted in the Montgomery Court of
Common Pleas and sentenced to a term of imprison@eeC.ommonwealth v. Lawspn
Criminal Docket NoCP-46-CR-0000542-2009 (Montgomery Cnty. Ct. of Common Ple&k3.
sentence was affirmed on appegle Commonwealth v. Lawsd705 EDA 2011 (Pa. Super.
Ct.), and his post-conviction proceedings wersugtessful.He currently has a habeas petition
pendng in this district SeeLawson v. OvermyecCiv. A. No. 14-135 (E.D. Pa.).

Il. STANDARD OF REVIEW

The Court grants plaintiff leave to procaadorma pauperis Accordingly, 28 U.S.C. §

1915(e)(2)(Bji) and (ii) apply which requirghe Cout to dismiss the complaint if i frivolous



or fails to state a claim. A complaint is frivolous if it “lacks an arguable basis eithev ior la
fact,” Neitzke v. Williams490 U.S. 319, 325 (1989), and is legally baseless if it is “based on an
indisputably meritless legal theoryDeutsch v. United State87 F.3d 1080, 1085 (3d Cir.
1995). Whether a complaint fails to state a claim under 8 1425®)(ii) is governed by the
same standard applicable to motions to dismiss under Federal Rulel ¢frG@oedure 12(b)(6),
see Tourscher v. McCullough84 F.3d 236, 240 (3d Cir. 1999), which requires the Court to
determine whether the complaint contains “sufficient factual matter, accepted,as state a
claim to relief that is plausible on its f@at Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(quotations omitted). The Court may also consider exhibits attached to the complaint a
matters of public recordBuck v. Hampton Twp. Sch. Djst52 F.3d 256, 260 (3d Cir. 2006).
Additionally, the Court may dismiss claims basedaraffirmative defensiéthe affirmative
defensds obvious from the face of the complail8eeFogle v. Pierson435 F.3d 1252, 1258
(10th Cir. 2006)cf. Ball v. Famiglio 726 F.3d 448, 459 (3d Cir. 2013As plaintiff is
proceedingro se the Court must construe his allegations liberathyggs v. Att'y Gen.655
F.3d 333, 339 (3d Cir. 2011).

1. DISCUSSION

A. Plaintiff AssertsClaims that are not Cognizablein a Civil Rights Action

The Court understands plaintiff to be claiming that he was maliciously prosecuked i
Montgomery County Court of Common Pleas and that those criminal proceedings failed to
comport with the Constitution in several respects. The Court also understand fudeti
asserting claimbased on his allegation that Detective Hoisington planted his DNA at the crime

scene.



A prisoner who seeks relief in a civil rights action based on “allegedly uncoiostéiut
conviction or imprisonment, or for other harm caused by actions whose unlawfulness would
render a conviction or sentence invalid,” may not recover damages or other relisthanles
“provels] that the conviction or sentence has been reversed on direct appeal, exgpunged b
executive order, declared invalid by a state tribunal authorized to make suchinkgien, or
called into question by a federal court’s issuance of a writ of habeas cprgdsk v.

Humphrey 512 U.S. 477, 486-87 (1994) (footnote and citation omitted). In other worsisitéa
prisoner’s 8 1983 action is barred (absent prior invalidatiorg-+ratter the relief sought
(damages or equitable relief), no matter the target of the prisoner’statet ¢onduct leading to
conviction or internal prison preedings)— if success in that action would necessarily
demonstrate the invalidity of confinement or its duratiowilkinson v. Dotson544 U.S. 74,
81-82 (2005) (emphasis omitted).

Plaintiff was convictedf robbery, burglary and other offenses in Montgomery County based
in part on the DNA evidence he claims to have been plai@ed.awson v. OvermyeE.D. Pa.

Civ. A. No. 14-135 (Document No. 1 at 19-20 & 39)is allegation thaDetective Hoisington
plantedthe DNA evidence used to prosecute and convictri@oesarily undermines his
convictions, which have not, at this point, been invalidated. Likewise, plaintiffimslbased

on the alleged constitutiondéficiencies irthe Montgomery County criminal proceeding would
necessarily implytte invalidity of his convictions. Accordingly, those claims are not cognizable
in a civil rights actiorf. See, e.gSpuck v. Clearfield Cnty540 F. App’x 73, 74 (3d Cir. 2013)

(per curiam);Flood v. Schaefe867 F. App’x 315, 317-18 (3d Cir. 2010) (per curiam). In any

2 Even if plaintiff had indicated his desire to proceed with this lawsuit in a moedytfashion,

i.e., before he was convicted, his claims related to his prosecution would have beeredismiss
and/or stayed pending the outcome of his criminal proceedragWallace v. Katp549 U.S.

384, 393-94 (2007)Younger v. Harris401 U.S. 37, 43-44 (1971).

6



event, plaintiff cannot prevail on a malicious prosecution claim because the tpnoiceeding
he challenges did not terminate in his favBee Kossler v. Crisan®64 F.3d 181, 186 (3d Cir.
2009) (erbanc). If plaintiff seeks to challenge the constitutionality of his state proceedidg
his related imprisonment, he mymirsue his claims in hisabeagroceeding
B. Plaintiff's Remaining Claims are Time-Barred

Success on plaintiff's Fourth Amendmetaims challenging the seizure of his DNA based
ondefects in the searaharrants or his claisibased on how officials at MCCF handled his mail
would not necessarily imply the invalidity of his convictior&ee Heck512 U.S. at 487 n.7.
Nonetheless, th€ourt must review those claims for timeliness

In § 1983 actions, federal courts apply the statute of limitations governing gengorga
claims in the state where the cause of action afd&slace v. Katp549 U.S. 384, 387 (2007).
In Pennsylvaniawhere plaintiff's claims arose, the relevant statute of limitations is two years.
Seed?2 Pa. Cons. Stat. § 552Rlaintiff's claims accrued when he “ha[d] a complete and present
cause of action, that is, when [he could] file suit and obtain rel@&Dique v. N.J. State
Police, 603 F.3d 181, 185 (3d Cir. 2010) (quotations omittéthwever,Pennsylvania law,
which appliesunless inconsistent with federal lad.,, allows for tollingin the event of “frauer
its equivalent,” 42 Pa. Cons. Stat. § 5504, aretoordance witthe discovery rulewhich
“delays the running of the statute until the plaintiff knew, or through the eze@treasonable
diligence should have known, of the injury and its cauS@=auty Time, Inc. v. VU Skin Sys.,
Inc., 118 F.3d 140, 144 (3d Cir. 1997) (quotations omitted). Pursuant to the prison mailbox rule,
a prisoner’s complaint is considered filed at the time he hands it over to prisonteagliori

forwarding to the CourtSee Houston v. Lack87 U.S. 266, 276 (1988).



The seizures of plaintiff's DNA that underlie his Fourth Amendment claims too& plac
2008. In general, a cause of action based alhegial search or seizure accrues at the time of the
search or seizureSeeJackson v. City of Erie Police Dep’t- F. App’x ---, 2014 WL 2783962,
at *2 (3d Cir. June 20, 2014) (per curiam). However, the complaint and attacthieitseneflect
that plaintiff encountered difficulties with discovery in his criminal case, swatth#hmay not
have received copies of the search warrants (and thus, been aware of any defestshetirtie
in 2010, before he filed his omnibus pretrial motion in July of 2010. Assuming, without
deciding, thathe limitations period may be tolled on that baplaintiff's Fourth Amendment
claims would have accrued at some point in the first half of 2010. Plaintiff's deisesl on the
interference withhis legal mailccrued in the latter half of 2010, when he experiencat
relateddifficulties at MCCF.

Plaintiff submitted his complaint to prison authorities for mailing on January 5, 20&ll—
within the limitations periodassuming his claims all accrued in 2010. Plaintiff did not pay the
filing fee or submit a motion to proceadforma pauperiat that timeput that does not
necessarily deprive him of the January 5, 2011 filing date betagseplaint [is deemed]
congructively filed as of the date that the clerk received the complaiatlong as the plaintiff
ultimately pays the filing fee or the district court grants the plaintiff's requgsbteedn forma
pauperis: McDowell v. Del. State Polic&8 F.3d 188, 191 (3d Cir. 1996e also Urrutia v.
Harrisburg Cnty. Police Dep/t91 F.3d 451, 457 n.8 (3d Cir. 1996). When plaintiff was notified
of the defect in his filing, he promptly returned withiafiorma pauperisnotion. The Court
then issued a second orddatedFebruary 18, 2011, denying timeforma pauperisnotion

without prejudice to plaintiff to reinstating it llyforming the Court within twenty days that he



wanted to proceed with his clainmsforma pauperigven though he would be obligated to pay
the filing fee in accordance with the Prison Litigation Reform Act.

Had plaintifftimely responded to the Court’'s second orderirhfsrma pauperignotion
would have been granted and the complaint would hege deemetiled as of January 5, 2011.
Instead of doing so, however, plaintiff delayed three years and five months bekimg aray
effort to prosecute his claims. Accordingly, there is a question as to whetidffgdan claim
the benefit of the January 5, 2011 filing date despite his nearlydhdehalf-year delay

The Court of Appeals’ opinion iMcDowell v. Delaware State Polic88 F.3d 188 (3d Cir.
1996), provides some guidancetbrs issue In that case, Thomas McDowellpeo selitigant,
filed a papeentitled “Motion for Compensation” on October 25, 1993, without including the
filing fee ora motion to proceenh forma pauperis The clerk did not docketdr open a case
file but, instead, sent McDowell a letter advising himattthe “motion” could not be considered
unless McDowell filed a complaint that comported with the Federal Rules ¢fRCogedure,
along withpayment of the filing fee or a request to proceeidrma pauperis The derk’s letter
statedthat a form reqgest for proceeding forma pauperisvas enclosedMcDowell responded
fourteen months later with a letter in which he noted that he intended the “Motion for
Compensation” to be treated as a complaint and that the clerk’s letter failed te iac¢trdn for
proceedingn forma pauperis McDowell’s letter enclosed a properly drafted complaint and a
completedn forma pauperisapplication.

The district court granted McDowell leave to procaetbrma pauperisand directed
docketing and service of McDowell's complaitiowever, the district court ultimately
dismissed the complaint as untimely. The district court held thatehestould have accepted

McDowell’s initial filing and, thus, deemed the complaint to have lfigsshas of the date



McDowell submittechis “Motion for Compensationyhich was within the limitations period.
McDowell's complaint was nevertheless untimalycording to the district court because
McDowell delayed fourteen months before returning withimi®rma pauperisnotion.

On appeal, the Court of Appeals agreed that the clerk should have accepted McDowell’s
initial filing despite tle absence of a filg fee orin forma pauperisnotion. Accordingly, when
the district court granted McDowell leave to proceetbrma pauperishis complaint was
deemed constructively filed as of the date of his initial submission because,the filing fee
requirements satisfied (either through remittance of the filing fee or the district couat's gf
the plaintiff's IFP application), the filing date will relate back to the date onwheclerk
received plaintiff's papers.88 F.3d at 191 McDowell's complaint was, therefore,
constructively filed as of October 25, 1998re day shy of the expiration of the limitations
period.

With regard to the fourteen month delay between McDowell’s filing of his liplkeading
and the submission of his IFP motion, the Court of Appeals rejected the notioa paintiff
can delay prosecution of an action indefinitely by withholding the filing feeefnding to
submit a request to procerdforma pauperis. Id. Nevertheless, the Court concluded that
McDowell was entitled to the benefit of his initial filing dd&tecause there was no evidence that
he “acted in bad faith or that the defendants [had] been prejudiced by the délay.”
Furthermore, hefferedplausible excusefor the delaypecauséis incarceration at several
facilities delayed hs re@ipt of the clerk’s letter, anoly the time he received the lettéhestatute
of limitations had run. These circumstances cahgado believe that further effts would be

futile until hebecame aware of the clerk’s ermrejecting his filing.
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The instant case is distinguishable frdfoDowell Here, unlike ilMcDowell the clerkfiled
plaintiff’'s complainteven though it was unaccompanied by the filing fee or a motion to proceed
in forma pauperis Once plaintiff cured the filing defect lgromptly submitting am forma
pauperismotion, the Court issuats February 18, 201arderto give plaintiff an opportunity to
decide whether to go ahead with his claims in light of the fact thabhklwave to pay the
filing fee. That ordeclearly instructed him that, if r@ught to proceed, he was required to
notify the Court within twenty days of the date of the order.

Plaintiff acknowledges in his “Motion to Amend and Request for Return of All Filed
Documents” that he reasad the Court’s order on March 15, 2011, but “due to the oppression
suffered therafter [he]has not pursued to re-open the instant matter.” (Document No. 7, at 2.)
The motion does not further describe the “oppressidin.'the extent plaintifivas experiencing
delays with his mail at MCCF, the docket reflects that he was transferredffierand facility
within two weeks of the docketing of his complaiirt.any eventthe dockets from plaintiff's
criminal proceeding in Montgomery countgpmmonwealth v. Lawsp@riminal Docket No.
CP-46-CR-0000542-2009 (Montgomery Cnty. Ct. of Common Pleas), his appeal related to his
conviction in Philadelphia countZommonwealth v. Lawsp8055 EDA 2009 (Pa. Super. Ct.),
and a case he initiated in federal court in July of 20&®%yson v. CarpenteE.D. Pa. Civ. A.

No. 11-3123, refledhat plaintiff was capable of litigating his claims if he chose to do so.
Unlike McDowell, who was the victim of a clericatrorexacerbated by a change in
circumstancethat delayedis receipt of the clerk’s letter, plaintiff in this case made a calculated

choice to abandon his claimsPlaintiff's change of heart approximately thraed-a-half years

* Although plaintiff received the Court’'s February 18, 2011 order after the time period for
responding expired, he never filed a motion for extension of time or otherwise coratadnic
with the Court until he filed his secomiforma pauperisgpplication nearly threanda-half
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later should not allow him to gain the benefit of the earlier filing dateather words, he does
not fall undemMMcDowellbecause th&Court ruled onplaintiff's application at the outset of the
suit . . . and accorded plaintiff the opportunity to reopen his case an irwvitation that plaintiff
did not accept.”Cortina v. Bader09-1988, 2010 WL 1253907 at *3 n.6 (D.N.J. Mar. 24,
2010). Thus, piatiff's remaining claims are timbarred?

V. CONCLUSION

For the foregoing reasons, plaintiff's complaint will be dismissil prejudiceas legally
frivolous andfor failure to state a clainpursuant to 28 U.S.C. 8§ 1915(e)(2)(iB% (ii).
Plaintiff will not be given leave to file an amended complaint because amendmddtlve
futile, as he cannot cure the defects in his clai8=se Grayson v. Mayview State Hp293 F.3d

103, 114 (3d Cir. 2002). An appropriate order follows.

years later.Plaintiff's choice b abandon his claims renders any delay in receiving the order
irrelevant.

* Some courts faced with the problem of determining the timeliness of an action mavhic
plaintiff has initially been deniexh forma pauperistatus and has thereafter delayed paying the
filing fee have adopted the following rule: the limitations peiis tolled while the court
considers an IFP motion but, once the court denies the motion, the burden is shifted back to the
plaintiff to cure the filing deficiencies within a tinperiod set by the Court or within a
reasonable timeSee WilliamsGuice v Bd. of Educ. of City of Chicagd5 F.3d 161, 164-65

(7th Cir. 1995)Jarrett v. US Sprint Commc’ns C@2 F.3d 256, 259-60 (10th Cir. 1998ary

v. Phila. Gas Work202 F.R.D. 148, 151-52 (E.D. Pa. 20@eckin v. MBNA Am28 F.

Supp. 2d 209, 211 (D. Del. 1998ff'd 205 F.3d 1328 (3d Cir. 1999) (unpublished table
disposition). The same rule could arguably be applied to cases in which a plaietifamably
delays curing a defect in his forma pauperisnotion to preclude tolling in the eveoit

inordinate delay.
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