TITCHENELL v. APRIA HEALTHCARE GROUP, INC. et al Doc. 60

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CONNIE TITCHENELL. : CIVIL ACTION
Plaintiff, :
VS. : NO. 11-563
APRIA HEALTHCARE INC.
Defendant.
DuBOIS, J. August 29, 2012

MEMORANDUM

INTRODUCTION

This is acollective action under thgair Labor Standards Act (“FLSA”)Plaintiff
Connie Titchenell alleges in her Second Amended Comglaahiher former employer,
defendaniApria Healthcare, Incyiolated theFLSA by requiring her to workoff the clock”
without compensation to meet productivity demanflscording to plaintiff,defendant had a
companywide policy or pattern of requiringlaintff and othersimilarly situated employede
work more tharforty hours per week without overtime pay.

By Memorandum and Order dated November 8, 2011, the Court conditionally certified a

collective class.SeeTitchenell v. Apria Healthcare, IndNo. 11-563, 2011 WL 5428559 (E.D.

Pa. Nov. 8, 2011). Presently before the Couriasntiff’'s Motion to Add Similarly Situated
Persons to Conditionally Certified Collective Class smBacilitate Notice Pursuant to 29
U.S.C. § 216(b}“Motion to Add Persori. For the reasons set forth below, the Court grants
plaintiff's request tadd persons to the collective clasal denies plaintiff’'s request to equitably
toll the statute ofimitations as to those persons.
. BACKGROUND

A detailedbackground of thisaseis set forth in the Cous’priorMemorandum and is
repeated herenly as necessary txplain the Court’s ruling on the Motion to Add Persons.
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A. Factual and Procedural Background
Defendant providethome respiratory therapy and home medical equipment services”
andhas 12,300 employees in approximately 500 offices across the coliittyenell 2011 WL
5428559, at *1.Plaintiff worked as &ustomer Service Specialistdefendant’s Sharon Hill,
Pennsylvania, office from May 20Qintil defendant terminated her on September 22, 2G4.0.
Plaintiff alleges that she foutinely had to work ten to fifteen extra hours per wefédr clocking
out at 5:00 p.m.,” without overtime pap, meet thgroductivity demands of her supervisotd.
She further aves that her supervisors were “fully aware” of the unpaid overtime and that it was a
“consistent pattern and practice” upervisors to demand that Customer Service Specialists
work overtime after clocking out without compensati@mtause branch managers are paid more
if they minimize the “labor hours” used by their branch8seid.; Pl. Mem. 8-9.
The parties engaged in initial discovery limited to conditional certification issues.
Plaintiff then moved for conditional certification of allective class.On November 8, 2011, the
Court granted plaintiff’'s motion as to a conditional class consisting of:
All non-exempt Customer Service Specialists employed by Apria
who have worked and/or are still working in any branch office of
Apria anywhere in the United States during the liability period and
who have not been paid overtime by Apria for worlektess D
forty hours per week.

Titchenell 2011 WL 5428559, at *8.

On Decembe®, 2011, the parties sent a Court-approved Notice of Collective Action
Lawsuit(“Notice”) to all individuals who worked as Customer Service Specialists for defendant
on or after Deember 2, 2008 (“Liability Period”)The Notice directechdividuals who wished

to join in the lawsuit to complete and return an Opt-In Consent Form to plaintiff’'sedaamser

before January 16, 2012.



Forty-four additional plaintiffs opted in. The opt-in plaintiffs worked in several of
defendant’s locations across the country, although none worked in the same office iffs plaint

B. Statute of Limitations Under FLSA and Liability Period

The FLSA statute of limitations, which plays an important ro&é&Motion to Add
Persons, operates as follows$ielstatute of limitations on an FLSA actioreithertwo yearsor,
if a plaintiff alleges a willful violation, three yearSee29 U.S.C. § 255(a)ln contrast to class
actions under Federal Rule of Civil ProceduretB8,statute of limitationfor optin plaintiffs—
i.e., those individuals who “opt in” to the FLSA aaitive action after receivingpurt-approved
notice—is tolledas to each individual plaintiff only “upon filing of a written consent.”

Symczyk v. Genesis HealthCare Corp., 656 F.3d 189, 200 (3d Cir. 2011) (citing 29 U.S.C. §

256(b)). Thus, after the Court conditionally certified the collective action, theeNetis sent
on December 2, 2011, to persons who worked as Customer ServicdiSpeciar after
December 2, 2008+hat is,no more than three years before the first date on which opt-in

plaintiffs could have filed written consenSeeDoucoure v. Matlyn Food, Inc., 554 F. Supp. 2d

369, 373 (E.D.N.Y. 2008) (holding that the apprat&iliability period is three years prior to the
date of the notice itsélt

C. Additional Opt -In Plaintiffs

Plaintiff asserts that in March 2012 her counsel began receiving “telephone aails fr
persons who said they worked as Customer Service Specialists [for defefashatitjad not
received notice, but wanted to participate in the class action because thagdtamrked off

the clock.” (Men. Supp. Mot. Add Persods(citing Aff. of Frank Schwartz, Esquire

! The statute of limitations as to Titchenell, the named plaintiff, is tolled as of the ddiledhe
her complaint.See29 U.S.C. § 256(a).



(“Schwartz Aff.”), Ex. to Mot. Add Persons, 1 4).) After discussing the mattaraefendans
counsel, plaintiff's counsel learned that the individuals who contacted him “were luatedan
the Original Employee List because they had job descriptions different fedraftRlaintiff.”
(Id. § 7.) Plaintiff served additional interrogatories on defendant, requast@galig that
defendant identify any employee who held “a job title with the wardstomer service
specialist anywhere in their written Jodescription'during the Liability Period(Def.'s
Answers PlIs 2d. Set Interrogs., Mot. Add Persons Ex. B, at@efendanidentified nineteen
such job positions.

Plaintiff argueghat six of the additional positions are “so sufficiently similar to that of
[plaintiff Titchenell] that the persons in those positions during the Lialitirod should be
added to the existing collective class.” (Mem. Supp. Mot. Add Pe(¥@hsviem.”) 6.)
Defendant agrees to the addition of four of those positions for the purposes of conditional
certification and opposes two others. (Mem. L. Supp. ®&fppn Mot. Add Persons (“Def.
Mem.”) 4.) The fouragreedupon positions argl) CustomeService Associat€2) Senior
Cudomer Service Associgté3) Customer Serwe Associate Team Leadnd (4) Paént Service
Coordinator. The two disputed positions are (1) Senior Customer Service Speu(B) a
CustomeilService Specialist Team Lead.

1. DISCUSSION

The Motion to Add Persons presents two issues. The first is whether the two disputed job
positions are sufficiently similar to the position plaintiff helech that individuals who held
those positions should be included in the conditigrertified collective class. The second is

whether the Court should equitably toll the statute of limitations as ttfifonal members of



theconditionally certified classThis Memorandum addresses those issues before considering
several logistical matters regarding facilitation of notice to the additional clasbeng

A. Whether Additional Job Titles Should Be Added to the Conditionally
Certified Class

1. Legal Standard
As set forth in the Court’s prior Memorandum, the Court will consider the Motion to Add
Persons under the “modest factual showing” standard, which courtgd@eeallyapplied to
conditional certification motion&hen discovery has commenced and the parties submit
deposition testimony, declarations, and other evidence in support of their respedtivagos

SeePereirav. Foot Locker, InG.261 F.R.D. 60, 63 (E.D. Pa. 200B)shop v. AT & T Corp.,

256 F.R.D. 503, 507 (W.D. Pa. 2009).
Plaintiff must maké‘a ‘modest factual showinghat the similarly situ&d requirement is

satisfied.” Bosley v. Chubb Corp., No. 04-4598, 2005 WL 1334565, at *3 (E.D. Pa. June 3,

2005). Without evaluating the merits of plaintiff's case, the Court must determine “whether
plaintiff's proposed class consists of similarly situated employees wireaséectively ‘the

victims of a single decision, policy, or plan.lugo v. Farmer’s Pride IncNo. 07-749, 2008

WL 638237, at *3 (E.D. Pa. Mar. 7, 2008) (quoting Ruehl v. Viacom, Inc., 500 F.3d 375, 388

(3d Cir. 2007)).Plaintiff is required td'provide some ‘modest’ evidence, beyond pure

speculation, that defendastlleged policy affected other employeeSrhith v. Sovereign

Bancorp, Inc.No. 03-2420, 2003 WL 22701017, at *3 (E.D. Pa. Nov. 13, 2003).
2. Parties’ Arguments
Defendant agrees that individuals with the following job titles are “similarly sdu&te
plaintiff, who was a Customer Service Specialaistomer Service Associate, Senior Customer

Service Associate, Customer Service Associate Team Lead, and Patient Serwioea@oo
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The parties dispute whether Senior Customer Service Specialists and C\&tonee
Specialist Team Leads should be edido the conditional class.

According toplaintiff, persons having the disputiet titles’ are similarly situated to
plaintiff because all are neexempt hourly employees/ho “record time using the same
computerized system {Eime),” are “subject to the same overtime pay policy,” have “significant
overlap in their job descriptions,” “perform similar tasks,” must meet “similar job
gualifications,” and are “subject to thexsaincentive pay plan whereby branch managers may
be paid more if the number of labor hours used is limited.” (Pl. Mem. 8-9.) “Despite minor
differences in their job descriptions and tasks, and despite working at differations with
different managers glaintiff contends that all of the proposed additional class members “have
similar off-the-clock claims” based on “a widespread pattern and practice of unpaid overtime,
pursuant to a uniform overtime policy.1d( at 9.)

Defendant responds thagr8or Customer Service Specialists and Customer Service
Specialist Team Leads should not be addetie conditionally certifiedlass because plaintiff
“has failed to provide any evidence, beyond pure speculation,” that employkdkagit job
titles “were subject to the same alleged single corpesadie decision, policy or plan to violate
the FLSA as [plaintiff|.” (Def. Mem. 8.) Defendant asserts that “the recolbsa,
demonstrates that the alleged unwritten policy was implemented in an addetdraleed

manner depending upon the individualized circumstanceand the management practices” at

2 The argumentplaintiff assertsn the Motion to Add Persons apply to all six job titles. Because
defendant only opposes adding two of the job titles, this Memorandumsaddrwhether
persons having those two contested jdbgiare similarly situated to plaintiff.

3 Plaintiff states in her brief that all “are exempt hourly employees.”MEin. 8.) The Court
understands this to be a typographical error; exempt hourly employees cangahéiype of
unpaid overtime clan plaintiff asserts in this casgge29 U.S.C. § 213, and all of the job
descriptionglaintiff submittedstate that the employees are yexempt.
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each of defendant’s locationdd.] Moreover, according to defendant, persons with the three
job titles had “significant[ly]” different “duties ancésponsibilities,” and, even among persons
with the same job title, duties “were different and varied depending on the braecand
region.” (d. at 8-10.)
3. Analysis

For the reasons set forth below, the Court concludes that plaintiff hagimeageuisite
“modest factual showinghat the similarly situated requirement is satisfietth regardto
Senior Customer Service Specialists and Customer Service Specialist @adsnBosley, 2005
WL 1334565at *3. The Courfirst addressewhetherthe job titles have sufficiently similar
functions to plaintiff's position, then considers defendant’s argument that plairgtiffdia
alleged da single decision, policy, or plangeeLugo, 2008 WL 638237, at *3hat affected
multiple employees acrosifferent branch offices.

I. Job Descriptions

The Court concludes that the job descriptions are sufficiently similar to ffaitibe
similarly situated Senior Customer Service Specialists and Customer Service Specialist Team
Leads, like Customer Service Specialists,hamerly, nonexempt employeeqCustomer Service
Specialist Team Lead Job Description (“CSSTL Job DescriptidMd), Add Persons Ex. Git
1-2; Senior Customer Service Specialist Job Description (“SCSS Job Dest)jpiot. Add
Persons Ex. C, at 1-2.) All are subject to defendant’s “Overtime Pay Pajigyimg advance
management approval for work in excess of forty hours per we@k¢henell 2011 WL

5428559, at *1.

* Plaintiff asserts thaBenior Customer Service Specialists and Customer Service Specialist
Team Leads arcovered by this policy, which was submitted as an exhibit to plaintiff's
Amended Motion for Conditional Certification of Collective Class and to Facilitatie@o
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Defendant argues that there are “significant differences between the duties and
responsibilities of each position,” pointing to the “substantial supervisory rolétistomer
Service Specialist Team Leads and othedit&ohal responsibilities and duties” that Senior
Customer Service Specialists have when compared with Customer ServiceiSpe¢aéf.

Mem. 3-10.) This argument fails for two reasons.

First, there is substantial overlap between the two job tideEndant contests and the
four job titles defendant concedes are similarly situated to plaintiff. ctptfee job description
for Senior Customer Service Spadst, which is contested, is effectivalientical to the job
description for Senior Customer Service Associate, which is not. (CoiBR0&8 Job
Description 1-2with Senior Customer Service Associate Job Description, Mot. Add Persons EX.
C, at 1-2.) There is also substantial overlap between the job description for Customez Servic
Specialist Tem Lead, which is contested, and the job descriptions for other uncontested job
titles, especially Senior Customer Service Associdi@mpare CSSTL Job Description, with,
€.g, Senior Customer Service Associate Job Description, Mot. Add Persons Ex. C, at 1-2.) The
distinctions defendant seeks to draw are not borne out by the job descriptions, and defendant has
offered no explanation for its inconsistent positions.

Second, all six of the job titles plaintiff seeks to add to the conditionally centifesl
haveessentially theame job functions as plaintiff to the extent thatta#l noamanagement
customer service positions. Importantly, these six job titles do not encompasgyatdghor
approve overtime. To the contraryaiptiff's claim is based otthe allegation thabranch
managers were “paid more if the number of labor hours used is limited,” (PL. 84&xn and

thus“tacitly encourage [conditional class members] to work off the clock by setting

Pursuant to 29 U.S.C. § 216(b). Defendant has not controverted plaintiff's assertibmitesl
any evidence to the contrary.
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unattainable productivity goals while severelyiting or refusing overtimg® Titchenel| 2011
WL 5428559, at *4.
il. Corporate-Wide Policy

Defendant’s next argument, that there was no “single corporate-widedepislicy or
plan’ applicable to the disputed additional class mem{i2es. Mem. 8),is also rejectedWhen
it conditionally certified the original collective class, the Court rejected t&wp similar
argumentadvanced by defendan©On the basis of affidavits from two other employees, one of
whom had worked in defendant’s Indianapaoliice, and the other had worked in two of
defendant’s offices in California, the Court concluded pitaintiff “produced evidence that
defendant had a nationwide policy of requiring Customer Service Specmlikisiiore work
than they could perform in their normal work week and that Customer Service Spedialinot
get approval for overtime outside the normal hduiidtchenell 2011 WL 5428559, at *6—7.
The Court also rejected defendant’s argument that the proposed collectiv&olalssbe linted
to the branch office where plaintiff worked because the class’s claims wotdd be

individualized for collective treatmentd.

® Plaintiff alleges in heBecondAmended Complaint that a Customer Service Specialist Team
Lead, Susan Dix, worked in tandem with a Branch Manager to set the productivitye neejuiis
she was unable to meetSeeSecond Am. Compl. 1 12-15, 18-21.) For three reasmtidact
does not underminde Court’s conclusion that Customer Service Specialist Team Leads are
similarly situated to plaintiff. First, defendant concedes that Customer SAssoeiate Team
Leads, with anlanost identical job description to Customer Service Specialist Team Leads,
should be in the conditional class. Second, a Customer Service Specialist Teamtéeallh
“[s]chedules . . work assignments” and “[m]onitors staffing requirements,” baihpff asserts
that Branch Managers, not Customer Service Specialist Team Leads, havityaothpprove
overtime and are incentivized by defendant to reach productivity benchmarks withawirgpr
overtime. SeeCustomer Service Associate Team Leal Description, Mot. Add Persons Ex.
C, at 12; Pl. Mem. 8-9.) Third, the arrangement in plaintiff's branch may have been different
from other branches; factual specifics regarding each branch are moreypaoloeessed at the
final certification stage.
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Defendant has offered meason for the Court to reconsider its prietedmination To
the contrary, the evidenae favor of collective certification is stronger than it was originally.
The fact that individuals who worked in several of defendant’s locations across thg t@wetr
opted into the conditionally certified collective class supports plaintiff's allegation tha
defendant’s policy had a nationwide effebMoreover, “[tjwo Senior Customer Service
Specialists and one Patient Service Coordifiattio worked at different branches from plaintiff
contacted plaintiff’'s counsel, alleging that “they too had worked off th& ld@ff. Frank
Schwartz, Mot. Add Persons Attach., 1 3-6; Mot. Add Persons 11-12.) As the Court noted in
its prior MemorandungeeTitchenell 2011 WL 5428559, at *& this case is very similar to

Pereira v. Foot Locker, In261 F.R.D. 60, 65-67 (E.D. Pa. 2009), in which the court

conditionally certified the collective class at the first stage of the inqudystated that, “while
recognizing that individual concerns may at some point be effectively raisédlaintiff has
alleged and supported a cohesive policy or plan andaetinated its lleged consequences
nationwide.” Id. at 66.

The Court thus concludes that plaintiff has met her burden to “provide some ‘modest’
evidence” that the putative conditional class consistsiafilarly situated employees who were

collectively‘the victims of a sigle decision, policy, or plan.”Lugo v. Farmess Pride Inc.No.

07-cv-00749, 2008 WL 638237, at *3 (E.Pa. Mar.7, 2008) (quoting Ruehl v. Viacom, Inc.,

500 F.3d 375, 388 (3d Cir. 2007)). Accordingly, the four job titles onlwthie parties agree
Customer Service Associate, Senior Customer Service Associate, Custone Sssociate
Team Lead, and Patient Service Coordinator—as well as the two that defenplateisdis
Senior Customer Service Specialist and Customer ServiceafgieEeam Lead-will be added

to the conditionally certified collective class.
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B. Whether the Statute of Limitations Should be Equitably Tolled

The next issue which the Court must addresshetheithe statute of limitationshould
be equitably tolledor the personadded to the conditionally certified collective class. Plaintiff
argues that th€ourt should “apply the same Liability Period applicabléhtoriginal collective
class™—that is, toll the statute of limitatiores ofthe last date plaintiffs could haegted in,
January 16, 2012. (Pl. Mem. 10.) According to plaintiff, the “Proposed Additional Class
Members have been deprived in an extraordinary way of their ability to #sserights”
“through no fault of their own” because plantiff's counsel was not aware of the additiona
titles beforelearning that they existed sometime after March 20k2.a{9-11;see alsd’Is.’
Reply Mem4-5.)

Defendant makes two arguments as to why the statute of limitations should nagdbe toll
First, defendant contendlsat the FLSA statute of limitations is “clearly jurisdictional and not
subject to tolling.” (Def. Mem. 14.) Second, acknowledging that some courts havedidltet

FLSA statute of limitations is subject to tollingg, Kelly v. Eckerd Corp., No. 03-4087, 2004

WL 614822, at *2 (E.D. Pa. Mar. 11, 2004), defendant asserts that those courts have held that
tolling is only available when a defendant has “actively mislaglaintiff in a way thatesulted

in a delayed filing.SeeWoodward v. FedE FreightE., Inc.,, 250 F.R.D. 178, 193 (M.D. Pa.

2008)).) Because plaintiff was “clearly aware” of the other positions or could havdédvai
herself of preconditional certification discovery regarding other customer serviateckl
positions,”and becase the additional conditional class members could have brought claims

themselves, defendant asserts that tolling is not approprldtet 16-17.)
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The Court declines to address defendant’s argument that the FLSA statutiéatibliis
is jurisdictioral because, even assuming equitable tolling is avaifable,not warranted on éh
present state of the record.

Equitable tolling is an “extraordinary” remedy thaah rescue a claim otherwise barred
as untimely by a statute of limitations when a gl#fihas ‘been prevented from filing in a

timely manner due to sufficiently inequitabliecamstances.”Santos ex rel. Beato v. United

States 559 F.3d 189, 197 (3d Cir. 2009) (quoting Seitzinger v. Reading Hosp. & Med. Ctr., 165

F.3d 236, 240 (3d Cir. 1999)). Equitable tolling is appropridte) twvhere the defendant has
actively misled the plaintiff respecting the plaingftause of action; (2) where the plaintiff in
some extraordinary way has been prevented from asserting his or heraigB)svhere the
plaintiff has timely asserted his or her rights mistakenly in the wrong fdruleh. (quoting

Hedges v. United State404F.3d 744, 751 (3d Cir. 2005)).

None of those three situations is present in this case. Plaintiff argues thablequit
tolling is appropriate because “Apria did not identify ‘all Customer Servicei&@ss’ prior to
notice being serit (Pl. Mem. 5.) Howeveplaintiff's belated awarenessd the additional job
titles that are the subject of the Motion to Add Persons is attributable to plaiotiiefendant.
Thepre-certification interrogatories plaintiff served on defendant referregltonCustomer

Service Specialistand stated, in the definitions section, that “Similarlry [sic] Situated

® Although some courts have declined to apply equitable tolling, the greater weigktaits

is that equitable tolling is permissibl&ee e.qg, Doyle v. United State®931 F.2d 1546, 1549

(Fed. Cir. 1991) (affirming denial of equitable tolling omgnd that potential plaintiffstad
adequate opportunity to know of their claims against defendants and the opportunity, within a
reasomble time, to file such claims” (quotation marks omitteRDffin v. Entm’t of the E.
Panhandle, No. 3:1CV-19, 2012 WL 28192, at *2 (N.D. W. Va. Jan. 5, 2012) (I§@hs of
putative optin plaintiffs could become timbarred before those potentially similadijuated
individuals receive notice of this action. This constitutes a circumstance béysed t

individuals’ cortrol. Accordingly, this Court holds that the FLSA statute of limitations should be
equitably tolled pending a determination on conditional certificajion.
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Employees’ as used herein shall mean any and all employeemployed in the position of
Customer Service Specialist(Pl.’s First Set Interrogs. Directed Def., Def. Resp. Ex. 4, at 4.)
Moreover, plaintiff asked defendant only to “identify all employees of Apn@Euding fomer
employees, who ...held the job title of Customer Service Specialistd. &t 7.)

Plaintiff asserts that defendant should have been “less parsimonious” and idienttiée
job titles similar to “Customer Service Specialist,” but this argumamtpersuasive given the
specificity of plaintiff's interrogatorieand the fact that, as the motion presently pending before
the Court demonstrates, there are nineteen job titles with “job descriptiosimilar to that of
Plaintiff.”” (Pl. Mem. 5-6) This is an issue that thpartiesshouldhave recognized earliand
addressed. However, the record simply contains no evidence that defendaety astsled”

plaintiff. SeeSantos, 559 F.3d at 195ge als@shiver v. Levin, Fishbeing, Sedr & Berman

38 F.3d 1380, 1388-89 (3d Cir. 1994) (holding that “wrongdoing” or “intentionally misleading”
conduct are prerequisites to the application oetipatable tollingdoctring.

The Court also rejects plaintiff's requéstequitably toll the statute of limitatiomsased
on“truly extraordinary” circumstancésPlaintiff relies on tk proposed additional class
members having neither “timely knowledge of the existence of this collectio@’aabr “an
opportunity to file a written opt in form.(Def. Reply 56.) These general assertions aw the

extraordinary circumstansdhatjustify equitable tolling.SeePerez v. ComcasNo. 10 C 1127,

2011 WL 5979769, at *2—-3 (N.D. Ill. Nov. 29, 2011) (collectiFigSA equitable tollingcases);

see adoWoodard, 250 F.R.D. at 194 (“[C]ourts must be cautious about equitably tolling the

" Moreover, the parties agree that some job titles superficially similar to plaintiés
“Customer Service SpeciakstlV” are not “similarly situated,” yet others appearing
superficially distinctaresimilarly situated, like “Patient Service Coordinator.”

8 Plaintiff does not assert that any potentiatiopplaintiff “timely asserted his oref rights
mistakenly in the wrong forum.”
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FLSA limitations period especially where, as here, there are no allegatisnsrgfdoing on the
part of the defendant.”). Courts have applied tolling when, for exampkese is stayed pending

a decision by the Judicial Panel on Multidistrict LitigatiseeAdams v. Tyson Foods, Inc., No.

07-CV-4019, 2007 WL 1539325, at *1-2 (W.D. Ark. May 25, 2007), or pendgtordered

mandatory settlement conferenceseHeltonv. Factor 5, Inc., No. C-10-04927 SBA, 2011 WL

5925078, at *2 (N.D. Cal. Nov. 28, 2011). On the other hantigiaverage case whichthe
delay is attributable to the normal litigation process, courts have held that kxjtotidng is not

appropria¢. See, e.gMuhammad v. GBJ, Inc., No. H-10-2816, 2011 WL 863785, at *2 (S.D.

Tex. Mar. 9, 2011) (declining to apply tolling due thé need for limited discovery to determine
whether certification is appropriate” because such a fig@desent in many FLSA actions”);

Tidd v. Adecco USA, Inc., No. 07-11214-GAO, 2008 WL 4286512, at *5 (D. Mass. Sept. 17,

2008) (“[T]he circumstances of this case are not substantially different from otherdasgs,
and acceptance of the plaintiffaigument would essentially mean that equitable tolling should
occur in every FLSA collective action, changing the principle of equitabiedg from the
exception to the norrf). On the present state of the record, there are no extraordinary
circumstancedat justify equitably tolling the statute of limitations as to all of the members
added to the conditional class.

The case on which plaintiff religg/hitehorn v. Wolfgang’'s Steakhouse, Inc., 767 F.

Supp. 2d 445 (S.D.N.Y. 2011), does not compel a different conclusidact, thewWhitehorn
court held that it would not decide whether tolling was appropriate at the naieeasta FLSA
case because it wasdt yet clear whethemrmot any potential plaintiffs [wouldje barred
...duetoadelayin noB.” 767 F. Supp. 2d at 450:he Whitehorn court held that it would

determine whether equitable tolliagplied toindividual plaintiffs’ claims afteppt-in notices
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were filed,upon any individual plaintiff's showing that equitable tolling was justified. A
similar procedus is appropriate in this casedae Court will provide that the denial of
plaintiff's request for equitable tolling is without prejudicetie right of an individugblaintiff
to seek equitable tolling at a later stage of the case.

Accordingly, as with the original notice, the amended notice should be sent to individual
who workedin the relevant job titlefor defendant within the three-year period befoeedhte
the notice is issuedSeeTitchenell 2011 WL 5428559, at *7. The Court will address equitable
tolling at a later stage of the caaarranted by the circumstances of any particular plaintiff

C. Logistical Issues Regarding Facilitation of Notice

“[T] he court has a managerial responsibility to oversee the joinder of additional fparties
assure that the task is accomplisiredn efficient and proper way,” including “[b]y monitoring

preparation and distribution” of the notice of a collective acti®ee Hoffman_a Roche Inc.

493 U.S. at 170-72. Plaintiff asks the Court to approve the proposed notice and opt-in consent
form that appear as exhibits D and E, respectively, to the Motion to Add Persons. dilot. A
Persons 12-15.) Defendant raises three issues regarding the proposed notice an@iouansent f
First, defendant requests that the Court limit plaintiff's contacts with the addlitiona
collective action members by leaving in place a Gapproved stipulatiobetweerthe parties
With respect to theriginal conditional certification, the stipulatiggoverned the manner in
which plaintiff's counsel was permitted to contact potential plaint(f@ef. Mem. 18.) Plaintiff
hasraised no objection to this request, and the Court concludateh@quest isppropriate.
Second, defendant asserts that plaintiff's proposed notice should not beasefrte
who already received the notice the Court approved for the original conditional ¢&thfs. (

Defendant’s argumens partially flawed. The origial notice stated that plaintiff hdmtought
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this cas€on behalf of all Customer Service Specialists who have not been paid overtime . . .

for work in excess of forty hours per week.” (NoticeCafllective Action Lavsuit, Ex. to

November 17, 2011, Order, at 14)potential plaintiffwho worked, for example, as both a

Customer Service Specialist and a Customer Service Specialist Teamoluéhtaveconstrued

this languagas applying to claims that accrued onlydneshewas working as a Customer

Servie Specialist. Thus, the only individuals who should not receive the second notice are those
who worked as Customer Service Specialists throughout the entire liabilag.pe

Third, defendant asserts that the proposed notice “does not properly define thesclass, a
modified,” and that the proposed opt-in form “lacks specific information about eaafipt-
claim.” (Def. Mem. 18.) The Court agrees. The notice sthoeflect the appropriate liability
period and the proper scope of the conditionally certified class. Furthermore, theedropts
form should track the form the Court approwedkts Order dated November 17, 2011, and
should include a blank in which opt-in plaintiffs specify which position they held.

Accordingly, within five days of the issuance of this Memorandum and accompganyin
Order, the parties shall, through counsel, provide an agreed-upon proposed form of notice and
opt-in consent form that comply with the following requirements:

(1) Theclass shall be defined as:

All non-exempt Customer Service Specialists, Senior Customer
Service Specialists, Customer Service Specialist Team Leads,
Customer Service Associates, Senior Customer Service Associates,
Customer Service Associate Team Leads, and Patient Services
Coordinators employed by Apria who have worked and/or are still
working in any branch office of Apria anywhere in the United

States during the liability period and who have not been paid
overtime by Apria for workn excess of forty hours per week.
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(2) The agreedipon proposed form of notice shall provide for insertion by the Court of
the beginning date of tHebility period, whichs three years before the date which the Court
approves the notice.

(3) The agreedipon proposed form of notice shpatbvide that it willbe senta all
members of the class who worked for defendant during the liability period, déacémbse
individuals who worked as Customer Service Specialists during the entiréylipbiliod and did
not hold any of the other job titles included in the class definition. The proposed form ef notic
shall include language agreed upon by the parties explainingavhgsuch persons are
receiving the notice a second time.

V. CONCLUSION

For the reasons set forth abothes Court grants plaintiff's Motion to Add Persons to the
extent that it seeks to add six job titles to the conditionally certified clastesuas plaintiff's
request for equitable tolling of the statute of limitati@nghout prejudice to individual opt-in
plaintiffs’ right to seek equitable tollingThe Court defers ruling on the size and scope of any
class until discovery is complete and the issue of final certification isebéferCourt.

An appropriate @der follows.
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