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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MURRAY H. KI MMVEL, et al. ) ClVIL ACTI ON
V.

PHELAN HALLI NAN & )
SCHM EG, PC, et al. : NO 11-2596

VEMORANDUM
Dal zel I, J. February 28, 2012

Plaintiffs Murray H and Dol ores T. Ki mrel
(collectively, “the Kinmels”) bring suit against defendants
Phel an Hal I i nan & Schm eg, PC (“PHS’), Deutsche Bank Nati onal
Trust Conpany (“Deutsche Bank”), and Anerica’s Servicing Co.
(“ASC’), alleging federal |aw violations of the Fair Debt
Col l ection Practices Act (“FDCPA’), 15 U.S.C. 8§ 1692, et seq.,
and the Racketeering Influenced and Corrupt O ganizations Act
(“RICO), 18 U.S.C. § 1961, et seq., as well as state |aw
vi ol ations of the Pennsylvania Fair Credit Extension Uniformties
Act (“FCEUA"), 73 Pa. Cons. Stat. § 2270.1, et seq., the
Pennsyl vania Unfair Trade Practices and Consuner Protection Law
(“UTPCPL"), 73 Pa. Cons. Stat. 8§ 201-1, et seq., and conmon | aw
clains for fraud and negligent m srepresentation. The Kimels’
suit arises out of efforts by defendants to collect a debt the
Kimmels all egedly owed on a nortgage and note for a property

| ocated in Brigantine, New Jersey.
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Def endant PHS filed a notion to dismss this action for
i nproper venue, to which ASC and Deutsche Bank added a notion to
dismss for failure to state a claimthat PHS later joined.! The
Kimel s responded to these notions and we have entertai ned
suppl enental briefing so that the notions are now ripe for
di sposition. For the reasons described below, we will deny PHS s
nmotion to dism ss for inproper venue and grant in part ASC and
Deut sche Bank’s notion to dismss for failure to state a claim
W will afford the Kimmels a limted opportunity to anmend their

conplaint to renedy sone of the deficiencies we identify here.

Fact ual Backqgr ound

In considering a notion to dismss for failure to state
a claimunder Fed. R Cv. P. 12(b)(6),2? we nust “‘accept al
factual allegations in the conplaint as true and give the pl eader
the benefit of all reasonable inferences that can be fairly drawn

therefrom’™” Odonez v. Yost, 289 Fed. Appx. 553, 554 (3d Gr.

2008) (quoting Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cir

1993)). We nmay “‘consider only allegations in the conplaint,

1 See PHS s Suppl enental Brief (docket no. 10) at 2,
note 1.

2 W rehearse the standard applicable to a notion to
dism ss for inproper venue in Section Il.A bel ow
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exhibits attached to the conplaint, matters of public record, and

docunents that formthe basis of a claim’” Brown v. Daniels, 128

Fed. Appx. 910, 913 (3d Cr. 2005) (quoting Lumyv. Bank of

Anerica, 361 F.3d 217, 222 n.3 (3d Gr. 2004)), where a docunent
forms the basis of a claimif it is “integral to or explicitly

relied upon in the conplaint.” 1n re Burlington Coat Factory

Sec. Litig., 114 F.3d 1410, 1426 (3d Gr. 1997)) (enphasis and

internal quotation marks omtted). As our Court of Appeals has
expl ained, this neans that we may “consi der an undi sputedly

aut henti c docunent that a defendant attaches as an exhibit to a
notion to dismss if the plaintiff’s clainms are based on the

docunent.” Pension Benefit Guar. Corp. v. Wiite Consol. |ndus.,

Inc., 998 F.2d 1192, 1196 (3d Cir. 1993).

According to the Kimmels, they both reside in
Hunti ngton Val |l ey, Pennsylvania. PHS, which handl es debt
collection matters, has its headquarters in New Jersey. Deutsche
Bank and ASC handl e debt collection natters at their headquarters
in South Carolina. Pls.” Conpl. {7 6, 8-10. The Kimels all ege,
conclusorily, that they are “consuners” and the defendants are
“debt collectors” under the FDCPA, and that the defendants sought

to collect “consunmer debt” fromthe Ki mels. Id. 7 7, 11



The Kimrels claimthat on Cctober 19, 2008, ASC sent
thema notice of intention to foreclose in which it represented
that it held a conventional nortgage on real property the
plaintiffs owned in Brigantine, New Jersey (the “property”). 1d.
19 26, 29, 40. The Kimmels state that they were unaware,
however, of any such nortgage held by ASC as at that tine only
WMC Mortgage Corp. (“WMC') held a nortgage on the property, and
Atlantic County, New Jersey, records allegedly do not reflect
t hat ASC ever held a nortgage on the property. 1d. 7 30-31, 35.
ASC s notice stated that it was attenpting to collect a debt the
Kinmmel s owed, and that it would initiate a foreclosure action
unl ess the Kimmels cured the alleged default and brought their
account current. Notwi thstanding this threat, ASC has never
instituted a foreclosure action against the plaintiffs. 1d. 19
32-34. ASC s letter referred to a different |oan nunber than
that assigned to the note and nortgage WMC held on the property,
and the Kimels were not aware of any nortgage and note rel ating
to their property bearing the nunber ASC listed. 1d. Y 36-37.
According to the Kimmels, “upon receipt of this letter
Plaintiffs grew very worried they were becomng the victins of a

scam potentially targeting senior citizens.” 1d. ¥ 38.



The Kinmmel s aver that in Decenber of 2008, PHS and
Deut sche Bank filed a conplaint in foreclosure against themin
the Chancery Division of the Superior Court of New Jersey for
Atl antic County seeking to collect an allegedly defaulted debt
owed on a nortgage and note for the property. Id. 97 13-15. 1In
their conplaint, PHS and Deut sche Bank pled that WMC had assi gned
the nortgage and note on the property to Deutsche Bank on
Decenber 15, 2008, so that Deutsche Bank was now t he owner and/or
hol der of the nortgage and note and certain amunts were owed to
it as the nortgagee. 1d. 1Y 19-20. The Kimels maintain that
(1) WMC was the nortgagee on Decenber 16, 2008, (2) no assi gnnent
from WMC to Deutsche Bank had been recorded as of that date, and
(3) such assignnment was filed only on January 12, 2009.3® 1d. 19
18, 20-21. PHS and Deutsche Bank al so averred in their conplaint
that “*[n]otice was sent in conpliance with the fair foreclosure
act nore than 31 days prior to the filing of the within
conplaint,”” though neither PHS nor Deutsche Bank sent such a
notice prior to instituting proceedings. I1d. 11 25-26 (quoting

PHS/ Deut sche Conplaint at 5). According to the Kimmels, they

8 PHS and Deutsche Bank’s conplaint did state that
“[t]he assignnment is in the process of being recorded.” Ex. Ato
Pl.”s Conpl. (“PHS/ Deutsche Conplaint”) at 2.
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found this conplaint sufficiently confusing that they were forced
to retain counsel. I1d. 1Y 16-17.

As for the January 12, 2009 assignnment, it was signed
by “*Judith T. Romano’ as ‘Assistant Secretary and Vice
President’ of Mdrrtgage Electronic Registration Systens Inc. as a
nom nee for WMC Mortgage Corp. its successors and assigns,” id.
22 (quoting Ex. Bto Pl.’s Conmpl.), though plaintiffs allege that
Romano did not actually occupy this position and was i nstead
merely an attorney wwth PHS. 1d. T 23.

On January 29, 2009, PHS sent two letters to the
Kinmels with conflicting information. Though both letters stated
that plaintiffs owed | egal fees and costs of $1,931.68 and
additional fees of $90.00 (al beit without describing how those
anounts had accrued), one letter identified |ate charges
anounting to $855.68 and an escrow bal ance of $0.00, while the
ot her described |ate charges in the amount of $641.76 and an
escrow bal ance of $903.03. 1d. 91 46-48. The | oan nunber
referred to in each letter was not that associated with the
Kinmmel s’ nortgage and note with WMC, and the letters required
t hat paynents be made to ASC. 1d. 11 49-50.

On or about May 5, 2010, Deutsche Bank filed for
summary judgnent in its foreclosure action against the Kimels,
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relying on a note and nortgage plaintiffs allegedly signed that
the Kimmels claiminclude certain discrepancies regarding the
dates of signing and notarization. Id. Y1 51-54. Deutsche Bank
also relied upon a “*Certification of Amount Due and Non-Mlitary
Service'” by Herman John Kennerty, the Vice-President for Loan
Docunentation for Wells Fargo Bank N. A, id. T 58 (quoting Ex. D
to Ex. Fto Pl.’s Conpl. (“Deutsche Bank’s M3J”)). Kennerty’'s
certification, however, did not set forth the personal know edge
he had of plaintiffs’ |oan and | acked certain supporting
docunentation. 1d. 1Y 59-64. Despite ASC s January 29, 2009
letters to the Kimrels, Deutsche Bank’s notion suggested that no
| ate charges were owed and that |ate charges woul d not accrue
beyond the date of the conplaint's filing. 1d. Y 55-56. On
June 25, 2010, the Superior Court denied the notion for sunmary
judgnent, and in Septenber of 2010 PHS and Deut sche Bank’s
conpl ai nt was di sm ssed without prejudice. 1d. {1 67-68.

On Cctober 6, 2010, PHS sent a letter on behal f of
Deut sche Bank and ASC to the Kimels' attorney that set forth a
payof f bal ance. That letter referenced a different account
nunber than that corresponding to the nortgage plaintiffs had
taken with WMC, id. 17 69-70, and showed that plaintiffs owed
$4,353.56 in late charges and $1,331.25 for “‘Property
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| nspections/BPO " though no explanati on was provided for how
t hese charges had accrued. I1d. 1 71-73 (quoting Ex. J to Pl.’s
Conpl .).

On Cctober 7, 2010, PHS sent a letter to the Kimmels on
behal f of ASC and Deutsche Bank entitled “‘Notice of Intent to
Foreclose,”” id. Y 75 (quoting Ex. Kto Pl.’s Conpl.). This
letter stated that although Deutsche Bank held a nortgage on the
property, paynments should be nade to ASC. 1d. § 76. The letter
repeated that plaintiffs owed $4,532.30 in late fees and
$1,331.25 in “*other charges’” to “‘secure property,’” id. § 78
(quoting Ex. Kto Pl.’s Conpl.), but the COctober 6, 2010 letter
had stated that these charges were for “‘Property |Inspections/
BPO ' id. ¥ 78 (quoting Ex. J to Pl."s Conpl.), and Kennerty’s
certification had set forth charges of only $521.25 for
““advances to winterize and/or secure property.’” 1d. 1 79
(quoting Ex. Hto Pl.’s Conpl.). PHS s letter threatened | egal
action if the default anpbunt was not paid within thirty-three
days. 1d. ¢ 81.

On Novenber 15, 2010, Deutsche Bank and PHS fil ed
anot her forecl osure conplaint against the Kinmels in the Chancery
Di vision of the Superior Court of New Jersey for Atlantic County.
Id. § 82. The conplaint referenced a note with an initial annual
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interest rate of 10.75% but the Kimrels contend that they never
took out a nortgage at that rate, and Deutsche Bank and PHS
failed to attach any docunentation that would permt the Kimels

to deternmine if this was in fact their note. 1d. 7 83-84.

1. Analysis

The Suprene Court has explained that “only a conpl ai nt
that states a plausible claimfor relief survives a notion to
di sm ss” pursuant to Rule 12(b)(6), leading a review ng court to
engage in a “context-specific” inquiry that “requires [it] to

draw on its judicial experience and comopn sense.” Ashcroft v.

lgbal, 129 S. . 1937, 1950 (2009).4 Under this standard, a

4 The Kimmel s observe that “[d]efendants, in their
Motion to Dismss, attenpt to focus this Court’s attention on the
convol uted opinions of Bell Atl. Corp. v. Twonbly, 550 U S. 544
(2007) and Ashcroft v. Igbal, 129 S. C. 1937 (2009). Twonbly
i nvol ved a conplex antitrust matter alleging parallel business

activities . . . while Igbal concerned one of our Nation's nost
pressing national security interests.” Pls.” Mem of L. in Resp.
to Deutsche Bank & ASCs Mot. Dismiss (“Pl.”s Mem 11”) at 39.

Notw t hstanding plaintiffs’ brave attenpt to explain away Twonbly
and lIgbal, they remain the sem nal cases setting forth the
standard for notions to dismss for failure to state a claim

See, e.qg., Fow er v. UPMC Shadyside, 578 F.3d 203, 210 (3d G
2009) (“Beginning with the Suprenme Court's opinion in Bell

Atlantic Corp. v. Twonbly . . . continuing with our opinion in
Phillips, supra, and culmnating recently with the Suprene
Court's decision in Ashcroft v. Igbal . . . pleading standards

have seemngly shifted fromsinple notice pleading to a nore
hei ghtened form of pleading, requiring a plaintiff to plead nore
(continued. . .)



pl eading may not sinply offer “labels and concl usions,” Bel

Atlantic Corp. v. Twonbly, 550 U S. 544, 555 (2007), and

“[t] hreadbare recitals of the elenents of a cause of action
supported by nmere conclusory statenents, do not suffice.” |[gbal,
129 S. C. at 1949. Rather, “[f]actual allegations nust be
enough to raise a right to relief above the specul ative |evel,”
Twonbly, 550 U.S. at 555, which is to say that there nust be
“nore than a sheer possibility that a defendant has acted
unlawful ly.” Igbal, 129 S. C. at 1949. Essentially, a
plaintiff rmust provide “enough facts to raise a reasonabl e
expectation that discovery will reveal evidence of the necessary

el ement” of the cause of action. Phillips v. County of

Al | egheny, 515 F. 3d 224, 234 (3d GCr. 2008) (internal quotation
mar ks om tted).

Def endant s advance four argunents under Rule 12(b)(6),
towt: (1) this matter should be dism ssed pursuant to New

Jersey’s Entire Controversy Doctrine’ (2) the applicable statute

4 (...continued)
than the possibility of relief to survive a notion to dismss.”).

5 As our Court of Appeals has expl ai ned, “such an
affirmati ve defense [i.e., the Entire Controversy Doctrine] could
properly be the grounds for a notion to dismss for failure to
state a clai mupon which relief can be granted pursuant to FED

(continued. . .)
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of limtations bars the Kimels’ FDCPA, FCEUA, fraud, and
negligent msrepresentation clainms; (3) the Kimmels have failed
to state a clai munder the FDCPA; and (4) the Kimels have failed
to allege justifiable reliance, as needed to support clains under
RI CO, UTPCPL, and the conmmon | aw of fraud and negli gent
m srepresentation.

Bef ore exam ni ng these argunents, we will first
consider PHS s notion to dismss for inproper venue under Rule

12(b)(3), which enploys a sonmewhat different standard.

A. PHS s Mbtion to Disniss for | nproper Venue

Fed. R Cv. P. 12(b)(3) provides that “a party may
assert the follow ng defenses by notion: . . . (3) inproper

venue.” In ruling on a Rule 12(b)(3) notion, “[w e accept as

5 (...continued)

R dV. P. 12(b)(6).” Rycoline Prods., Inc. v. C& WuUnltd., 109
F.3d 883, 886 (3d Cir. 1997). However, “if a statute of
[imtations ‘bar is not apparent on the face of the conplaint,
then it may not afford the basis for a dismssal of the conplaint
under Rule 12(b)(6)." This holding applies not only to a statute
of limtations defense, but also to any affirmative defense

rai sed pursuant to Rule 8(c), including res judicata and the
Entire Controversy Doctrine.” [1d. (quoting Bethel v. Jendoco
Constr. Corp., 570 F.2d 1168, 1174 (3d GCr. 1978)). W wll thus
consider only allegations in the Kimels’ conplaint and

undi sput ed docunents relied upon therein in determ ning whether
the entire controversy doctrine bars their clains.
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true all of the allegations in the conplaint, unless those
al l egations are contradi cted by the defendants’ affidavits.”

Bockman v. First Am Mtg. Corp., 2012 W 171972, at *1 n.1 (3d

Cr. 2012). As our Court of Appeals has explained, “the
def endant should ordinarily bear the burden of show ng i nproper

venue in connection with a notion to dismss.” Mers v. Am

Dental Ass’'n, 695 F.2d 716, 725 (3d Gir. 1982).

In its notion, PHS explains that “[a]s is set forth in
t he acconpanying certification of Vladimr V. Palm, Esq., a
partner in PHS-NJ, PHS-NJ is a New Jersey professional
corporation which handles matters exclusively in New Jersey and
whose only offices are in New Jersey.” PHS s Br. in Supp. of
Mt. Dismss (“PHS s Br.”) at 1. According to PHS, it “has no
contacts with Pennsylvania, and nost assuredly does not reside in
Pennsyl vani a,” and “[o] ne can scour the conplaint |ooking for any
reference to PHS-NJ even doing anything in Pennsylvania, but to
no avail.” 1d. at 3. PHS further avers that “the real property
in question is located in New Jersey, as are the nortgage and the
forecl osure action, and . . . the putative causes of action are
based on events alleged to have occurred or originated in New

Jersey.” 1d. at 4. PHS thus concludes that “venue lies in New

12



Jersey” and “dism ssal is an appropriate renmedy here, where the
inpropriety of the venue is manifest.” |1d.

The Kimrels respond that PHS did have at |east five
contacts with Pennsylvania. They are® (1) “[t]he Notice of
Intention to Forecl ose upon which Defendant PHS relied in
paragraph 9 of its conplaint . . . was sent to Plaintiffs’
Pennsyl vani a address by Defendant America s Servicing Co.,” Pls.
Mem | at 2; (2) “[t]his conplaint was served on Plaintiffs, as
set forth in the Summons prepared by Defendant PHS, at their
residence in Huntington Valley, Pennsylvania,” id.; (3) “PHS
filed an Assignment of the nortgage to Deutsche” that “was signed
by one of its own attorneys, Judith T. Romano, in Phil adel phi a,

Pennsylvania,” id.; (4) “PHS al so sent correspondence to

6 Whil e none of these allegations is contained in the
conpl aint, each is evidenced by docunents the conplaint relied
upon, so that we wll consider themin ruling on PHS s notion to
dismss. In addition to these allegations, the Kimels assert
that “PHS explicitly addressed many of its [dunning] letters to
Plaintiffs to their Huntington Valley, Pennsylvania residence,”
Pls.” Mem in Resp. to PHS's Mot. Dismss (“Pls.” Mem ") at 6
(citing Exs. 2 and 4 to Pls.” Conpl.), and that “PHS s website
al so reflects that it conducts business in both Pennsyl vani a,
with an office in Philadel phia, and in New Jersey.” 1d. at 7.
The former statenment is not supported by the exhibits to which
plaintiffs point, which are devoid of recipient addresses. The
|atter statenent is neither alleged in the conplaint nor
supported by docunents relied upon in the conplaint. W wll
t hus ignore both statenents.

13



Plaintiffs” that “refl ected conspicuously at the top that it
represented ‘Lenders in Pennsylvania and New Jersey,’” id.; and
(5 “[i]lnits Mdtion for Summary Judgnent, Defendant PHS relied
upon correspondence sent from Defendant ASC to Plaintiffs .
at their residence in Pennsylvania.” 1d. at 3. Plaintiffs thus
argue that PHS “has availed itself to the Eastern District of
Pennsylvania,” id. at 6, and that venue is proper here.

Under 28 U.S.C. 8§ 1391(b),

A civil action may be brought in --

(1) ajudicial district in which any
def endant resides, if all defendants are
residents of the State in which the
district is |ocated,

(2) ajudicial district in which a
substantial part of the events or
om ssions giving rise to the claim
occurred, or a substantial part of
property that is the subject of the
action is situated; or

(3) if there is no district in which an
action may ot herw se be brought as
provided in this section, any judicial
district in which any defendant is
subject to the court’s persona
jurisdiction with respect to such
action.

Section 1391(d) further provides that
For purposes of venue under this chapter, in
a State which has nore than one judicial

district and in which a defendant that is a

14



corporation is subject to personal
jurisdiction at the tine an action is
comenced, such corporation shall be deened
to reside in any district in that State
within which its contacts woul d be sufficient
to subject it to personal jurisdiction if
that district were a separate State, and, if
there is no such district, the corporation
shall be deened to reside in the district
within which it has the nost significant
cont act s.

As Judge Bayl son has expl ai ned, “Pennsyl vania has nore than one
district. Therefore, to determne if venue is proper in this
Court, one nust analyze whether, treating the Eastern District of
Pennsyl vania as though it were its own state, the Eastern
District of Pennsylvania could exercise personal jurisdiction

over [the defendant].” Dellget v. Wl poff & Abranson, L.L.P.

2007 W 4142769, at *2 (E.D. Pa. 2007). Qur Court of Appeals has
summari zed the personal jurisdiction inquiry as foll ows:

In determ ning whether there is specific
jurisdiction, we undertake a three-part
inquiry. First, the defendant nust have
purposefully directed its activities at the
forum Second, the litigation nust arise out
of or relate to at |east one of those
activities. And third, if the first two
requi renents have been net, a court may

consi der whether the exercise of jurisdiction
ot herwi se conports with fair play and
substantial justice.

15



D Janmpbos ex rel. Estate of Weingeroff v. Pilatus Aircraft Ltd.,

566 F.3d 94, 102 (3d G r. 2009) (brackets, quotation marks, and
internal citations omtted).

In this case, three of the five contacts that the
Kimmel s point to do not support personal jurisdiction over PHS in
this District: PHS cannot be said to have “purposefully directed
its activities” toward this forumnerely because it twice relied
upon conmuni cations that another party -- ASC -- directed here,
or because its letterhead included the statenent “Representing
Lenders in Pennsylvania and New Jersey.” But PHS did
purposefully direct its activities toward this District by
serving a conplaint upon the Kimmels in Huntington Vall ey,
Pennsyl vani a, and by executing in Philadel phia the assignnent of
a nortgage the Kimmels executed. Furthernore, these activities
give rise (in part) to the Kimmels’ clains under federal and
state law and were sufficiently substantial as to make the
exercise of jurisdiction “conport with fair play and substanti al
justice.” 1d. at 102. Based on the allegations in plaintiffs’
conpl ai nt and supporting docunents, we are satisfied that if this

District were a State, we woul d have personal jurisdiction over
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PHS. W will consequently deny PHS s notion to dism ss for

i nproper venue pursuant to Rule 12(b)(3).°

B. New Jersey’'s Entire Controversy Doctrine

Deut sche Bank and ASC explain in their notion to
di sm ss, Deutsche Bank & ASC s Mem in Supp. of Mt. D smss
(“Deutsche/ASCs Mem”) at 5-6, that

Each of Plaintiffs’ causes of action is based
upon or arises out of Deutsche Bank’s and
ASC s al |l eged wongful conduct in connection
with the foreclosure actions in New Jersey
state court. Because Plaintiffs were aware
of their clains at the tine of the

forecl osure actions and the clains are
germane to those actions, Plaintiffs are
barred fromasserting themin this action
under New Jersey’s entire controversy
doctrine and their Conplaint nust be
dismssed inits entirety with prejudice.

PHS joins in Deutsche Bank and ASC s notion to dismss. PHS s
Suppl. Br. in Supp. of Mot. Dismss (“PHS s Suppl. Br.”) at 2
n. 1.

The Kimel s respond that the entire controversy

doctrine does not apply here because “[t] he facts Def endant

” \\& stop short of finding venue here to be proper
since we have not been asked to determ ne whet her Deutsche Bank
and ASC are present here as 8 1391(b)(1) requires, and have not
consi dered whet her venue is appropriate here under 8§ 1391(b)(2),
as the Kimmels alternatively contend.
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Deut sche needs [sic] to prove on behalf of its client, Deutsche,
in the state-court foreclosure action are not the sane facts
Plaintiffs have to prove to satisfy their clains . . . grow ng
out of Defendants Deutsche and ASC s deceptive, harassing and
unfair collection practices.” Pls.” Mem 1l at 7; see also Pls.
Br. in Resp. to PHS' s Suppl. Br. (“Pls.” Mem I11") at 5 (sane
regarding clainms against PHS). The Kimrels further aver that the
doctrine is inapposite because “the Third G rcuit has invariable
[sic] held that the Entire Controversy Doctrine does not apply
when nmultiple cases involving the sane or related clains are
pendi ng sinultaneously.” Pls.” Mem Il at 8 (internal quotation
mar ks om tted).

In response, PHS recently sent us a letter in which it
cl ai s t hat

[ T] he New Jersey Superior Court foreclosure

action, Deutsche Bank, Trustee v. Kimmel,

(No. 56519-10, Chancery, Atlantic County),

whi ch was pendi ng when the notions to dism ss

were filed in this Court, was recently

di sm ssed without prejudice to refiling a new

forecl osure case at any tine provided that

certain discovery is first provided to

Kinmmel. (It is anticipated that foreclosure
l[itigation wll resune shortly.)

PHS s Letter, Jan. 11, 2012 (“PHS s Letter”) at 1.
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Qur Court of Appeals has observed that “[a]lthough
sonetimes approached as if they belong to two different famlies,
New Jersey’s Entire Controversy Doctrine and traditional res
judicata principles are blood relatives. The Entire Controversy
Doctrine is essentially New Jersey’s specific, and idiosyncrati c,
application of traditional res judicata principles.” Rycoline,
109 F. 3d at 886. The doctrine “is an extrenely robust claim
precl usi on device that requires adversaries to join all possible
clains® stemm ng froman event or series of events in one suit.”

Par anobunt Avi ation Corp. v. Agusta, 178 F.3d 132, 135 (3d G

1999). According to the New Jersey Supreme Court, the doctrine’'s

purposes are threefold: “(1) the need for conplete and final

8 The doctrine appears to have evol ved over the years,
particularly with respect to the requirenent that parties join
cl ai rs agai nst adversaries not already present in the original
l[itigation. Thus, the New Jersey Suprene Court explained in 1995
that “[o]riginally, the doctrine mandated joinder of only those
clainms arising fromthe sanme overall transaction involving the
parties already nanmed in the lawsuit. . . . In 1989, however,
this Court extended the entire controversy doctrine to mandate
joinder of all parties with a material interest, one that can
affect or be affected by the judicial outcone of a |egal
controversy.” DiTrolio v. Antiles, 662 A 2d 494, 502 (N.J. 1995)
(internal quotation marks omtted). |In 1999, our Court of
Appeal s observed that “[u]lntil quite recently the entire
controversy doctrine required party as well as claimjoinder.
The party joinder aspect of the doctrine, the focus of the lion's
share of the criticism has now been elimnated.” Paranpunt
Avi ation Corp. v. Agusta, 178 F.3d 132, 135 n.1 (3d Gr. 1999).
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di sposition through the avoi dance of pieceneal decisions; (2)
fairness to parties to the action and those with a materi al
interest in the action; and (3) efficiency and the avoi dance of
waste and the reduction of delay.” DiTrolio, 662 A 2d at 502.

The entire controversy doctrine is codified at New
Jersey Rule of Court 4:30A, which provides that

Non-j oi nder of clainms required to be joined
by the entire controversy doctrine shal
result in the preclusion of the omtted
clainms to the extent required by the entire
controversy doctrine, except as otherw se
provided by R 4:64-5 (forecl osure actions)
and R 4:67-4(a) (leave required for
counterclains or cross-clains in sumary

actions).
Leavi ng aside the exception for foreclosure actions -- to which
we Wil turnin a nmonent -- “[i]n determ ning whether successive

clains constitute one controversy for purposes of the doctrine,
the central consideration is whether the clainms against the
different parties arise fromrelated facts or the sane
transaction or series of transactions.” DiTrolio, 662 A 2d at
502. However, “[t]he entire controversy doctrine does not
requi re commonality of legal issues. Rather, the determ native
consideration is whether distinct clains are aspects of a single
| arger controversy because they arise frominterrelated facts.”
Id. at 504. Since “[t]he polestar of the application of the rule
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is judicial fairness,” id. at 505 (quotation marks omtted), the
doctrine “does not apply to unknown or unaccrued clains,” id..

I nstead, a court should “focus[] on the litigation posture of the
respective parties and whether all of their clains and defenses
coul d be nost soundly and appropriately litigated and di sposed of
in a single conprehensive adjudication.” |1d. at 507.

Furthernore, “[a]s an equitable doctrine, [the doctrine’ s]
application is flexible, wwth a case-by-case appreciation for

fairness to the parties”, Paranount Aviation, 178 F.3d at 137.

Rule 4:64-5, for its part, provides that

Unl ess the court otherw se orders on notice

and for good cause shown, clainms for

forecl osure of nortgages shall not be joined

wi th non-germane cl ai ns agai nst the nortgagor

or other persons liable on the debt. Only

germane counterclains and cross-clains may be

pl eaded in foreclosure actions wthout |eave

of court.
In construing an earlier version of this rule, the Superior Court
of New Jersey explained in 1975 that “[t]he use of the word
‘germane’ in the |anguage of the rule undoubtedly was intended to
limt counterclainms in foreclosure actions to clainms arising out

of the nortgage transaction which is the subject natter of the

foreclosure action.” Leisure Tech.-Ne., Inc. v. Klingbei

Hol ding Co., 349 A 2d 96, 98 (N.J. Super. 1975). But the court
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al so noted that the “doctrine to which we have referred above
requires a liberal rather than a narrow approach to the question
of what issues are ‘germane.’” [|d. at 99.

The parties have not briefed us on the appropriate |aw
they believe should apply to this case. The Kinmels apparently
assune that Pennsylvania | aw applies. Deutsche Bank and ASC note
only that “[w]ith respect to the el enents of the conmon | aw
cl ai ms, because there is no actual conflict between Pennsyl vania
and New Jersey law, the Court need not engage in a choice-of-I|aw
anal ysis,” Deutsche/ ASCs Mem at 8 n.7 -- thus forgetting that

the Kimels have al so asserted cl ai n8 under Pennsylvania's

UTPCPL® and FCEUA. Until we receive briefing fromthe parties to
the contrary, we wll assune that Pennsylvania | aw applies. W
can determ ne whether the entire controversy doctrine applies to
this matter w thout reaching a conclusion as to the substantive
law to apply nore generally. As our Court of Appeals has
expl ai ned, “federal courts should apply the general rule that the

preclusive effect of a judgnent is determ ned by the preclusion

® Deutsche Bank and ASC note that “it appears the
Plaintiffs are attenpting to avail thensel ves of Pennsyl vania | aw
and have asserted a cl ai munder Pennsylvania s UTPCPL,”
Deutsche/ASC’s Mem at 8, but provide us with no anal ysis of
whet her this choice of law is appropriate.
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| aw of the issuing court.” Paranmount Aviation, 178 F.3d at 135.

Since defendants seek to preclude the Kimmels’ clainms based upon
proceedi ngs before the Chancery Division of the New Jersey
Superior Court, we will entertain defendants’ argunents as to the
entire controversy doctrine's application to this case.

The Kimels spill nmuch ink attenpting to convince us
that their claims in this suit do not constitute part of the sane
controversy as the clains in the suits Deutsche Bank and PHS
allegedly filed against themin the New Jersey Chancery Division
i n Decenber of 2008 and Novenber of 2010. They largely ignore
the special test -- based on whether clains are “germane” -- that
shoul d be applied to foreclosure actions under the entire
controversy doctrine. Thus, the Kimels aver that

In the foreclosure actions, the facts alleged

on behal f of Defendant Deutsche were as

follows: Plaintiffs executed to WMC Mort gage

Corp. a Note; Plaintiffs executed to MERSY a

nortgage; and Plaintiffs defaulted in making

paynents. The facts Defendant Deutsche!

needs to prove on behalf of its client,

Deutsche, in the state-court foreclosure

action are not the sane facts Plaintiffs have
to prove to satisfy their clainms under the

10 This appears to be an error, as no allegation has
been made in this action respecting any entity called “MERS”

11 This appears to be another error. The Kimmels
likely intended to refer to “Defendant PHS' here.
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FDCPA, the FCEUA, the UTCPL [sic], R CO
fraud, and negligent m srepresentation,
growi ng out of Defendants Deutsche and ASC s
deceptive, harassing and unfair collection
practices. Thus, the two independent sets of
facts cannot be said to arise froma ‘core
set of facts’ discussed in DiTrolio.

Pls.” Mem Il at 7 (citations omtted). Notw thstanding the
Kimmel s’ (largely conclusory) reasoning, it appears to us that
their clains here do formpart of the sanme controversy as the

cl ai rs defendants have asserted in the New Jersey courts and, in

fact, are “gernmane” under Rule 4:64-5 and Lei sure Technol ogy.

As that decision explained, clains are “gernmane” to the
extent they “aris[e] out of the nortgage transaction which is the

subject matter of the foreclosure action.” Leisure Technol ogy,

349 A . 2d at 98. The Kimmels appear to believe that clains

predi cated upon a debt collector’s allegedly deceptive

communi cations cannot arise out of the sanme set of facts as a
nort gage foreclosure action, arguing that “[p]ractices utilized
by a debt collector in seeking to collect a debt can not be said
to be the sane facts as defaulting on a nortgage and note.”

Pls.” Mem | at 13. Decisions fromthe District of New Jersey

make plain that this is not true. See, e.g., Venner v. Bank of

Am , 2009 W. 1416043 (D.N.J. 2009) (Simandle, J.) (applying
entire controversy doctrine to bar FDCPA cl ai m based upon
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defendant’s al |l eged demand for excessive nortgage fees foll ow ng

foreclosure); Aiver v. Am Hone Mirtg. Servicing, Inc., 2009 W

4129043 (D.N.J. 2009) (HIlman, J.) (applying entire controversy
doctrine to bar FDCPA cl ai m based upon defendant’s all eged demand
for excessive reinstatenent fees during foreclosure proceedings).
In this case, all of the Kimmels’ clains essentially
arise fromthe defendants' communi cations in which they
represented that the Kimels (1) owed certain anmounts (2) under a
nort gage bearing certain | oan nunbers (3) to certain entities.
The Kimrels allege that these representati ons were deceptive and
confusing. Since it is the underlying nortgage transactions here
that determne (1) whether the Kimrels owe any anmounts, (2) the
| oan nunbers associated with these debts, and (3) to whomthese
anounts are owed -- and hence whether the communications at issue
wer e i ndeed deceptive -- it is inpossible to conclude that the
Kimmels’ clainms do not “aris[e] out of the nortgage transaction
which is the subject matter of the foreclosure action.” Leisure

Technol ogy, 349 A . 2d at 98. | ndeed, in Col enan v. Chase Hone

Fin., 446 Fed. Appx. 469, 472 (3d Cr. 2011), which featured an
anal ogous situation where a plaintiff asserted clains for

m srepresentation and unfair and deceptive assessnent and

coll ection of fees, our Court of Appeals noted that
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Here, Coleman's clains arose directly out of
a reinstatenent quote that was provided to
her as an alternative to a forecl osure sale,
and the excessive fees allegedly charged by
Chase woul d not have been charged but for the
forecl osure action. Accordingly, Coleman's
causes of action arose out of and were
germane to the original foreclosure action.

While the Kinmels’ clains appear to be gernane to the
controversy between the parties in New Jersey’ s Chancery
D vision, we cannot apply the entire controversy doctrine to
forecl ose these clainms due to the status of the proceedings in
that court. Applying principles anal ogi zed fromthe doctrine of

res judicata, our Court of Appeals has squarely held that “the

Doctrine does not preclude the initiation of a second action
while a prior action is still pending.” Rycoline, 109 F. 3d at
884. As the Court explained, id. at 889,

One of the prerequisites to the application
of res judicata in New Jersey, as el sewhere,
is the existence of a prior judgnent that is
final, valid, and on the nerits. :

Al though the Entire Controversy Doctrine is
not identical to traditional res judicata
princi ples, defendants have pointed to no
authority for the proposition that sone
measure of finality is any | ess necessary for
application of the Doctrine than it is for
application of res judicata.

District courts have thus asserted that to apply the entire

controversy doctrine, “‘the judgnent in the prior action nust be
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valid, final, and on the nerits.’”” Venner, 2009 W. 1416043, at

*2 (D.N.J. 2009) (quoting Stolinski v. Pennypacker, 2008 W

5136945, at *13 (D.N. J. 2008) (quoting Watkins v. Resorts Int']l

Hotel & Casino, Inc., 591 A 2d 592, 599 (1991)).

It is inportant to recall that WAtkins and Stolinsk
described the el enents of claimpreclusion under federal and New
Jersey law. Though these courts noted the relationship between

res judicata and the entire controversy doctrine, they never

stated that the two doctrines were identical. Stolinski, 2008 W
5136945, at *13; Watkins, 591 A 2d at 598-99. The requirenent
that a prior judgnent be “on the nerits” appears to contradict
the New Jersey Suprene Court’s conclusions in DiTrolio, 662 A 2d

at 507 (quoting Cogdell v. Hosp. Cr. at Orange, 560 A 2d 1169,

1177 (N. J. 1989)), where it held that “mandatory joinder is
appropriate to further ‘[j]Judicial econony and efficiency -- the
avoi dance of waste and delay.” . . . [T]he consideration of
inefficiency and waste of judicial resources is not negated by
the fact that a prior action did not proceed to trial or a
judgment on the nerits.” Watever indeterm nacy may exist as to
what precise degree of finality nmust exist to warrant application
of the entire controversy doctrine, it appears certain enough
that the action nust have been resolved with sone finality.
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Based on the allegations in the Kimels’ conplaint, and the
undi sput ed docunents relied upon therein, the actions PHS and
Deut sche Bank instituted against the Kimmels in New Jersey do not
di splay the requisite finality to warrant precluding the Kimels’
cl aims here.

According to plaintiffs’ conplaint, PHS and Deutsche
Bank filed a conplaint in foreclosure against themin the
Superior Court of Atlantic County, Chancery Division, on Decenber
16, 2008, Pls.” Conpl. 1 14; Ex. Ato Pls.” Conpl. This
conpl aint was di sm ssed w thout prejudice in Septenber of 2010.
Id. ¥ 68. Then, on Novenber 15, 2010, PHS and Deut sche Bank
filed another foreclosure conplaint against the Kimels in the
same court. 1d. 7 83; Ex. Lto Pls.” Conpl. According to PHS
that action “was recently dismssed without prejudice to refiling
a new foreclosure case at any tine provided that certain
di scovery is first provided to Kirmel. (It is anticipated that
foreclosure litigation will resune shortly.)” PHS Letter at 1.
PHS attaches to this letter an Order of Dismssal fromthe
Superior Court of Atlantic County, Chancery Division. |In that
Order, the Honorable WIlliam C. Todd, 111, on Novenber 29, 2011
held that “Plaintiff’s Conplaint is dismssed wthout prejudice

based upon plaintiff’'s repeated failure to conply with the
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Court’s prior Orders requiring the production of witten

di scovery,” and that “[t]he dism ssal noted above is wthout
prejudice to plaintiff’s right to file a new Conpl aint for
foreclosure at any tinme,” provided that PHS first certifies that
it has provided all court-ordered discovery and certifications.
Ex. 1 to PHS s Letter Y 1-2. The Kimrels appear to concede that
PHS and Deutsche Bank’s foreclosure suit had been dism ssed in
state court, see Pls.” Mem I|Il at 6, so that we may consider
this fact as an undi sputed matter of public record.

But even upon consideration of this recent devel opnent
in the state court litigation, it remains true that these
proceedi ngs fail to denonstrate the degree of finality that
Rycoline demands as a predicate for application of the entire
controversy doctrine. Judge Todd' s Order makes clear that the
action between the parties may resune at any tinme, and PHS itself
suggests that litigation “will resunme shortly.” Though the
preci se requirenents a prior judgnment nust satisfy to apply the
entire controversy doctrine may be unclear, there can be no doubt
that -- despite Judge Todd’ s dism ssal w thout prejudice -- the
prior proceedi ngs between PHS and Deutsche Bank and the Kinmels
in state court have not been resolved w th anythi ng approaching

the finality Rycoline demands.
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PHS argues that the Novenber 29, 2011 di sm ssal w thout
prejudice brings the facts of this case close to those in
Col eman. In that case, our Court of Appeals noted that “the
Chancery Court entered a judgnment of dism ssal w thout prejudice
in the foreclosure action.” 446 Fed. Appx. at 470. But the
procedural history of that case was conplex and the Court
“di scuss[ed] the facts only to the extent necessary for the
resolution of the issues raised on appeal,” id., so that it is
difficult to determ ne just how anal ogous the facts here are to
those in Coleman. Inportantly, our Court of Appeals reported
that “the foreclosure action becane final on January 20, 2006,”
id. at 472, suggesting that the prior proceeding there had been
resolved with a finality that readily distinguishes Col eman from
this case. 1In any event, Coleman is a non-precedential opinion.
To the extent it conflicts with Rycoline's finality requirenent -
- and we do not believe that it does -- we nust follow Rycoline.

Because the prior proceedi ngs between the parties in
New Jersey state court have not resulted in a final resolution,
we decline to apply the entire controversy doctrine to preclude

the Kimmels’ clainms in this action.
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C. The Applicable Statutes of Limtations

Deut sche Bank and ASC next argue that “because
Plaintiffs were served no | ater than February 29, 2009" in the
underlyi ng state proceedi ngs, Deutsche/ASC s Mem at 9,
“Ip]laintiffs’ clains agai nst Deutsche Bank and ASC are barred by
the FDCPA's one year statute of limtations.” 1d. at 10. They
further assert that the Kimels' “FCEUA, fraud and negli gent
m srepresentation clains . . . arose in 2008 when the Ki mels
received the Notices,” id. at 10-11, so that those clains are
barred by the applicable two-year statute of [imtations.

Finally, Deutsche Bank and ASC suggest that “the Kinmels cannot
all ege a continuing violation of the FDCPA with respect to the
forecl osure actions in order to bring their clains wthin the
statute of limtations.” 1d. at 10. Because these argunents
fail conprehensively to address the Kinmmels’ allegations of

wr ongdoi ng or the conplexities of the continuing violations
doctrine, we decline to dismss any clains on these bases.

To begin, the Kimmels have all eged that PHS, Deutsche
Bank, and ASC commtted a nunmber of acts wthin the one- and two-
year statute of limtations. ASC and Deutsche Bank do not bother
to consider these acts, instead pretending that the only

actionable allegations in the Kimels’ conplaint regard notices
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sent or proceedings instituted in 2008 and 2009, and that
plaintiffs' clains should be wholly dismssed as a result. It is
certainly possible that clainms based on acts that allegedly took
pl ace outside the statute of limtations period may be subject to
dismssal. But we will not carry the burden for ASC and Deut sche
Bank to identify which actions may have fallen outside the
[imtations period and hence which parts of which counts should
be di sm ssed.

More inportantly, the interaction of the FDCPA and the
continuing violations doctrine in this Grcuit is conplex. Qur
Court of Appeals has explained that under the continuing
viol ations doctrine, “when a defendant’s conduct is part of a
continuing practice, an action is tinely so long as the | ast act
evi dencing the continuing practice falls within the limtations
period; in such an instance, the court will grant relief for the
earlier related acts that would otherwi se be tine barred.”

Brenner v. Local 514, United Bhd. of Carpenters & Joiners of Am,

927 F.2d 1283, 1295 (3d Gr. 1991). But ASC and Deut sche Bank

cite Schaffhauser v. Ctibank (S.D.) N A, 340 Fed. Appx. 128,

131 (3d Cr. 2009), in which our Court of Appeals expl ained that
the plaintiffs had “offer[ed] no support for their contention

that participation in ongoing debt collection litigation
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qualifies as a ‘continuing violation” of the FDCPA,” so that the
Court “decline[d] to extend the doctrine to the circunstances of

this case.” Mire recently, in Peterson v. Portfolio Recovery

Assocs., 430 Fed. Appx. 112, 115 (3d Gr. 2011), our Court of
Appeal s suggested that “[w]ithout conmenting on any inplications
that 8 1692g(a) cl ains, standing al one, m ght have for 8§ 1692g(b)
clains, we do not believe that the fornmer are subject to a so-
called ‘continuing violations’ rule.”

Qur Court of Appeals’s jurisprudence thus suggests only
that participation in debt collection litigation does not qualify
as a continuing violation under the FDCPA; it does not hold that
the continuing violations doctrine is inapplicable to all FDCPA
clains. To be sure, the Kimmels allege acts other than PHS s and
Deut sche Bank's prosecution of the foreclosure actions within the
one-year FDCPA limtations period. But the parties have not
bri efed us on whether, based upon these or any other acts, the
continuing violations doctrine mght bring the Kimels’ FDCPA
clains wwthin the statute of limtations. W decline to take up
this analysis without further conmment fromthe parties.

ASC and Deut sche Bank have focused their statute of
[imtations argunents on a narrow subset of the acts the Kimels

all ege. These defendants assert that (1) the Kimmels’ clains
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arise only fromthe mailing of notices to plaintiffs and the
institution of actions against themin 2008 and 2009, and (2) the
Kimmel s could only conceivably toll the FDCPA' s statute of
limtations by making the legally insupportable claimthat the
continuing violations doctrine applies to the prosecution of a
forecl osure action. But these argunents fail to consider the
full breadth of the Kimmels’ conplaint. W also note that the
parties have not briefed us in any way on how the conti nuing

vi ol ations doctrine mght apply to the Kimmels’ FCEUA, fraud, and
negligent msrepresentation clainms. G ven the inconplete nature
of the briefing we have received, we will not at this tinme
dism ss any of the Kimmels’ clains based on the applicable

statutes of limtations.

C. Plaintiffs' Failure To State a d ai m Under The FDCPA

Deut sche Bank and ASC al so assert that the Kinmmels’
FDCPA cl ai ns shoul d be dism ssed for failure to state a claim
They advance two grounds: (1) “the Kimmels have failed to pl ead
the requisite facts to establish that the debt at issue qualifies
as a debt under the FDCPA,” Deutsche/ASC s Mem at 16; and (2)
“Plaintiffs have failed to allege requisite elenents . . . and

the requisite facts to support those clains.” 1d. at 29.
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Wth respect to the first argument, Deutsche Bank and
ASC contend that to plead a claimunder the FDCPA, “a debtor nust
aver that the debt is one that arises out of a consuner
transaction ‘in which the noney, property, insurance, or services
whi ch are the subject of the transaction are primarily for
personal, famly, or household purposes, whether or not such
obl i gation has been reduced to judgnent.’” 1d. at 16 (quoting

Kinmmel v. Cavalry Portfolio Servs., LLC, 2011 W. 2039049, at *2

(E.D. Pa. 2011) (Buckwalter, J.) (quoting 15 U.S.C. 8§ 1692a(5))).
It is true that nowhere in their conplaint do the
Ki nmel s concretel y'2 all ege that the obligation which defendants
sought to collect qualified as “debt” under the FDCPA. In fact,
al t hough they allege that defendants “attenpted to collect a debt
all egedly owed on a Mortgage and Note held by WMC Mort gage Co.
("WMC') for a property located at 4609 Harbor Beach Bl vd.
Brigantine, New Jersey, 08203,” Pls.’ Conpl. ¥ 13, the Kinmmels
never explain their own relationship to this property other than

to allege that ASC s October 19, 2008 notice “list[ed] the

2 As we have already observed, the Kimmels assert in
conclusory fashion that the defendants “sought to collect a
consuner debt” fromthem I1d. 1 11.
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address of Plaintiffs’ property in Brigantine, New Jersey.” I|d.
1 40.
The Kimels do aver in their briefs that

[ T] he nortgage for the property in
Brigantine, New Jersey appears only to have
one purpose based on the substance of the
transaction and the borrower’s purpose in
obtaining the |oan. This purpose was to
finance the purchase of a vacation hone for
the Kimmels in Brigantine. . . . Plaintiffs
were clearly restricted fromusing the
property as a rental or a tineshare by the
Second Honme Rider, and rental and tineshare
are the only practical business uses of a
property located in a residential

nei ghbor hood.

Pls.” Mem Il at 22-23 (citing Ex. Gto Pls.” Conpl. at 25-26).
We may consider the “Second Hone Rider” to which the Kimels
refer as a docunment of undisputed authenticity upon which they
relied (if inplicitly) in their conplaint. 1t provides that

Borrower shall occupy, and shall only use,
the Property as Borrower’s second hone.
Borrower shall keep the Property avail abl e
for Borrower’s exclusive use and enjoynent at
all times, and shall not subject the Property
to any tinmesharing or other shared ownership
arrangenment or to any rental pool or
agreenent that requires Borrower either to
rent the Property or give a managenent firm
or any other person any control over the
occupancy or use of the Property.

Ex. Gto Pls.” Conpl. at 25. Miurray M Kinmmel (and his counsel)

have made this type of argunent before, contending in Kimel,
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2011 W 2039049, at *3, that “the restrictions contained in the
credit card agreenent are evidence of his purpose -- rather than
the I ender’s purpose.” Judge Buckwalter rejected that argunent,
explaining that “the terns of the agreenent and the manner in
which the card was actually used are two separate issues,” id. at
*4, We simlarly conclude that the terns of the Second Hone

Ri der and the use to which the property in Brigantine, New Jersey
was actually put are distinct fromone anot her.

As the conplaint currently stands, it fails to allege
that the obligation at issue here was a “debt” within the FDCPA' s
anbit. W wll accordingly grant Deutsche Bank and ASC s notion
to dismss Count I. Were the Kinmels to anmend their conplaint to
allege that they used this property exclusively as a vacation
home, they would satisfy this elenment of the FDCPA for pleading
purposes. We will grant themleave to do so.

Such anmendnent would only address the conplaint’s
deficiency wwth respect to pleading the nature of the underlying
obl i gation, however. Regarding Deutsche Bank and ASC s second
argunent -- that the Kimels have failed adequately to allege a
viol ation of the FDCPA -- the Kimmels respond that they “have
properly alleged the requisite elenents of each of their causes

of action and the requisite facts to support those clains.”
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Pls.” Mem 1l at 40. It is true that the Kimmels’ conpl aint does
not present the usual deficiencies that often pronpt di sm ssal
under 1gbal and Twonbly. Many of their factual allegations are
concrete, rather than “[t]hreadbare recitals of the elenents of a
cause of action, supported by nere conclusory statenents.”
Igbal, 129 S. . at 1949. But the Kinmmels sinply recite an
array of factual allegations and then declaimthat “[i]n its
actions to collect a disputed debt, Defendant violated the FDCPA
in one or nore of the follow ng ways,” Pls.’” Conpl. § 86, before
listing eleven provisions of the FDCPA that defendants all egedly
viol ated. 13

As our Court of Appeals has explained, a plaintiff nust
“provide a defendant the type of notice of claimwhich is
contenplated by Rule 8,” Phillips, 515 F.3d at 232. A plaintiff
does not neet this requirenent by propounding a mass of factual
al l egations and then enunerating a laundry list of statutory
provi sions that a defendant allegedly violated. Should the
Kinmmel s el ect to anend their conplaint, they nust |ink each

al l eged violation of the FDCPA to the predicate factual

¥ The Kinmmel s add the allegation that defendants
“act[ed] in an otherw se deceptive, unfair and unconsci onabl e
manner and fail[ed] to conply with the FDCPA,” Pls.’” Conpl. ¢
86(1). This only increases the indeterm nacy of their conplaint.
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all egations giving rise to the violation in order to state a

claimunder Fed. R Cv. P. 8.

D. The Kimmels’ Failure To Plead Justifiable Reliance

Finally, Deutsche Bank and ASC claimthat “Plaintiffs’
clainms for violation of the Pennsylvania UTPCPL, fraud and
negl i gent m srepresentation should be dismssed for failure to
allege justifiable reliance,” Deutsche/ASC s Mem at 24, and that
with respect to the Kimmels’ RICO cl ai ns* they “have failed to
al l ege any facts upon which they relied |et alone justifiably.”
Id. at 27. The Kimmels respond t hat

Plaintiffs have been able to successfully

all ege facts that show that they justifiably
relied on the material m srepresentations.

In particular, Plaintiffs have stated that

t hey becane confused by the varying anmounts
set forth for securing the property in

Def endants’ correspondence and pl eadi ngs, and
that Plaintiffs also were unaware of what

t hese anmounts were billed for as Defendants

14 Though the Kimmel s’ conpl ai nt suggests that they
predicate their 18 U S.C. 8§ 1962(c) cl ai mupon “numerous
viol ations of extortion, mail fraud,” Pls.” Conpl. § 114(a), they
clarify in their response to Deutsche Bank and ASC s notion that
“the racketeering activity [sic] at issue here is mail fraud.”
Pls.” Mem 1l at 37. Simlarly, although the conplaint appears
to allege a claimunder 8§ 1962(d) for “conspiring to violate any
provisions of 18 U S.C. § 1962,” Pls.’ Conpl. § 114(b), the
Kinmel s admt that they “have not specific plead [sic] violations
of § 1962(d) in their Conplaint, and instead have only enunerated
vi ol ati ons under 8§ 1962(c).” Pls.” Mem Il at 39.
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provi ded no expl anation. Furthernore,

Plaintiffs have al so averred that they were

so confused as to what the state conplaints

at issue actually stated about the anmount

owed, due to these m srepresentations in the

docunents, that they had to hire counsel to

hel p them understand the docunents.

Pls.” Mem Il at 38 (internal citations omtted).

There can be little doubt that the Kimrels UTPCPL,
fraud, and negligent m srepresentation clains oblige themto
allege justifiable reliance upon wongful conduct or a
m srepresentation. Indeed, the Kimmels concede this point. See
Pls.” Mem Il at 28 (describing justifiable reliance el enment of
UTPCPL claim, id. at 32 (describing justifiable reliance prong
of common law fraud claim, id. at 34 (describing justifiable

reliance requirenent of negligent msrepresentation claim. See

al so Yocca v. Pittsburgh Steelers Sports, Inc., 854 A 2d 425, 438

(Pa. 2004) (“To bring a private cause of action under the UTPCPL
a plaintiff nust show that he justifiably relied on the

defendant's wrongful conduct or representation.”); Colaizzi v.

Beck, 895 A.2d 36, 39 (Pa. Super. 2006) (“[T]o establish conmon
law fraud, a plaintiff nmust prove . . . justifiable reliance by
the party defrauded upon the m srepresentation.”); G bbs v.

Ernst, 647 A 2d 882, 890 (Pa. 1994) (“The el enents which nust be

proven for [negligent m srepresentation] to be shown [incl ude]
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[that] injury nust result to the party acting in

justifiable reliance on the m srepresentation.”).

As for RICO clainms predicated upon alleged mail fraud,
Judge Robreno has insightfully canvassed the caselaw fromthis
and other Circuits on the proxi mate causation el enent of such
clains. As he observed, “[w] hether reliance is necessary to
establish proxi mate cause continues to be unsettled |aw, " but
“the majority of circuit courts and district courts within this
circuit to address the issue have held that it is.” Wlter v.

Pal i sades Col l ection, LLC, 480 F. Supp. 2d 797, 806 (E.D. Pa.

2007). In Judge Robreno’s view, this stance “gets it right”
since “[i]t is a matter of basic logic that a m srepresentation
cannot cause, nuch |ess proximtely cause, injury, unless soneone
relies upon it.” |1d. at 807 (internal quotations marks omtted).
We too are convinced that this is the correct view, and the
Kimel s appear to agree. Pls.” Mem |1 at 37-38 (“[T]o plead an
instance of mail fraud, a plaintiff nust allege a schene to
defraud where the defendant made a material m srepresentation of
fact . . . on which the plaintiff justifiably relied to its
detrinment.”) (internal quotation marks omtted).

The Ki mrel s suggest that they have alleged justifiable

reliance on defendants’ alleged m srepresentations and w ongf ul
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actions because they were confused by their conduct, which |ed
themto retain an attorney.? But the Kimels also admt that
“upon receipt of [the October 19, 2008] l|etter from Defendant
ASC, Plaintiffs grew very worried they were becom ng the victins
of a scam” Pls.” Conpl. § 38. They further allege that they
contested the forecl osure proceedi ngs PHS and Deut sche Bank
instituted against them and have to date convinced a New Jersey
court to deny a notion for summary judgnent and to di sm ss

W thout prejudice two actions filed against them The Kimmels’
conpl ai nt thus suggests that they understood -- fromthe receipt
of their very first communi cations fromany of the defendants --
that what they identify as “m srepresentati ons” were indeed false
-- and as our Court of Appeals has made clear, “there can be no

m srepresentation if the plaintiff knows the representation to be

false.” Walter, 480 F. Supp. 2d at 808 (enphasis in original)

15 W note that each of the clainms discussed in this
section also requires a plaintiff to allege that he suffered an
injury as a result of his justifiable reliance. In the R CO
context, this injury nust be “*a concrete financial |oss.’”
Walter, 480 F. Supp. 2d at 804 (quoting Maio v. Aetna, Inc., 221
F.3d 472, 483 (3d CGr. 2000). The hiring of counsel, by itself,
does not constitute an injury, although the paynent of fees to an
attorney may satisfy this requirenent. See id. (“The paynent of
| egal fees can be actionable injuries under RICO ”). Notably,
the Kimels have not alleged that they paid any fees -- or indeed
are even obliged to pay any -- to the counsel that their
confusion allegedly conpelled themto retain.
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(citing Brokerage Concepts, Inc. v. US. Healthcare, Inc., 140

F.3d 494, 528-29 (3d Cr. 1998); Lundy v. Hochberg, 79 Fed. Appx.

503 (3d Cr. 2003)). More to the point, the Kimrels’ conduct
followi ng the defendants’ allegedly wongful actions was, in
Judge Robreno’s trenchant words, “the opposite of reliance; it’s
defiance. After being (falsely) told they were liable on the
debt, they hired |l awers and fought (and won) the lawsuits.” 1d.
at 806.

Wi |l e “confusion” may describe the enotion the Kimrels
felt upon receiving communications fromthe defendants, it does
not describe what they then did. Their actions are the focus of
the “justifiable reliance” prongs of the UTPCPL, RI CO and the
| aw of fraud and negligent m srepresentation. Wen we focus on
the Kimel s’ docunented actions it becones plain that, far from
relying on the defendants’ alleged m srepresentati ons and
wrongful conduct, they instead contested these representations in
court, so far with success.

The Kimels have thus failed to allege justifiable
reliance as their UTPCPL, RICO fraud, and negligent
m srepresentation clainms require. In light of their own account
of their actions, it is clear that it would be futile for themto

attenpt to anmend the conplaint to renmedy this defect. W wll
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t hus grant Deutsche Bank and ASC s notion to dismss Counts |11,

IV, V, and VI of the Kimmels’ conplaint with prejudice.

BY THE COURT:

__\s\Stewart Dal zel |
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