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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COLLEEN YARNALL, et al.,

Plaintiffs : CIVIL ACTION
V. :
NO. 113130
PHILADELPHIA SCHOOL
DISTRICT, et al.
MEMORANDUM AND ORDER
L. Felipe Restrepo, U.S. Magistrate Judge April 4, 2013

This is a consolidateemployment discrimination caseThis court has jurisdiction
pursuant to 28 U.S.C. § 133Plaintiffs Colleen Yarnall, Nicole Boyd, Marta Ciccimaro, and
Debra McKibben Marenbadre all teachers employed by the School District of Philadelphia
(“School District” or “SDP”) At all times relevant to their individual civil suits, each was
assigned to work at the School District’'s Thomas Mifflin School (“Mifflin”)aiRtiffs allege
that Defendanfsunlawfully discriminated against Plaintiffs in violation of the laws of the United
States and of the Commonwealth of Pennsylvania that prohibit discrimination on thefbases

race and sex and prohibit retaliation against employees bemfacm®plaints of race and sex

! The four lawsuits were originally filed on May 10, 2011 (Doc. #1). Most ofdtis find legal claims
overlap in all four civil actions. As such, our analysis is consolidategdurposes of this Motion.

2 Defendants include the School District; SDP’s former superintenderriene Ackermar{deceased)
former Regional Assistant Superintendents Shirl E. Gilbert and Diane ChMatieway; a coworker of
the four teachers, Shirl A. Ishmael; former Thomas Mifflin School prin€balrles Ray Ill; and the four
teachers’ collective bargaining representative, The Philadelphia FedéFaachers Union (“PFT” or
“Union”).
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discrimination Presently before the Counte Defendants Motiont Dismiss all claim$.(Doc.

# 35, 36, 38, 65).

|. Standard of Review

In reviewing a motion to dismiss for failure to state a claim, a district court mugitacc
astrue all weltpleaded allegations and draw all reasonable inferences in favor of the non-

moving party. SeeBd. of Trs. of Bricklayers & Allied Craftsman Local 6 of N.J. Welf&tend

v. Wettlin Assocs., 237 F.3d 270, 272 (3d Cir. 2001). A court neethomtver, credit “bald

assertions” or “legal conclusions” winéeciding a motion to dismiss. Morse v. Lower Merion

Sch. Dist., 132 F.3d 902, 906 (3d Cir. 1997); see also Ashcroft v. Igbal, 556 U.S. 662, 678

(2009).

“Factual allegations [in a complaint] muse enough to raise a right to relief above the

speculative level."Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). To survive a motion

to dismiss, a complaint must include “enough facts to state a claim to relief that isIplauasib
its face.” Id. at 570. Although the federal rules impose no probability requirement at the
pleading stagea plaintiff must present “enough facts to raise a reasonable expectation that
discovery will reveakvidence of the necessary element[s]” of a cause of ad@biflips v.

Cnty. of Allegheny, 515 F.3824, 234 (3d Cir. 2008)'A claim has facial plausibility when the

plaintiff pleads factual content thallows the court to draw the reasonable inference that the
defendant is liable for the miscondadieged.”Igbal, 556 U.S. at 678Simply recitingthe

elements will not sufficeld.; see alsdPhillips, 515 F.3d at 231.

% Defendants PFT and Charles Rayhiéive also moved, in the alternative, for summary judgment.
Because no discovery has been conduchedCturt denies Defendants' Motion for Summary Judgment
at this stage.



[1. Discussion
A. TitleVIIl Claims

Defendantdirst seek to dismiss Plaintdf Title VII claims. With respect to Plaintiffs’
Title VII gender discrimination and retaliation clainiefendants argue that thedaims are
barred by Plaintiffs’ failure to exhaust their administrative remduaésre resorting to private

Suit.

Underthe established statutory framewpakplaintiff must exhaust all available remedies
by filing a timely discrimination charge with the EEOC before bringing a discaitoim suit to
court. Seed42 U.S.C. 82000e-5-urther, a plaintiff's Title VIl suit is limited to claims and
persons bted in the EEOC charge as only those claims are considered “exhaustedthe

statute.Barzantyv. Verizon PA, Inc.361 Fed App. 411, 414 (3d Cir. 2010). Here, Plaintiffs

only included a race discrimination claim in their formal charge with the EER2Causehey

did not include their gender discrimination and retaliation damthe chargeRlaintiffs instead
attempt to use their answers to the EEOC Intake Questionnaire in whichi¢igey gender
discrimination and retaliation to support their argument that they exhausteditheirstrative
remedies._SePRIs.” Answer to Defs.” Mot. to Bmiss at 1{Doc. #52). This argument,
however, is without merit. While an EEOC Questionnaire is sufficient fortstatlimitations
purposes, the Third Circuit does not recogrireEEOC Questionnaire as a charge foppses

of exhausting remedieSeeBarzanty 361 Fed. App. at 415 (holding that a claim mentioned in
the EEOC Charge Questionnaire but not included in the formal charge is not edhaeste

alsg Kellam v. Independence Charter School, 735 F.Supp.2d 248E253a.Aug 18, 2010)

(“If a daim s initially mentioned in the Chargeu@stionnaire but is not included in the formal

charge, tken this claim is not exhaustethdeed, to allow a plaintiff to initially raise a claim with



a Charge Questionnaire and then abandon it in his formal chialggto reassert that claim in

federal court would completely subvert the exhaustion requirethent.

By failing to include their gender discrimination and retaliati@msin their formal
charge Plaintiffs have failedo exhaust these claim#ncluson of these claims in their EEOC
Questionnaire does not cure this deficien€pnsequently, Defendantslotion to Dismiss

Plaintiffs’ Title VII gender discrimination anftitle VIl retaliation claims is granted.

With respect to PlaintiffsTitle VII racediscrimination clairs, Plaintiffs have provided
sufficient facts to suggest that discovergymeveal the necessary elements to prove a prima
facie case of racial discrimination. Specifically, Plaintiffs allege that DiefgnRay accused
each of them dbeing “unfit to teach the African American students at Mifflin Elementary
School because [they] are white.” Boyd 2nd Am. Compl. § 18; Marenbach 2nd Am. Compl. 1
19; Yarnall 2nd Am. Coml. § 16. Plaintiffairtherallege that Defendant Ray required allitgh
teachers to read an article about white teachers’ inability to effectivelysdhstudents. See
Boyd 2nd Am. Compl. § 33; Ciccimaro 2nd Am. Compl. § 31; Marenbach 2nd Am. Compl. § 32;
Yarnall2nd Am. Coml. § 31. Plaintiffs also assert several examples of how their work
conditions and privileges created challenges for them to perform their jobs, gedtiadieblack
teachers were not subjected to these conditi&eeBoyd 2nd Am. Compl. { 17; CicciMaro 2nd
Am. Compl. §15; Marenbach 2nd Am. Compl. § Y&rnall2nd Am. Coml. § 15. These facts, if
accepted as true, are sufficient to survive Defendants’ Motion to Digtaisdiffs’ Title VII

race discrimination claims.

B. PHRA Claim



Next, Defendants argue that Plaintiffs’ Pennsylvania Human RelationsFA¢RA”)

claims are barred by the statute of limitations.

Under the PHRA, a plaintiff must file a complaint with the Philadelphia Human Relations

Commission (“PHRC”) within 180 days the alleged discriminatory acGeeWoodson v. Scott

Paper Cq.109 F.3d 913, 925 (3d. Cir. 1997) (citing 43 PA.S. 88959(a), 962). Defendants’
argument is based on the fact that Plaintiffs did not file a complaint with the PHRC pniltil A
21, 2011 almost two years after the alleged discriminatorg.adtherefore, according to

Defendants, Plaintiffs’ PHRA claims must be dismissed.

Plaintiffs contendthat their EEOC Questionnaire satisfied the PHRA's statute of
limitations because the EEOC and thdR have a worlsharing agreement. SBés.” Answer
to Defs.” Mot. to Dismiss at @Doc. #52). This argument, however, is without merit.
“[A]lthough the EEOC and the PHRC have a watlaring agreement for the initial investigation
of discrimination chargs, this does not mean that filing a charge with one is automatically
sufficient to file a charge with anotherKellam, 735 F. Supp. 2d at 255. Moreover, as
discussed above, an EEOC Questionnaitbfferent from an EEOCharge. Filing an EEOC
Questionnaire within the required statutory timeframe does not satisfy the BIsER#lte of
limitations because the PHRC generally does not receive notice of a plaintiff’'s dis¢iomina
claim when a plaintiff files an EEOC Questionnaild. Accordingly, Plaintiffs’ filing of the

EEOC Questionnaire is insufficient for purposes of satisfying the P&i&aAtute of limitations.

Plaintiffs’ claim ispreservedhowever, as we find that the doctrine of equitable tolling
should apply for the period lve¢en the time that the Charge Questionnaire was filed with the

EEOC and the time that the formal charge of discrimination was dual filed with the BEEDC



the PHRC. Seeld. (holding that Plaintiffs PHRA claims were equitably tolled from the date
Plaintiff filed Charge Questionnaire with the EEOC until time formal charge was.filinder
certain circumstances, Pennsylvania’s Administrative Code allows fogtiialale tolling of the
statute of limitations.d. The Court generally recognizes three circumstances in which the

statute of limitations may be equitably talle

First, if the plaintiff actively pursued his claim but filed a defective pleading witkgn th
statutory period; second, if the statutory deadline passed due to the plaglidfise on
the defendant’s misconduct or misrepresentation; and third, if the plaintiff éas be
prevented from asserting his righin some ‘extraordinary way.

Id. We agree with Plaintiffs that the length of time it took for the EEOC to reply to
Plaintiffs’ EEOC charge prevented Plaintiffs from asserting their rights in an “extnaoydi
way.” Plaintiffs did not hear from the EEOC for nearly 18 months after filing their&EEO
Questionnaire, despite attempts to contact the EE&#ePIs.” Answerto Defs.” Mot. to
Dismiss at 3Doc. # 52). Moreover, Plaintiffs would have had to prepare their own complaints
to satisfy the statute of limitations as they were unrepresented at thddirae5. As the Court
in Kellam pointed out, this “would entirely defeat the purposthefworksharing agreement
between the EEOC and the PHRTZ35 F. Supp. 2d at 258Jnder these circumstances, we find
it equitable to toll the statute of limitations from the date that Plaintiffs filed @erge
Questionnaire with the EEOC until theteléhat the EEOC completélae formal charge for
Plaintiffs’ signatures. Consequently, Defendants’ Motion to Dismiss PlaintiffRA’€laims

due to the statute of limitations is denied.

C. ADEA Claim

Defendantsiext move to dismiss Plaintiffs’ ADEA claim$or the reasoniselow, the

Court will grantDefendants' Motion to Dismiss these claims.



In theThird Circuit, to sufficiently allege disparateatment on the basis of age, a
plaintiff must allege that (1)dn age played a role in the employer's decision, and (2) her age had

a “determinative influence” on the result of that decision. Monaco v. Am. Gen. Ass@ance

359 F.3d 296, 300 (3d Cir.2004Additionally, the plaintiff must show that “ultimately [sh

was] replaced by a person sufficiently younger to permit an inferenge afiscrimination.”ld.

In this case, Plaintiffs Ciccimaro and Marenbach failed to present any faagislfor
their ADEA claims. Instead, Plaintiffs only made conclusory statés ad legal conclusions in
their complaints.SeeCiccimaro 2nd Am. Compl. § 63 (“Defendant Charles Ray subjected
Marta Ciccimaro to various forms of harassment and disparate treatmeetlmasib of her age
in violation of federal and state laws.Niarenbach 2nd Am. Compl. § 71. Plaintiffs did not
provide any &cts to suggest that Defendadiscriminatedaganst them because of their age nor
did they includeanyfactsto state a claim to relighat is plausible on its fac&eeTwombly,

550 U.S. at 570Thus, Defendants’ Motion to Dismiss Plaintiffs’ clafor age discrimination

is granted.

D. Tort Claims

i. Defamation, Libel and Sander, Invasion of Privacy

Defendantsiextargue that Plaintiffs’ defaation, libeland slander, and invasion of
privacyclaims arebarred by Pennsylvangmtneyear statute of limitationsDefendants’

argument is based on the fact tiRdaintiffs’ complaints reference the alleged improper corfduct

* Plaintiffs allege that Defendants published orally and/or in writinguarfalse and disparaging
comments to students, studergatents, colleagues, supervisors, and school administrators. Ciccimaro
Compl. 1 137, 138; Marenbach Compl. 1 114, 115; Boys Compl. T 112yari#ll Compl. § 112, 113.
Plaintiffs also allege that their privacy was invaded when Defendant Raye€Hasbied on Plaintiffs by
hiring a private investigator. Ciccimaro Compl. 1 116; Marenbach Compl. 1 101(®aoygl. T 91;

Yarnall Compl. 7 91.



as having occurred throughout the 2008-2009 school year Jaintifd did not commence this
action until May 2011. Therefore, according to Defendants, Plaintiffs’ claensnaebarred

because the action was commenced more than a year after the alleged incident.

Plaintiffs asserthatthey did not learn of the alleged improper condgunt thathey
could not, through the exercise of reasonable diligence, have become aware of therimprope
conduct priotto that time.Based on these factdamtiffs arguethat the “discovery rule” should
be applied to toll the statute of limitations and the claim shoelldeemedimely filed, because

Plaintiffs commenced this actiomithin a year of discovering themjuries.

The Court must decide whether thsadvery rule is applicable to Plainsffclaims
because it is a limited exception to the bar of the statute of liomgat The discovery rule

provides that:

Where the existence of the injury is not known to the complaining party and such
knowledge cannot be reasonably ascertained within the prescribed statutory period, the
limitations period does not begin to run until the discovery of the injury is reasonably
possible.

Gatling v. Eaton Corp., 807 A.2d 283, 289 (Pa.Super.2002). A court's application of the

discovery rule arises out of an “inability of a [plaintiff], despite the @serof due diligence, to

know the injuty or its cause.”’Pocono International Raceway v. Pocono Produce, 503 Pa. 80,

468 A.2d 468, 471 (1983).

With respect taheseclaims, it is ¢tear that Plaintiffs were aware of, or, with the exercise
of due diligence could have been awarelwdalleged injuriest the time they occurred.
According to Plaintiffs’ complaints, the slanderous communications were maderyoee
involved in the schodlistrict, includingtheir students and colleaguddoreover, the written

statements weravailable in the public domain makingatiffs’ discovery of their injuries



possible with the exercise of due diligen&énally, Plaintiffs note that they becara@are on
May 15, 2009 that defendant Ray hired a man and gave him access to Plaintifts’ priva
personnel files to follw and intimidate PlaintiffsAccordingly, the discovery rule does not

apply. SeeBarrett v. Catacomb$4 F.Supp.2d 440 (E.D.Pa.199Bj)adford v. American Media

Operations, In¢.882 F.Supp. 1508 (E.D.Pa.1999)efendants’ motion to dismiss Plaintiffs’

state tort lanclaims for defamation, libelndslandey and invasion of privacig grantedas these

claims are all timéarred as a matter of law

ii. Intentional and Negligent Infliction of Emotional Distress and Tortious Interference
with Contractual Relations

Theexclusivity provisions of the Pennsylvania Workers' Compensation Act, 77 Pa.
Cons.Stat. Ann. § 1, seq (“PWCA”), preempt Plaintsf intentional and negligent infliction of
emotional distresand tortiousnterference witltontractuarelations claims The PWCA

provides the exclusive remedy for aeihployes' workrelated injures. SeeJoyner v. Sch. Dist.,

313 F.Supp. 2d 495, 504 (E.D. Pa. 2004phwever, the PWCA does recognize a limited
exception, known as the “personal animus"tbird party attack” exceptiofor “employee
injuries caused by the intentional conduct of third parties for reasons persdmatddfeasor
and not directed against him as an emplaydgecause of his employmentSee77 Pa.
Cons.Stat. Ann. § 411(1)[he “critical inquiry in determining the applicability of the thiparty
attack exception is whether the attack was motivated by personal reasopppaed to

generalized contempt or hatred, and was sufficiently unrelated to the watkositso as not to

ariseout of the employment relationshipFugaino v. Univ. Servs., 123 F.Supp.2d 838, 844

(E.D.Pa.2000).



Here,Plaintiffs fail to allege that Defendaritactions were personal in naturethatany
of the defendants and Plaintitiad a relatinship outside of the workplace. Moreover, all of the
conduct at issue occurred in the work context and was directly related to workpleese is
Accordingly, the “personal animus” exceptidoes not apply, and the PWCA preempts
Plaintiffs’ intentionaland negligent infliction of emotional distress @adious interference with

contractual relationslaims.

iii. Negligent Hiring and Supervision

Under thePolitical Subdivision Tort Claims Act, 42 Pa. Cons.Stain. 8 8541 et seq.
(“PSTCA”), school districts are immune from liability “for any damages on account of any
injury to a person or property caused by any act of the local agency or an eartpkrgof or
any other person.” 42 Pa. Cons.Stat. Ann. § 85941ls immunityis waived under § 8542 to the
extent the agency would otherwise be liable for a narrow subset of neglideby its agentsro
employees.ld. “Negligent hiring, training and retention of an unfit supervisor is not one of the
negligent acts for which immunity is waivédJoyner 313 F.Supp.2d at 504Accordingly, the

Court grants DefendantMotion to Dismiss this claim.

iv. Civil Conspiracy

Under Pennsylvania law, “to overcome a motion to dismiss, a party assériing
conspiracy must allegg1) a combination of two or more persons acting with a common
purpose to do an unlawful act or to do a lawful act by unlawful means or for an unlawful
purpose; (2) an overt act done in pursuance of the common puaposE) actual legal

damage. Combs. V.NCO Financial Systems, In@2011 U.S. Dist. LEXIS 37000 at *10 (E.D.

Pa. 2011). Plaintiffallegesome form of conspiracy between and amongst the Defendants, but

1C



fail to statespecific facts indicating thddefendants actively participated in a conspiracy,
including, for example, what overt act was done in pursuance of a common purpose to
unlawfully harm Plantiffs. Therefore, the Court grants Defendants’ MotmiDismiss

Plaintiffs’ civil conspiracyclaims.

v. Loss of Consortium

Finally, because thi€ourt has decided to dismiskitiffs’ state law tort claimghe

court must also dismiss tlderivative loss of consortium claim&eeQuitmeyer v. Southeastern

Pennsylvania Trasp. Auth., 740 F.Supp. 363, 370 (E.D.Pa.1990)(spoiwleights claims did

not support claim for loss of consortium); Darr Constr. Co. v. Workmen's Compensation App.

Bd., 715 A.2d 1075, 1080 (Pa.1998)(under Pennsylvania law loss of consoléium is

derivative of spouse’common law tort claims).

F. Section 1983 and Federal & State Constitutional Claims

Plaintiffs also allege race, color, and sex discrimination and retaliatiomsclender 42
U.S.C. 81983. Plaintiffs ground their claims in the Fourteenth Amendment of the U.S.
Constitution and Article 1, 88 1 and 26 of the Pennsylvania Constitution, arguing thagthisir ri
to equal protection, due process, and privacy were violated by Defendants. Inegspons

Defendants have moved for dismissal with prejadi all claims under rule 12(b).

i Monell and 81983 Claims against the Philadel phia School District

In order to prevail on a 8 1983 claim, a plaintiff must clear two hurdiest, she must
demonstrate that she was deprived of a right secured to her by the Constitutionabitdeder

Gruenke v. Seip, 225 F.3d 290, 298 (3d Cir.2000). Second, she must show that the alleged

11



deprivation was committed by a person acting through conduct sanctioned under daligr of s
law. Id. Plaintiff must proveby a preponderance of the evidence that the conduct committed by
one acting under color of state law deprived the plaintiff of “rights, privilegesjraunities

guaranteed by the Constitution.” Parratt v. Taylor, 451 U.S. 527, 535, 101 S.Ct. 1908, 68

L.Ed.2d 420 (1981). For the pleading stage, however, in Leatherman v. Tarrant Count

Narcotics Intelligence and Coordination Unit, 507 U.S. 163, 166—67 (1993), the Supreme Court

held that notice pleading was sufficient for § 1983 suits against municipalities.

A municipality may be held liable under a § 1983 claim only when the muliigipa
causes a constitutional tort via a policy, practice or custom. Monell, 436 U.S. at 6917-695.
order to establish that a municipal custom exists, evidence must show thdica prac
unauthorized by law, is so permanent and wettled as to virtubl constitute law._Beck v. City
of Pittsburgh, 89 F.3d 966, 971 (3d Cir.1996). Establishing custom can happen through “proving

knowledge of, and acquiescence to, a practiddtson v. Abington Township, 478 F.3d 144,

156 (3d Cir.2007).To establish anunicipal policy, a plaintiff can show that the policy exists if
an individual possessing final decisioraking authority regarding the action makes#icial
statement or policyld. at 155. Municipal liability under § 1983 cannot be premised onira cla

of respondeat superior, meaning that municipalities cannot be sued for their esioi®dd.

The municipality may only be held liablader § 1983 when the government’s policy or custom

causes thenjury alleged in the complaint. City of CantonHarris 489 U.S. 378, 385, 109

S.Ct. 1197, 103 L.Ed.2d 412 (1989).

Defendants assert that Plairgifiave not alleged a progdonell or 8§ 1983 claim that
Defendant PSPthrough a policy, practice or custom, violatedtisenstitutional rights We

agree. Plaintiffs have not pled any actionable claim against the Pi&Dtiffs’ complaints all

12



fail to allege any basis for determining that the discriminatory and retaliatorpaetiegedly
carried out by Defendants were the result of any affjgolicy or custom of the PSD. To the
contrary,Plaintiffs’ complaints are void of any reference whatsoever to anyfiep@&D policy
or customs. While Plaintiffs make vagciaims of vicarious liabilityseeYarnall 2nd Am.
Compl 11 64, 79; Boyd 2nd Am. Compl 164; Marenback 2nd Am. Compl 97Zi&imaro

2nd Am. Compl 1187, 104, the doctrinere§pondeasuperior is not applicable in 81983 claims.

Monell, 436 U.S. at 691. As such, Plaintiffs’ claims implicating the PSD amount to nothing
morethan insuficient “labels and conclusiorisTwombly, 550 U.S. 545, and as such we dismiss

theseclaims with respect to Defendant PSD.

ii. Section 1983 Claims against Defendant PFT

As discussed with regaré®aintiffs’ 81983claims againsbefendant PSDliability
against Defendant PRAnly attaches upon proof that the injury of whidaiftiffs complainwas

caused by an official policy or practicécGovern v. City of Philadelphia, 554 F.3d 114, 121

(3d Cir. 2009) Becausélaintiffs haveallegedno such factsther 81983 claims against

Defendant PFmust be dismissed.

iii. Section 1983 Claims against Individual Defendants

Individual liability in a81983 action is personal in nature, and a defendant is only liable

if he was personally, affirmatively involved in the alleged malfeasaBeeC.N. v. Ridgewood

Bd. of Educ., 430 F.3d 159, 173 (3d Cir. 2005). “Personal involvement can be shown through
allegations of personal direction or of actual knowledge and acquiescence.” Rode v.

Dellarciprete 845 F.2d 1195, 1207 (3d Cir.1988) (citation omitted).

13



The court concludes that Plaintiffs have failed to sufficiently plead an individipailcity
claim aganst Defendants’ Ackerman and Hathaway. Plaintiffs provide no allegations that

establish any wrongful conduct on behalf of these officials. Because resparmgairsioes

not apply in 81983 claims, these Defendants cannot be held liable for the attiogis
subordinates absent proof of their own wrongful conduct. As such, Plaintiffs’ gl98%

against Defendants Ackerman and Hathaway must be dismissed.

With respect to Defendants Ray, Gilbert, and IshnRlalntiffs have sufficiently pled
thatthese defendantstherpersonally directed, participated in, or acknowledged and acquiesced

in thediscriminatoryconduct of which they comain.

(a) Equal Protection

Plaintiffs ground their discrimination claims in the Fourteenth Amendment of the
Constitution and allege that their rights to equal protection and privacy were violated. With
respect to Plaintiffs’ equal protection clairfi$] o bring a successful claim under 42 U.S.C. 8
1983 for a denial of equal protection [under the Fourteenth Amendment], plaintiffs must prove

the existence of purposeful discrimination.” Chambers ex rel. Chambers v. Schoof Dis

Philadelphia Bd. of Educ., 587 F. 3d 176, 196 (3d Cir. 2009) (quoting Andrews v. Phila., 895

F.2d 1469, 1478 (3d Cir. 1990)Rlaintiffs mustdemonstratéthat [the)] received different
treatment from that received by other individualkl? As set forh above Plaintiffs have
sufficiently alleged facts to support thelaim that DefendastRay, Gilbert, and Ishmael
discriminated against Plaintifteased on their race and gender andgimatiarly situated
individuals were treated differentlyRlaintiffs allege that Defendants’ Ray and Ishmael referred

to each plaintiffas a “bitch” and that Defendant Ray made sexually explicit comments and

14



accused each of them of being “unfit to teach the African American studaviffliat

Elementary School because [thaye white.” Boyd 2nd Am. Compl. I 18; Marenbach 2nd Am.
Compl. T 19)yarnall2nd Am. Coml. § 16. Plaintiffs further allege that Defendant Ray required
all white teachers to read an article about white teachers’ inability toieélgdeach black

stucents seeBoyd 2nd Am. Compl. § 33; Ciccimaro 2nd Am. Compl. { 31; Marenbach 2nd Am.
Compl. T 32)yarnall 2nd Am. Coml. § 31and that Defendant Gilbert told a white teacher that
“because of her appearance it would be hard for her to teach a black stidaintiffs also

assert several examples of how their work conditions and privileges ccaatihges for them

to perform their jobs, and allege that black teachers were not subjected to thesensor®ke

Boyd 2nd Am. Compl. § 17; CicciMaro 2nd Am. Compl. §15; Marenbach 2nd Am. Compl. { 16;

Yarnall2nd Am. Coml. § 15.

(b) Invasion of Privacy

With respect to Plaintiffs’ invasion of privacy claims, Plaintiffs’ allege thdebBeant
Ray accessed their private personnel files in order to find grounds for firthigaaassing them,

and that Defendant Ray shared the files and his intentions wigm@aait Ishmael.

“[T]he right not to have intimate facts concerning one's life disclosed witholg one
consent” is “a venerable [right] whose constitutional significance we le@ogmized in the

past.” Bartnicki v. Vopper, 200 F.3d 109, 122 (3d Cir.1299n determining whether

information is entitled to privacy protection, [this Court] ha[s] looked atdrat is within an
individual's reasonable expectations of confidentiality. The more intimate swrdrthe

information, the more justified is the expectation that it will not be subject to public gcrutin

Fraternal Order of Police v. City of Philadelphia, 812 F.2d 105, 112 (3d Cir.1987). The Third

15



Circuit hasdeemed to be protected a private employee's medical information when sought by t

governmentWestinghouse Elec638 F.2d 570, medical, financial and behavioral information

relevant to a police investigate ability to work in dangerous and stressful situatiéngternal

Order of Police812 F.2d 105, a public employsehedical presgstion record, Doe v.

Southeastern Pennsylvania Trans. Auth. ( SEPTA ), 72 F.3d 1133 (3d Cir.1995), a minor

student’s pregnancy status, Gruenke v. Seip, 225 F.3d 290 (3d Cir.2000), sexual orientation,

Sterling 232 F.3d 190, and an inmate's HIV-positive status, Doe v. Delie, 257 F.3d 309 (3d

Cir.2001).

The right to avoid disclosure of personal matters is not absolute, howBudic health
or like public concerns may justify access to information an individual may desgmain

confidential.” Sterling, 232 F.3d at 195 (citing Westinghouse Elec., 638 F.2d at 5&&lso

Fraternal Order of Poli¢812 F.2d at 110 (“Disclosure may be required if the government

interest in disclosure outweighs the individual's privacy interests)the Third Circuit

explained inWestinghouse Electrjén order to decide whether an intrusion into an individual’
privacy is justified, “we must engage in the delicate task of weighing competargsts.” 638

F.2d at 578. The Court has also indicted that the following factors should be considered:

the type of record requested, the information it does or might contain, the pdtential
harm in any subsequent nonconsensual disclosure, the injury from disclosure to the
relationship in which the record was generated, the adequacy of safeguargsno pre
unauthorized disclosure, the degree of need for access, and whether there issan expre
statutory mandate, articulated public policy, or other recognizable publiestter
militating toward access.”

Id. Here, the informabn contained in the Plaintiffs’ personnel files is intimate and
private anl within Plaintiffs’ reasonable expectations of confidentialiBlaintiffs’ likewise had

a reasonable expectation that Defendant would not needlessly share suchimrfionitiatco-

16



workers or for the purpose of harassment. As dalamntiffs’ allegations against Defendant Ray

state a claim for violations of their Fourteenth Amendment right to privacy.

(c) Retaliation

Finally, Plaintiffs havepled 81983 retaliation claims in addition to the abov
discriminatory charges. To plead a 8 1983 retaliation claim, plaintiffs must $figuhat they
engaged in a protected activity, (2) that defendant’s retaliatory actiosuffecsent to deter a
person of ordinary firmness from exercising his or ights, and (3) that there was a causal

connection between the protected activity and the retaliatory actiauren W. Ex rel. Jean W.

v. DeFlaminis 480 F.3d 259, 267 (3d. Cir. 2007). The causal connection required to prove
retaliation can be establistt by showing “(1) an unusually suggestive temporal proximity
between the protected activity and the allegedly retaliatory action, amp@}ern of antagonism
coupled with timing to establish a causal link.” A defendant can defeat the claiay ifan

show that the actions would have been taken had plaintiff “not engaged in the protex¢ityd act

Id.

With respect to Defendant Ray, Plaintiffs have sufficiently pled a retalidaan where
theyallege that in response to their filing complaintslistrimination with their union,
Defendant Ray hired an individual to harass the women and went so far as to provide this
individual with aforementioned personnel files in order to aid in his harassment andl® ena
him to follow them to their homesSee Boyd 2nd Am. Compl.  17; CicciMaro 2nd Am.
Compl. 15; Marenbach 2nd Am. Compl. { Yé&rnall2nd Am. Coml. § 15Plaintiffs have
failed, however, to allege any facts sufficient to support this retaliation claimregpect to

Defendants Gilbert and Ismael.
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[11. Conclusion
For the reasons set forth above, Defendants’ motion to dismiss Plainéffssavill be

granted in part, and denied in part.

An implementing Order follows.
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