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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MUTUAL INDUSTRIES, INC.

V. CIVIL ACTION

AMERICAN INTERNATIONAL : NO. 115007

INDUSTRIES :

SURRICK, J. MAY _24 , 2017
MEMORANDUM

Present} before the Court is Defendafimerican International Industrieslotion for
Summary Judgment. (ECF No. 30.) For the following reasons, Defendant’s Motion will be
denied
l. BACKGROUND

Plaintiff Mutual Industries, Inc. is a Pennsylvania corporation that Isedlsity supplies.
(Am. Compl. 11 1, 3-6, ECF No. 10.) DefendaAnterican International Industriés the
“leading manufacturer and distributor of beauty supply products and skin care prodiect$.”
11.) This is a diversity action in which Plaintiff alleges that Defendant sought to elenina
Plaintiff from the beauty supply markiey tortiously interfering witHive distribution contacts
that Plaintiff had with thee different representative groug®d. 11 2, 11, 12.)

A. Procedural History

Plaintiff commenced this lawsuit in the Court of Common Piled@hiladelphia,
Pennsylvania. (Compl., Notice of Remouak. A, ECF No. 1.) Defendant removed the action
to this Court pursuant to 28 U.S.C. § 1332 and 28 U.S.C. § 1441. (Notice of Removal { 14.)
Defendant filed a motion for a more definstatement (ECF No. 3.)A MemorandumECF

No. 8) and accompanyingr@er (ECF No. 9jvere issuedgranting in part and denying in part
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Defendant’s motion. Plaintiff subsequently filed an Amended @aimt in compliance with this
Order. Defendant filed an Answer to the Amended Complaint. (ECF No. 12.)

At the conclusion of discovery, Defendant filed the instant MdborSummary
Judgment. (Def.’s Mot., ECF No. 30.) Plaintiff filed a Response (Pl.’'s Resp., ECF Nm@&3), a
Defendant filed a reply(Def.’s Reply,ECF No. 33.) This Motion is now ripe for disposition.

A. Factual Background

1. Mastex Industries

Plaintiff claims that thelisputebetweent and Defendanstemsfrom anunderlying
disagreemenabout Plantiff's use of the trade name Master some of its productsid() In
October 2008, Plaintiff purchasdthstexHealth, a division of Mastex Industries, Inc., a
company that manufactures professional beauty supplies and at-home heattthasespid.)*
Defendant subsequently purchased Thermal Spa Protausesparate division of Mastex
Industries, without knowledge that Plaintiff had previously purchased a differenbdiefs
Mastex. (Pl.’s Resp. 4; Ryzman Dep. 52-54, Pl.’s Resp. Ex. 9.)

In 2010, both Plaintiff and Defendant attended the CosmoProf tradeshas Vegas,

Nevada®! (Pl.’s Resp. 2.) At the show, Plaintiff's booth appeared uthgename “Mutuall

! In the Amende€omplaint, Plaintiffalleges that it purchased “Mastex Industties.
(Am. Compl. 1 3.)Plaintiff’'s Response to Defendant’s Motion states that it purchdsetex
Health (Pl.’'s Resp This is consistent with the information provided in Martin Lipkoisitz
affidavit (Lipkowitz Aff. § 5, Pl.’s Resp. Ex. 7) and his deposition testimony (Lipkodep.
71, Pl.’s Resp. Ex. 8).

%2 Thermal Spa sold paraffin wax and other related products. (Pl.’s Resp. 2.)
% Neither party provides a date for when Defendant purchased Thermal Spa.
* CosmoProf ishe largesannual beauty trade show in the world. Manufacturers and

manufacturing representative groups attend the show teedb@nd showcase their products.
(Pl.’s Resp. 2; Lipkowitz Dep. 46.)



Industries Mastex Health” and several of their products were also labeletthiwitame.
(Lipkowitz Dep. 9697.) According to Plaintiff, at some time around 10:30 a.m. on JulPL& (
Resp. 6; Lipkowitz Dep. 63, 92), Zvi Ryzman, Defendant’s owaleng withits Vice-President
Terry Cooper, an¥ice-President of Saledark Moestaapproached Plaintiff's booth(Pl.’s
Resp. 4; Lipkowitz Dep. 120; Ryzman Dep.)32t the time, Matin Lipkowitz, the National
Sales Manager of PIdiff's beauty division was representing Plaintiff at the boottipKowitz
Dep. 111.)At Plaintiff's booth, there was a confrontatibacause Plaintiff was displayirg
paraffin wax warmer that Ryzman thought Defanid‘owned the mold to” andecausélaintiff
was using thérade name Mastethat Ryzman also thought Defendant owned. (Ryzman Dep.
44-46, 54; Lipkowitz Dep. 115-116.)

Cooper entered Plaintiff's booth, and began pickingngh examinindPlaintiff's display
products. (Lipkowitz Dep. 112-13.) Cooper accused Plaintiff of being “unprofessional” and
claimed that Plaintiff had no right to display the products undevidstex name. Id. at 115.)
Cooper took thearaffin wax warmer off a shelf e back of Plaintiff’'s booth and said the
warmerbelongdto Defendant. Lipkowitz Dep. 115.) Coopedhen pulled Plaintiff's label off
of thewax warmer, which revealesbme writing (Id.) Lipkowitz claims that after Cooper
pulled Plaintiff's label off the wax warmer, he saw that there was somedlsagrinted there
but was unsure what it readd.(at117-18.) Lipkowitz took the warmer back from Cooper and
put it under the table in Plaintiff's boothld(at119.) During this time, Moesta was taking
pictures of the items Plaintiff had on disp. (d. at 119-20.)

Ryzman was also involved in the confrontation. According to Lipkowiyzman
“started to scream” at hinsothateveryone in the surrounding booths could heht. af122.)

Ryzman said“Your boss is a crook and a thief and a cheat and a liar, and he has no right



showing these products. He has no right using the name MastexKo\{liip Dep. 122.)

Ryzman also toldlipkowitz “he should be ashamed of himself’ and called him “dishorsest”

a disgrace to the industryld() Ryzman claims the c&rontation was not “comfortable,” blie

did not admit that he was yelling. (Ryzman Dep. 48-4yymanalsodid not remembeff i
onlookers watched the incident, but stdtit was unlikelybecause the confrontation happened
early in the morning. Id. at49.) Finally, Lipkowitz asked Ryzman and the others to leave, to
which Ryzman responded that his lawyers would be in contacPhathtiff. (Lipkowitz Dep.
125.) Ryzman testified thahe entire confrontation lasted about two or three minutes. (Ryzman
Dep. 48.) A short time later, a representative from Deferidkelivered aease and desiltter

to Lipkowitz asking Plaintiff to cease marketing its products under the Mastex tradgiidhik
Resp.Ex. 3, Cooper Letter Ex.; Lipkowitz Dep. 130.)

Following this confrontation, a few individuals from other companies, including
Morgenstern, Ron Grazulo, and a client from Texas, approached Lipkowitaldraim that
Ryzman had beediscussing the incident, and had been making disparaging comments about
Plaintiff and Lipkowitz. (Lipkowitz Dep. 62-6&4-86; Lipkowitz Aff. 40-41) Lipkowitz
claims that he was told by a “couple of people that were around [Defendantisjtbabthe
owner was telling people that he doesn’t want any of their rep gtowgell or represent iual
Industries.” (Lipkowitz Dep. 62.)

Ryzmanadmitsthat afterthe confrontation at Cosmoprof, he learned that Plaintiff had
purchased the right to use the nadiastex Health.” (Ryzman Dep. 88.) In fact, on
September 21, 2010, Plaintiff and Defendant entered into a settlement agreement wider whi
the parties agreed that Plaintiff was permitted to use the name “Mastex HeBkh.'s Answer,

Ex. B.)



2. BTB Sales & Marketing, Inc. Contracts

BTB Sales & Marketing, Inc. (“BTB”) represents manufacturers of prafeakbeauty
products. (Edward Berger Aff. I 3, Def.’s Mot. Ex) ®TB is compised of tvo separate
divisions that are separate companies: the northeast division and the southeast divisi
Berger Dep. 12-13, Def.’s Mot. Ex. H.) Both divisions are owned by Eric Berger, Edward
Berger and Frank Turchi. Hric Berger Dep. 1-A3; Lipkowitz Dep. 26-27.) On March 1, 2010,
Plaintiff entered intaamanufacturer’s representatisgreementvith BTB Northeast an@TB
Southeast whereby BTB agreed to market and sell Plaintiff's various protkgct (Pl.’s Resp.
Ex. 1, BTB Northeast Contragd®l.’s Resp. Ex. 2, BTB South&taContractlLipkowitz Dep. 34.)
BTB also represented some of Defendant’s products at that ¢ifne.Berger Dep. 223.)

At the 2010 Cosmoprof show, Eric Berggtnessedrom a distance thverbal
standoff” between Plaintiff and Defendant. (Eric @arDep. 24, 28.) Eric Bergbelievedthat
the argument wasboutPlaintiff using the name Masst on some of its products. (Eric Berger
Dep. 24.) After discussing the argument between Plaintiff and Defendanhwitthier BTB
owners, BTB determinetihat it was possible that issues between Plaintiff anéri2iint would
continue to arise in the future. (Eric Berger Dep. 25, 27-28, 31-32.) At CosmibpcdBerger
and Frank Tucci discussed what heghpened between Plaintiff and Defendant with Defendant’s
employees. Il. at31-32.) Then, BTB determined that it was in its best interest to stop
representing Plaintiff's productsld(at 32.) BTB informed Defendant that BTB would no
longer be representing Plaintiff's productséd. @t 3233) On Juy 20, 2010BTB terminated its
agreementvith Plaintiff for theNortheast region. (Ps Resp. 7; Lipkowitz Dep. 43.)
According to Edward BergeBTB’s decision to discontinue its agreement with Plaintiff was

“made soléy by BTB, and was not influence[d] in any way by [Defendant].” (Edward &erg



Aff. § 11.) Eric Berger explained that BTB'’s decision was based on BTBrifgsof just that
[Cosmoprof] show and [Plaintiff and Defendant’s] argument and things like tHat¢ Berger
Dep. 34))

OnMarch 1, 2011, BTBenewed itoneyearcontract with Plaintiff for th&Southeast,
through Eric Berger (Pl.’'s Rep. 9.) One month later, on April 1, 2011, BTB terminated the
renewed contract and stopped representing Plaintiff in the Southeast. (ltpRewi 43, 135.)
BTB decided to “disengage¢pmpletely” from represeintyg Plaintiff after BTB heardromits
customers that Plaintiff was pursuing a lawsuit against Defendant. B&nger Dep. 41-42.)
Eric Berger testified that none from BTB ever spoke to Defendant about the current lawsuit.
(Eric Berger Dep. 4243.)

3. VNC Contracts

VNC Sales & Marketind“VNC”) represents manufacturessprofessional beauty
products. (Coleman Dep. 10, Def.’s Mot. EX) NC ismade up of fiveerritories, whichare
each separate legal entities controlled by eitttaarlie Colemarmr Kevin Van Nest. 1. at 10,
37) Coleman owns majority share iand operates VNC Northeast ailC Midwest (Id. at
37-38;Van NestDep.10-11, Def.’s Mot. Ex. B. Van Nestowns a majority share iand
operates VNG outhwestYNC Westcoast, anNC Southeast (Van NesDep.10-11.) VNC
represents Defendant’s product lines in the northeast, midwest, and southwest.agdodgm
12-13.) VNC represented many of these lines in 200D) (

On October 1, 2010, Plaintiff and VNC Northeastered into a contract whereby VNC
agreed to represePlaintiff's products in theartheast.(Pl.’'s Resp. Ex. 5.) On November 1,
2010, VNCWestcoast also entered into a contract Widintiff, agreeing to represent Plaintiff's

products throughout the west coast. (Pl.’sgR&sPI.’s Resp. Ex. 4.)On March 1920, 2011,



Plaintiff appeared at the Northeast Beauty Representatives Associ&teBBRA’) Easten
Buying Conference Trade 8W under the VNC banner because VNC Northeast was
representing Plaintifat the time (Lipkowitz Aff. 1 5354.)

On April 1, 2011, Plaintiff received a letter from Coleman and Van dfégNC. (Pl.’s
Resp. Ex. 6.) The letter informed Plaintiff that VN@sterminating its relationships with
Plaintiff “asto all lines and for all purposes effective April 1, 2011PIl.’s Resp. Ex. 6.)The
letter did not cite a reason for the terminatiolal.) (According to Coleman, the termination
letter was sent beaae Plaintiff’'sproduct line “was just not generating enotigind VNC’s
representativeneeded to concentrate on the larger lines. (Coleman Dep. 27-28.) Coleman
decided that VNC would stop representing Plaintiff's products in the northeemst.régGoleman
Dep. 31, 33.)Colemansaid his decision was not discussed id#fendant. (ColenmaDep. 32-
33.) John Madia, the territory manager for VNC Westcoast (Coleman Dep. 10-11¢ddecid
stop representing Plaintiff's products on the weestst® (Van Nest p. 16) According to
Madia, VNC'’s decision to terminate its agreement with Pitwiias made solely by VNC, in
the best interests of the company, and was not controlled by [Defendant].’s (deF, Madia
Aff. § 8.) Lipkowitz testified that David Harrison, John Madia, and two female repréisesta
each told him that VNC had to resign Plaintiff’'s product line because Coleman bac:dea
call from Defendantsaying that we would suggest that you no longer represent Mutual

Industries.” (Lipkowitz Dep. 1589, Lipkowitz Aff. 1 60.)

® Coleman said VNC's decision to stop representing Plainfifbslucts on the Westcoast
was made by Van Nes{Coleman Dep. 32-22.) This conflictsth Van Nests testimony that
he had nothing to do with terminating VNEestcoass agreement with Plaintiff. (Van Nest
Dep.21.)



4. CFN Contract

CFN Beauty Representation or CFles and Marketing (“CFN”) represents
manufacturers of professional beauty produ¢@ohen Aff. § 3 Def.’s Mot. Ex. JCohen Dep.
8, Def.’s Mot. Ex. K.) CFN is a partnership owned by Charles Cohen, Steven Nutile, and Gary
Fishkin. (Cohen Dep. 8.) CFN represents some of Defendant’s brands in the northeast. (Cohe
Dep. 11.) On July 16, 2010, at Cosmoprof, Cohen visited Plaintiff's booth, and according to
Lipkowitz, expressed interest representing Plaintiff's products in the Midwesgion. (Pl.5
Resp. 4; LipkowitzAff. 11 26:27; Lipkowitz Dep. 168-69.) Cohen allegedly told Lipkowitz “I
would like to have [Plaintiff’'s product line] for the Midwest,” and agreed to send Lipk@w
contract. (Lipkowitz Dep. 169.) Cohesays thato such interestvas ever expressed. (Cohen
Dep. 17.) A few days laterCohen informed Plaintiff via telephone that CFN would not
represent Plaintiff'product line. (PIs Resp. 7; Lipkowitz Aff. § 49; Cohen Dep. 19.)
Lipkowitz claims Cohen said “we would love to represent you in the midwest, but a lot of us
reps are under pressure from [Defendant] not to be involved with you.” (Lipkowitz Dep. 170.)
Cohen again denied making any such statements, an@BHideclined to represent Plaintiff's
product line because Cohen was not interested in doing business with Lipkowitz. (Cphen De
19-20.) Cohen states that CFN’s decision toemdér into a business relationship with Plaintiff
was “made solely by CFN, and was not influaehiteanyway by [Defendant].” (Cohen Aff]
9.) Further, Cohen says tHaEFN was never contacted by Defendaith regard taPlaintiff's
interest in having CFN represent its productd. gt I 8; Cohen Dep. 20-21.)

5. Plaintiff's Other Contracts with ManufacturirRepresentatives
Plaintiff alsohas contracts with other companies that represent manufacturers of

professional beauty productsSeeLipkowitz Aff. § 67.) Specifically, Plaintiff has a contract



with Lewis and Associates for representation on the west coast, and wittoday @
representation in the southwestd.(f 67.) Both Lewisnd Associateand Jay Stone still
represent Plaintiff's product lise (d. § 69.) Neithecompany represengy of Defendant’s
product lines. I¢l. T 68.)

. LEGAL STANDARD

A. Summary Judgment Standard

Under Federal Rule of Civil Procedure 56(a) summary judgment is approjirizie “
movant shows that there is no genuine dispute as to any material fact and the snewtihed
to judgment as a matter of law.” The moving party has the initial burfdgrowing that no
genuine issue of material fact exissdderly v. Ferrier 419 F. App’x 135, 136 (3d Cir. 2011)
(citing Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)). If the movant carries his burden, the
nonmoving party must “set forth specific facts demonstrating a genuine issualforltf; see
also Celotex477 U.S. 317 at 324 (“[T]he nonmoving party [must] [] go beyond the pleadings
and by her own affidavits, or by the depositions, answers to interrogatoriesinaisgians on
file, designate specific facts showing that there is a genuine issue fo); thakman’s Ins. Co.
of Newark, N. J. v. DuFresné76 F.2d 965, 969 (3d Cir. 1982) (honmovant cannot “rely merely
upon bare assertions, conclusory allegations or suspicions”).

In determining if a factual dispute is genuitige Court must consider whether “the
[record] evidence [taken as a whole] is such that a reasonable jury could returrciefeetde
nonmoving party . . . The mere existence of a scintilla of evidence psutof the plaintiff's
position will be insufficient; there must be [significantly probative] evigemie which the jury
could reasonably find for the plaintiff.Bialko v. Quaker Oats C0o434 F.App'x 139, 141, n.4

(3d Cir.2011) (quotincAnderson v. Liberty Lobby, Ine77 U.S. 242, 248, 252 (1986)). “A



disputed fact is material if it would affect the outcome of the suit as determined by th
substantive law.”J.S. ex rel. Snyder v. Blue Mountain Sch..D&50 F.3d 915, 925 (3d Cir.
2011) (quotingsray v. York Newspapers, ln®57 F.2d 1070, 1078 (3d Cir. 1992)). The Court
must view facts and inferences in the light most favorable to the nonmoving lgarty/e are
not permitted to resolviactual disputes or make credibility determinatio8gigel Transfer, Inc.
v. Carrier Exp., InG.54 F.3d 1125, 1127 (3d Cir. 1995)

B. Applicable Law

Initially, we address what law applies to Plaintiff's claims.federal diversity cases, a
federal court applies the confliof-law rules of the forunstate in which it sitsSee Garcia v.
Plaza Oldsmobile LTD421 F.3d 216, 219 (3d Cir. 2005). Under Pennsylvania choilzavof-
rules, “the first question to be answered in addressing a potential conflastoBispute is
whether the parties explicitly or implicitly have chosen the relevant |&ssicurazioni
Generali, S.P.A. v. Clovel95 F.3d 161, 164 (3d Cir. 1999). Courts should apply the state law
that the parties have agreed updoh; Atl. Pier Assocs., LLC v. Boardakan Rest. Partné4sy
F. Supp. 2d 474, 486 (E.[P.a.2009) (“Generally, if the parties have agreed to the applicable
law, that agreed upon lashould be given effect.”). Here, the parties agree that Pennsylvania
law governs Plaintiff's tortious interference claim&eéDef.’s Mot. 21; Pl.’s Resp. 12.)
Accordingly, we will apply Pennsylvania law to Plaintiff's claims.
1.  DISCUSSION

Pennsylvania recognizes both interference with existing contractuaymsland
interference with prospective contractual relations as branches of theitderf@rence with a
contract. See U.S. Healthcare, Inc. v. Blue Cross of Greater Ridi8 F.2d 914, 925 (3d Cir.

1990). “While the two branches of tortious interference are distinct, they shametiedly the

10



same elements.Brokerage Concepts, Inc. v. U.S. Healthcare,.]d€l0 F.3d 494, 529 (3d Cir.
1998). A claim for intentional interference with contractual or prospective coiahrelations
requires proof of:

(1) the existence of a contractual or prospective contractual or
economic relationship between the plaintiff and a third party;

(2) purposeful action by the defendant, specifically intended to
harm an existing relationship or intended to prevent a prospective
relation from occurring;

(3) the absence of privilege oustification on the part of the
defendant;

(4) legal damage to the plaintiff as a result of defendant’s conduct;
and

(5) for prospective contracts, a reasonable likelihood that the

relationship would haveoccurred but for the defendast’
interference.

A. Tortious I nterference with a Contract

Here,the parties do not dispute that Plaintiff had contracts with-fhartiesBTB and
VNC. Under these contracts, BTB Northeast, BTB Southe&KE, Northeast, and VNC
Westcoashad agreed to sell and rkat Plaintiff's product lines Thereforethe first element of
a claim for tortious interference with a contrhas been satisfiedl'he legal damage element of
tortious interference is similarly not in dispute at this tini&ereforethe fourth element of a
tortious interference claifnas been satisfiefr present purposes. (Pl.’s Resp. 12.)

Thesecondand thirdelemens of tortious interferengavhich are closely relatedrenot
asclearin this case The second elemer-purposeful action intended to harmeguiresthat
Plaintiff show that Defendant acted for the purpose of causing harm to Pla@igfin v. Point

Park College 272 A.2d 895, 899 (Pa. 1971). While Defendant did not have to act with the

11



specific intent to interfere with Riiff's contract, it must have acted “improperly and with the
knowledge that such interference is substantially certain to ocBarrhasters Bartending Sch.,
Inc. v. Authentic Bartending Sch., In831 F. Supp. 377, 386 (E.D. Pa. 1996 afain omittel).
Intent can often be inferred from circumstantial evidence such as a deferstiztet'sf mind and
possible motivesGeyer v. Steinbronrb06 A.2d 901, 910 (Pa. Super. Ct. 1986) (explaining that
because it is rare for a defendant to declare he intended to interfere with a gahtract
relationship, a jury is often “called upon to draw an inference from circumsteviti@nce” on
whether the requisite intent existed).

Thethird element—absenc®f privileges or justificatior-requires Plaintiff to show
Defendant'sactions were improperEmpire Trucking Co., Inc. v. Reading Anthracite Coal, Co.
71 A.3d 923, 934 (Pa. Super. Ct. 2013). In determining whether or not an actor’s eeasluct
“proper,” the Court is guided by the following factors:

(a) the nature of the actsrtonduct(b) the actors motive,(c) the interests ahe

other with which the actor's conduct interferes, (d) the interests sought to be

advanced by thactor,(e) the social interests in protecting the freedom of action

of the actor and the contractual interests of the otfigrthe proxmity or

remoteness of the actor’'s conduct to the interferencégnte relations between

the parties.

Nathanson v. Med. Coll. of P826 F.2d 1368, 1388-89 (3d Cir. 1991).

Although whatis not proper conduct in a given situation is not capable of being precisely
defined, the central inquiry ishether the defendant’s conduct is “sanctioned by the ‘rules of the
game’ which society has adoptedGlenn 272 A.2d at 899. In applying these factors, the issue
in each case is “whether the interference is improper or not under the ciratesstahether,
upon a consideration of the relative significance of the factors involved, the conduct should be

permitted without liability, despite its effect of harm to anothéttillips v. Selig 959 A.2d 420,

430 (Pa. Super. Ct. 2008) @iion omitted). Normal competitive activities do not constitute

12



tortious interference with contract. See Gilbert v. Otterse®50 A.2d 550, 554 (Pa. Super. Ct.
1988).
1. Interference with BTBlortheast Contract

It appears from Plaintiff dmended Complaint and Plaintiff's Respotisat Plaintiff is
alleging that Defendant interfered with the want Plaintiff had with BTB Northeast by
accusing Plaintiff of unethical business practices at Cosmoprdifyasidecting BTB to stop
doing business with Plaintiff. An. Compl. 19 10-15; Pl.’s Resp. 13-14.) Defendant moves for
summary judgment claimingpat Plaintiff has not producéd single piece of evidenced
support its claim.(Def.’s Mot. 29.) Plaintiff claims that it has supplied enough evidence to
survive this Motion. (Pl.'s Resp. 13-14A review of tre record reveals that Plaintiff has
edablished that material facts are in dispwith regard tovhetherDefendant intentionally and
improperly interfered with the BTB Northeast contract.

Plaintiff's version of the events at Cosmoprof would supfi@tinference that Defendant
actedpurposefuly to harm Plaintiff Lipkowitz testified that on July 18, 2010, Defendant’s
owners and employees came to Plainti@@smoprof booth and “screamed” accusations and
insults at Lipkowitz for several minutes, allowiath of the manufacturing repsentative groups
in the surrounding area to hear. (Lipkowitz Dep. 1Ryymanspecifically accused Plaintiff of
having no right to use the Mastex name. In fact, Plaintiff did have the right to udadtex
name and some of the accusations made by Ryzman were later determined to béuntrue.
Cosmoprof BTB’s Eric Berger witnessed theonfrontation. Defendant’s employees then spoke
to the owners of BTB about the confrontation, at which time BTB decided it wasHis B&st
interest to stop represtamy Plaintiff in the northeast. BTB informed Defendant of its decision.

BTB’s Eric Berger also admitted that BTB Northeast stopped represétiamdiff because of

13



the confrontation between Plaintiff and Defendant at Cosmoprof, although he said that
Defendant did not explicitly pressure BTB into terminating its contract with Plairéfendant
disputes these facts to the extent that Ryzman did not admit he was “screantinglleoiuthe
confrontation uncomfortable. Ryzman also said he did not ré®erfinmanufacturing
representative groups were around during the confrontation, but he thought that it kedg unli
because the confrontation occurred early in the morning. These factual disppdew/ladther a
jury can infer that Defendant intendedhtarm Plaintiff.

Viewing thesalisputedfactsin the light most favorable to Plaintiff, a reasonable
factfinder could conclude that at Cosmoprof, Defendant’s owner and empémtedwith the
intent to harm Plaintifby publicly and conspicuously confronting and insultiigintiff when
Plaintiff was surrounded by manufacturing representative groups. A jurjumlagr find that
Defendant’'s employees actedth the knowledge that a public confrontatieith Plaintiff at
Cosmoprof was substantially liketo interfere with contracts that Plaintiff had with
manufacturing representative groups that were present. Thus, if Plawdiisn of the events
at Cosmoprofs believedto be true by a jury, the second element of tortious interference with a
contract will have been establishe8ee Rossi v. Schlarbapy600 F. Supp. 2d 650, 660 (E.D.
Pa. 2009) (denying summary judgment on tortious interference claim whenittgfislaersion
of the facts supporteadtent to interfere).

Plaintiff's version of the events at Cosmopeoiild also support a finding that
Defendant’s conduatasimproper. Defendant’s owner went to Plaintiff's booth because he
thought Plaintiff was misrepresenting Defendant’'s wax warmer and trade aanotivethat
could be considered propeEmpire Trucking Cq.71 A.3d at 935 (“[A]ct[ing] tgorotecta

legitimate business interest alone does not privilege [a competitor’s] actiadewijever the

14



way in which Defendant’s owner and employees insulted andgedPlaintiff of wrongdoing,
which causedTB Northeast to terminate its contract with Plaintiff two days Jat@nnot be so
easily labeled as propePhillips, 959 A.2d at 433 (statirfpat“in some circumstances
misrepresentations and/or rumor monggiy a competitor may constitute improper
interference with contractual relations”Jhere is alispute over how Ryzman confronted
Plaintiff andwhich of therepresentativewerepresent during the confrontation. These two facts
impact a determination of whether Defendant’s conduct was proper becauseitbehat
Defendant’s conduct and Defendant’'s motive are factors that should be considaralliating
“proper” conduct.If Plaintiff proves that Ryzman was in fact yelling at Plaintiff's booth when
manufacturing representative groups were around, a reasonable factfindemabDieféndant’s
conduct improper Overall,a jury must resolve factual disputes surrounding whapdragd at
Cosmoprotbefore adeterminatiorcan be madwith regard tovhether Defendant’s aons fall
outside the societéfules of the game” or eresimply normal competitive behavior.

Plaintiff hasestablished thdtactual questions remain with redarto whatappened at
Cosmoprothatare materiato determiningwhether Defendant intentionaliyndimproperly
interfered with Plaintiff'scontractwith BTB Northeast Consequently, issues for trial remain,
and summary judgment is not appropriate onr@auas it relates to the BTB Northeast contract.

2. Interference with BTB Southeast and VNC Contract

Plaintiff claims that Defendant tortiously interfered with the congrtett Plaintiff had
with BTB Southeasand VNC Plaintiff alleges that Defendadirected BTBSoutheast and
VNC to terminate their respective contracts with Plaintiff. Plaintiff contémalsDefendant’s

interference can be inferred from circumstantial evidenceptiratrily relates to the timingnd

15



context of the terminatioh Most notably, both BTB Southeast and VNC terminated their
respective contracts with Plaintiff on the exact same day, without anynptioe. ‘We are[]

mindful that the evidence relied upon by the non-moving party need not be direct evidence, but
may be circumstantial evidence and the inferences reasonably deducible théré&fifo®AGE,

Inc. v. Mellon Ventures, L.P896 A.2d 616, 626 (Pa. Super. Ct. 20@&e also Geyeb06 A.2d

at 910 (“[T]he jury usually will be called upon to draw an inference ftooumstantial

evidence.”). Courts are permitted to infer factual conclusions based on circumstantial evidenc
when “human experience indicates a probability that certain consequencesl ckmfallow

from the basic circumstantial factsEdward J. Sweeney & Sons, IncTexaco, InG.637 F.2d

105, 116 (3d Cir. 1980).

i BTB Southeast

BTB Southeast renewed its contract with Plaintiff on March 1, 2011. The contract was
renewed for one year, and termination of the contracipeasitted withninetydays written
notice. However,on April 1, 2011, only one month after reviag its contractBTB Southeast
cancelled its contraetith Plaintiff. BTB Southeast did not provide any prior notzélaintiff,
either written or oral, before terminating the contrd&T.B Southeast decided to “disengage]]
completely” from representing Plaintiff after BTB heard from its customeatstaintiff was

pursuing a lawsuit against Defendant. (Eric Berger Dep. 41B)gancelling its Southeast

® Plaintiff also offers direct evidee that Defendanortiouslyinterfered with Plaintiff’s
contracts. Plaintifbllegesthat agents from both BTB Southeast and VNC told Lipkowitz that
Defendant had pressured them into terminating tespective contrastith Plaintiff.
(Lipkowitz Dep. 63, 138-167.) Defendant argues that Lipkowgiasements are inadmissible
hearsay, and offexdemsition testimonyrom Coleman and Berger, who demgny of the
Lipkowitz assertions Since weconcludethat Plaintiff ha offered sufficienticcumstantial
evidencao demonstrate that there is a dispute of material fact as to whether Defendant
improperly intervened in Plaintiff'santractual relationshgy we need not addretbe hearsay
issue at this timeThat issue wllbe addressed based upon the circumstances at trial.
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contract without any notice one month after signing its renewal lease, BT&®dhonor its one-
year contract with Plaintiff, nor did it provide the required ninety-day notice.
i. VNC

VNC signed aontract with its Northeast region on October 1, 2010, and signed a
contract with its Westcoast region on November 1, 2010. VNC was required to provide thirty
days written notice in order to terminate its consagth Plaintiff. Like BTB SoutheastyNC
terminatedall of thecontractghatit hadwith Plaintiff on April 1, 2011. VNC did not provide
any prior notice, either written or oral, before terminating its contracts \athtif. Rather,

VNC simply sent dax to Plaintiff stating it was terminating its relationships with Plaintiff “as to
all lines and for all purposes effective Aptil2011.” (Pls. Resp. Ex. 6YNC'’s fax did not cite
any reason foits termination.

In addition VNC cancdled its contract with Plaintiff only ten days after Plaintiff
displayed its products under thastexbrand at the 2018leBRA Eastern Buying Conference
Trade Show. Specifically, Plaintiff was displaying its Mastex productsruhdé/NC banner.
Lipkowitz statedwhile at theNeBRAtrade sbw, he spoke with onef VNC'’s representatives,
Charlie Coleman. According to LipkowitZoleman saidwe look for a great relationship

between [VNC] and [Plaintiff].* (Lipkowitz Dep. 140.)Lipkowitz stated that Coleman said he

"Defendant argues that these statements should be rejected as inadmissible Waarsa
agree thatHearsay statements can be considered on a motion for summary judgment only if they
are capable ofdmission at trial' Shelton v. Univ. of Med. & Dentistry of New Jersz®3 F.3d
220, 226 n.7 (3d Cir. 2000However, we disagree with Defendant that these statememistare
necessarily capable of admission at trial.

Thestatements may be admissibidepending on the purpose for which theyr¢ajised.”
New L&N Sales & Mktg., Inc. v. Menagddo. 97-4966, 1998 WL 575270, at *5 (E.D. Pa. Sept.
9, 1998) see also E.E.O.C. v. Standard Register, 805 F. Supp. 2d 77, 81 n.5 (M.D. Pa. 2011)
(holding that the court is permitted to consider the deposition testimony becaunsa-imoving
party “might offer th[e] statement into evidence for some purpose other thasviothpe truth of
the matter assertédcitation omitted). Here, Coleman’s stamentamight be used to
demonstrate his intent, motive, or pladee United States v. Hernand&z6 F.3d 719, 726 (3d
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was “very, very happy wh [Plaintiff's] line.” (Id. at 142.)It is notable tha¥NC was
representingPlaintiff's Mastexproducts at the NeBRA trade show ten days before VNC
suddenly terminated the contra&ince Defendant created an improper disturbance at
Cosmoprof in 2010 because Plaintiff was selling its products under the Mastex brand, end sinc
Plaintiff similarly marketed its products under the Madbrand at NeBRA in 2011, it would be
reasonable for a jury to infer that Defendant may have aoi@aperly in order to keep its
consumer base. Plaintiff has produced evidence showing that only ten days before it suddenly
terminated its relationship with Plaintiff, VNC was satisfied with Plaint@iventhat VNC also
had a contractual relationship with Defendant at the time, a reasonable juryaatlicte that
DefendaninfluencedVNC to terminate its contract with Pidiff after observing VNC promote
Plaintiff's Mastex products.

This fact, coupledvith the fact that BTB Southeast terminated its contract with Plaintiff
on theexact same dayaises a dispute of material fag to whether Defendatartiously
interfered in Plaintiff's contractual relationships with BTB Southeasté@. Lipkowitz
testifiedthat “[t]he only sales Reps that have ever dropped [Plaintiff] did so eithes at t
CosmoProf . . . or ten days after the 20EBRA show . . . .” (Lipkowitz Affidavit 7.) At both
of those trade show®laintiff was displaying its Mastgxoducts. Plaintiff maintains that the
only time that a sales representative has terminated a contract with Plaintiieis#les

representativalso had an ongoing contractual relationship with Defendant.

Cir. 1999)(“The rule is now firmly established thaete are times when a state of mind, if
relevant, may be proved by contemporaneous declarations of feeling or intéatidr{cand
internal quotation marks omitted)).

Given that these statements may be capable of admission at trial, we will coresidet th
this stage. We note, however, that this considerationrdesake the statements automatically
admissible at trial SeeFraternal Order of Police, Lodge 1 v. City of Cam@d842 F.3d 231, 239
(3d Cir. 2016) (“We do not, of course, intend this ruling to control whether these out-of-court
statements will actuallipe admitted at trial. That question need not be answered now.”).
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In this casehuman experienc&ould permitareasonable jury to find that Defendant
improperly interfered with Plaintiff's contractual relationsgwgth BTB Southeast and VNC.
Accordingly, issues for trial remain, and summary judgment is not appropridtelases to
Plaintiff's contracts with BB Southeast and VNC.

B. Tortious I nterference with a Prospective Contract

To establish a “prospective contractual relationsi®gnnsylvania lawequires that there
be an‘objectively reasonablerobability” that a contract would hageme into existece.
Schulman v. J.P. Morgan Inv. Mgmt., In85 F.3d 799, 808 (3d Cir. 1994jt(ng Thompson
Coal Ca v. Pike Coal Cq 412 A.2d 466, 471 n.P&.1979)). The probability must be
“something less than a contractual right but more than a mere hope that theseanfliture
contract.” Acumel LLC v. Advanced Surgical Serv., Ine61 F.3d 199, 213 (3d Cir. 2009)
(citation omitted) “This is an objective standard which of course must be supplied byaideq
proof” Polay v. West CoNo. 88-9877, 1990 WL 59351, at *10 (E.D. Pa. May 7, 1990)
(citations omitted)

Plaintiff alleges that Defendant tortiously interfered with the prospectivieaxa that
Plaintiff had with CFN.As evidence that there was a prospective contract, Plaintiff refers to
Lipkowitz’s interactions with CFN employe€huck CohenLipkowitz testified that at
Cosmoprof, he called Cohen over to his booth and told Cohen about Plaintiffs’ products, and his
desire to do business with CFN. Lipkowitz stated that Cohen brought four salsenégiiees
over to Lipkowitz’s booth. Cohen subsequengtf Lipkowitz’s booth and then returnégenty
minutes later.According to Lipkowitz, Cohestatecthat he “would like to have [Plaintiff’s line]
for the Midwest.” (Lipkowitz Dep. at 168-69.) In response, Lipkowitz told Cohen to calbhim

Thursday, that they would “set up a sales meeting” during that phone call, and that he would then
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“fly out to Chicago as soon as the sales meeting is availalite)’ IG response, Cohengh
stated “that sounds good to me” and told Lipkowitz that he would call him on Thdrgthy.

Cohen specifically rejects makiragy of these statement€ohen stated that he never
told Lipkowitz that he was interested in representing Plaintiff, and that hel weukr want to
be involved in conducting business with Lipkowii#.review of the record reveals that Plaintiff
has established that material facts are in dispiiteregard tovhether there was a prospective
contract between CFN and Plaintiff. Cohen’s allegfadements at Cosmoprof indicate that
there is more thaa“mere hope” that there would be a contractual relationship between CFN and
Plaintiff. Acumed561 F.3d at 218&itation omitted) Cohen’s statements suggest that he
intended to sell Plaintiff's products, and that he intended to set up meetings pkithvitz in
order to develop this business relationship. This is sufficient to demonstrate afprespec
contractual relationship between CFN and Plaintiff.

Lipkowitz states that Cohen called him the Thursday following Cosmoprof, informing
him that he @l not wish to represemlaintiff’'s products. Cohen denies this. According to
Lipkowitz, Cohen reaffirmed during the phone call that he would “love to septgPlaintiff] in
the Midwest; however he did not attempt to form a business relationship with Plaintiff.
(Lipkowitz Dep. 170.)As discussed abové,Plaintiff proves that Ryzman was in fact yelling at
Plaintiff’'s booth when manufacturing representative groups wete vicinity, a reasonable
jury may find that Defendant acted with intent to harm Plaistdfospective contract, and may
thus find Defendant’s conduct improper. Gitba testimonyhat Cohen demonstrated an

interest in representing Plaintiff, and yet refused tbukiness with Plaintiff shortly after

8 Defendant argues that Cohen’s statements should not be considered becaarge they
inadmissible hearsay. Similartimereasoningabove, there is a possibility that Cohen’s
statementsould be used to show his theristing state of mind to prove his inteplan, or
motive—that he intended to form a contractual relationship with Lipkowitz in the future. Again,
the admissibility of any hearsay statements will be determined at trial.
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CosmoprofPlaintiff has establishetthatmaterial facts are in dispute as to whether Defendant
improperly interfered with this potential contradtherefore, issues for trial remain, and
summary judgment is not apjpiate as it relates to Plaintiff’'s prospective contract with CFN.
V. CONCLUSION

For the foregoing reasons, Defendant’s Motion for Summary Judgment \weinied

An appropriate Order follows.

BY THE COURT:
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R.BARCLAY SURRICK, J.
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