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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GLENDA JOHNSON, et al.
V. : Civ. No. 11-5782
and all related cases
SMITHKLINE BEECHAM
CORPORATION, et al.
Diamond, J. March 9, 2015

MEMORANDUM

Special Master William T. Hangley has recommended that | impose sanatidiegens
Berman Sobol Shapiro LLP for the firm’s bad faith and dishonesty in litigétmeg products
liability actionsit brought against the manufacturers and distributors of thalidomide.
Hangley found that Hagens Berman continued to prosecute the asBtrefter it knew they
were baselesgimebarred, or both. Unfortunately, the firmdéshonesty irresisting sanctions
and itsObjectionsto Mr. Hangley’'s Report and Recommendatmmly confirm his findings.
Accordingly, 1 will overrule tle Cbjections andapprove and adopt the Report. Pursuant to 28
U.S.C. 81927 and the Court’s inherent authority, | impose sanctiorieetaw firm ofHagens
Berman Sobol Shapiro LLP.

l. PROCEDURAL HISTORY
| have previously set out th®rtuous background of this litigation. See Johnson v.

SmithKline Beecham Corp. F. Supp. 3d _ 2014 WL 5285943at *1-4 (E.D. Pa. Oct. 16,

2014). Briefly, from 2011 to 2013pifty-nine Plaintiffs filed suit inPennsylvaniastate court
alleging thatsome 50 years before, thalidomide caused them to suffer severe birth defects.
Invoking diversity jurisdiction, Defendants removed all tases which were assigned to me

and other Judges diiis Court. The Third Circuit, upholding my refusal to remand, ruled that

this Court had diversity jurisdictianJohnson v. SmithKline Beecham Corp., 724 F.3d 337 (3d
1
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Cir. 2013). All thalidomide cases were then consolidated before me for pretrial purp&sese (
No. 11:5782,Doc. No. 94.) During discovery, three additional Plaintiffs filed suit in this Court.
All fifty -two Plaintiffs are represented by Hagens Berraaa local counsel.

Giventhat Plaintiffs’ injuriesoccurred in the late 195@s early 1960sHagens Berman
anticipateda statute ofimitations affirmativedefensepleading with specificity that Defendants’
fraudulent concealmentspecting thalidomide’s dangerousnéssl tolled the running of the
limitations clock SomePlaintiffs alsoinvoked equitable tolling alleging that they could not
reasonably have discovered until very recently that thalidomadeaused their injuries(See,
e.g, Case No. 12-4542, Compl. 1 16, 19; Case No. 13-4591, Compl. 11 18, 21, 24.)

Plaintiffs’ claims were subject ta one or two-year limitations period See42 Pa. Cons.
Stat. 8 5524(2), (7) (twygear limitations periodor personal injury claimsid. 8 5521(b) (court
must apply the limitations period of “the law of the place where the @daoruedor . . . the law
of [Pennsylvania], whichever first bars the claimDefendantshusargued vigorously that they
shouldnot be compelled to defend against claims that were so obvioushpémed. Because |
was obligaeédto accept Plaintiffs’ allegations as trdewever,| denied Defendants’ dismissal
motions noting that “I cannot determine, at this early stage in the litigation, the viability of
Plaintiffs’” tolling allegations (Case No. 11-5782, Doc. No. 92.)

Defendantsthen maderepeated attempts tdiscover when each Plaintiff knew or
reasonably should have known that thalidomidel caused his or her birth defsc See

generallyMest v. Cabot Corp., 449 F.3d 502, 510 (3d Cir. 2006)ér Pennsylvanikaw, the

limitations clock istolled until “the plaintiff knows, or reasonably should know (1) that he has
been injured, and (2) that his injury has been caused by another party’s conduatal(inter

guotation marks omitted))ine v. Checcip 870 A.2d 850, 859 (Pa. 2005) (Pennsylvania’s




fraudulent concealment doctrine tolls themitations clock until the “injured party knows or
reasonably should know of his injury and its cause”). Defendants Wwkellg have had greater
success trying to nail butter to a treAs | have describedR?laintiffs provided no responses,
misleading “collective” responses, or absurd responstgesediscoveryefforts SeeJohnson,
2014 WL 5285943, at *3-4.

After Defendantgiemonstratethat contrary to my Orders, several Plaintifésl failed to
produce highly probative evideneencluding online posts thahey have known for decades
that thalidomide caused their birth defee@efendants urged me to dismiss all Plaintiffs’
Complaints with prejudice.(Doc. No. 232.)Once again| declined to do so. Instead, on June
17, 2014, proposed appointinylr. Hangley to serve as Speciscovery Mastepursuant to
Rule 53 (Doc. No. 239); Fed. R. Civ. P. 53(b)(1). On June-afer all Parties ated that they
had no objection—I appointed Mr. Hangley. (Doc. No. 256.)

Plaintiffs’ obstructive efforts notwitanding, Defendantshad obtaied compelling
evidence that the claims of sevepdintiffs werenot viable. As Mr. Hangley described:

Less than two months after the Court’'s denialtted Rule 12(b)(6) motions,

[D]efendants learned that several of fR#aintiffs could not sue for the simple

reason that they had already done that once; indeed, in at least one instance, a

[P]laintiff was continuing to receive monthly settlement payments fi@m

[D]efendant it was suing a second time for the same alleged tort.

(Report, Doc. No. 414, at @yvailable atlohnson v. SmithKline Beecham Corp., No:-5FB2,

2014 WL 6851277 (E.D. Pa. Dec. 4, 20)4Jo avoid theconsiderableexpense otonducting
discovery onmeritless or timéarred claimspn March 26, 2014GSK and Grunenthalrged
Hagens Bermafto undertake a careful review of the claims it made in all these cases.” (Doc.
No. 310, Exs. 141.) For casesPlaintiffs agreed todismiss before April 11, GSK and

Griunenthaloffered to leartheir own costs. (Id.) For cases “which remain pending after that



date,” however, GSK and Grunentmaduld “not agree to bedtheir] own costs and . reserved
[their] right[s] to seek both costs and attorneys’ fees under all applicable rules and statutes.”
(1d.)

Hagens Bermadid notagree tadismiss any caskefore April 11. On the contrary, as
Mr. Hangley has describedhe Parties engaged ifijm]assive” discovery with over 130
depositions being taken. (Repat 8-9.) The evidencethen produced—towhich Hagens
Berman had accesdefore April 11—belied the claims of almost all Plaintiffsand often
contradictectritical allegations irtheir Complaints.This wascertainlytrue respecting the three
Plaintiffs whose claims are the focus B&fendantsSanctions MotionsJack Merica, Lawrence
Boiardi, andRoel Garza.

Jack Merica

Mr. Merica alleged that Defendants’ fraudulent concealment precludeddnmiefarning
until 2012 that thalidomide caused his birth defects. (Case Nd542 Compl. § 22.)
Discovery revealed, however, that:

(1) Plaintiff’'s mother told him in in the 1960s that thalidomide caused his injuries;

(2) Plaintiff's mother told Plaintifé doctors in the 1960s that thalidomide caused

his injuries; (3) in the 1970s, Plaintiff asked his mother why she had not sued the

doctor who prescribed thalidomide or the drug’s manufacturer; (4) in 1983,

Plaintiff filed a Social Security Disability appation seeking benefits for

thalidomidecaused injuries; (5) in 1990 or 1991, Plaintiff's mother gave him the

bottle of thalidomide pills that she had taken while she was pregnant with him; (6)

in 1992—“thirty seconds” into their first date Plaintiff told his nowwife that

thalidomide caused his birth defects; and (7) in 2000, Plaintiff gave an interview

to WeMedia Magazine during which he stated that he had injuriesedaby

thalidomide.

(Case No. 156782,Doc. No. 265 at P (internal citations omitted) Remarkably, althogh he

pled that Defendantsmisrepresentations precluded him from filing suit fome 50 years, at



deposition, Mr. Merica testified that he had never beeted by Defendants. (Doc. N&45 at
12-13.)

Hagens Bermadid not oppos®efendants’ Motion for Summary JudgmerbDoc. Ncs.
245, 263) In dismissing Mr. Merica’s Complaimmn July 14, 2014l ruledthat“his claims are
time barred under both the laws of Pennsylvania (where Plaintiff brought suit) andid/irgi
(where Plaintiff's mother was prescribed the thalidomidéDoc. No. 265 at 2.)

Lawrence Boiardi

Like the otherPlaintiffs, Mr. Boiardi alleged that his mother had ingested thalidomide
during the dtical periodin utera (Case N0.134591, Compl. § 19. Discovery revealethat
this was not true Mr. Boiardi, who is adoptedadmittedthat his birth mother’'s medical records
do not showthat she tookhalidomide. Case No. 1:6782,Doc. No. 258at 23 & Ex. 5)
Moreover, his birth motherwhom Hagens Berman did nobntactbeforefiling suit—denied
takingany medicine during her pregnancyld. at Ex. 2) Once againHagens Bermadid not
oppose summary judgmenRathey the firmvoluntarily dismissed his claims on July 25, 2014
(Doc. Nas. 277, 285.)

Roel Garza

Mr. Garzaacknowledgedat hisJune 18, 2014leposition thathe knew of nothing to
support the allegation in his Complaint tles mother took thalidomide during her pregnancy
with him. (Doc. No. 281 at -B.) Contrary to his equitable tolling allegatignse also
acknowledgedthat hehad suspected since his youth that his birth defects were caused by
medication his mother took during pregnancy, texer investigatethose suspicions(ld. at 9
10.) After Defendants moved for summary judgment, Hagens Berman voluntarilyssesirivir.

Garza’s claims with prejudioen August 14, 2014. (Doc. Nos. 317, 318.)



Defendants Seek Sanctions

In July and August, 2014he GSK Defendantand Grumenthalfiled the instant Motions
(in which Defendant Sanofi has not joinedDoc. Nos. 258 (Boiardi), 281 (Garza), 310
(Merica).) Moving pursuant to 28 U.S.C. § 1927 and the Court’s inherent authtiry asked
me to sanctiorHagens Berma#n-not its local counsel or Plaintiffs themselvef®r the firm’'s
bad faith prosecution of thderica, Boiardi, andsarzamattersafter April 11, 2014 With the
Parties’ agreement, | referred sleeMotions to Mr. Hangley (Doc. No. 316.) The Parties
abundantlybriefed the sanctions question, and, on October, 1, 20d4]angleyheld ahearing
on the Motions. (Doc. Nos. 338, 364, 383, 411-13.)

On October 28-before Mr. Hangley issued his Report and Recommendatioan GXK
Defendantsagreedto withdraw th& Sandions Motionsin exchangefor Plaintiffs dismissing
with prejudice all pending thalidomide cases (save one) against GSK. (Do894lo This
agreement capped a “disturbing course of eventstluding Hagens Berman’s discovery
misconduct. (Doc. No. 420) It appeared that only Hagens Berman (not its clients) benefited
from this agreement with GSK. Moreover,laiscussedn my October 31, 2014 Ordgdagens
Berman and GSK entered intlbe October 28th agreemgost daysafter. (1) Plaintiff Terrie
Bolton, a Hagens Berman clie@whom the firmavers it isno longerableto represenf)wrote me
a letterdescriling her herculean efforts to secusplacementounsel so that she would not have
to suffer “the [great] casequences of losing this matteand (2) the firmunsuccessfully sought
a stay of “all[thalidomide] actions in their entiretypending resolution of six outstanding

summary judgment motiongDoc. No. 396.)



In light of my concerns, | referred tir. Hangleythe question of whether tbe twenty
eight Plaintiffs had knowingly, voluntarily, and intelligentlyagreed todismiss their claims
against the GSK Defendants. (Doc. No. 420hosemattes arepending befordr. Hangley.

Il. REPORT AND RECOMME NDATION
On December 4, 2014Mr. Hangley issued his Report and Recommendati@eport,

available atlohnson v. SmithKline Beecham Corp., No:-5rB2, 2014 WL 6851277 (E.D. Pa.

Dec. 4, 2014).)l have attached the ReportagpendixA to this Memorandum, and so | will not
repeatat lengh Mr. Hangley’s findings and analysisAlthough Hagens Berman eventually
agreed to the dismissal of the Merica, Bioardi, and Garza matters at sumngmennidMr.
Hangley foundthat the firm acted in bad faith when it refused to dismiss months eanlier
resisted sanctions on frivolous groundbhe Special Master thus recommended the imposition
of sanctions on Hagens Berman for unnecessarily multiplying these prayeeduh increasing
their cost.
Jack Merica
Mr. Mericaalleged only fraudulent concealment, not equitable tollidg.pled thateven
thoughhe knew his mother took thalidomide during U859 pregnancy with him, he did not
bring suit until August 2012 because:
Neither [Mr. Merica] nor his family knew the names of any companies
responsible for the distribution of thalidomide in the USA. With no clues to
follow, [Mr. Merica] was left with no understanding of what it meant to be a
thalidomide and no idea who was responsible for developing and distributing the
drug . . . in part due to acts of concealment [by Defendants].
(Case No. 124542, Compl. 1 22.) As | have discussed, the facts produced in discinestyy

contradict these allegationdndeed, n graning Defendants’ unopposed Motion for Summary

Judgmentgainst Mr. Merical askedhow



in light of Plaintiff's decadedong knowledge that his birth defects were caused

by thalidomde, he could have alleged tH& efendants fraudulently concealed

that information from him. The Special Discovery Master | have appointed in this

matter will presumably answer this qgties.

(Case No. 156782,Doc. No. B5at 2.) Mr. Hangley found that “Mr. Merica’s allegatienrall
verified by a Hagens Berman lawyer rather than Merica himssathply [could not]be squared
with the uncontested fagtsrespecting Mr. Merica’s knowledgéadt thalidomide caused his
injuries. (Report at 1.) Mr. Hangley found tht as a result of thiem’s “failure to acknowledge
the obvious flaws in Mr. Merica’s cdsby April 11, Defendants “were put to the expense” of,
inter alia, deposing Mr. Merica and wife,rgparing their summary judgmentnotion, and
prosecuting the instant Sanctions Motiofd. &t 12.)

“And then” wrote Mr. Hangley, ‘Hagens Berman made it worse.1d.J In opposing
sanctions, le firm contendedhat until Defendantairged at summaryggment tie application
of Virginia law—which purportedlydoes not include discovery rule—the firm had a good faith
basis to prosecutide Mericamatterbecause Pennsylvania’s discovery rule would have tolled
the limitationsclock. Mr. Hangley observed that this argumemas disionestfor several
reasons (Id. at 1220.) For one, when the firm made this arguméhiad already ruled that Mr.
Merica’s claimswere timebarred under Virginiand Pennsylvania law. (Doc. No. 265.)

The SpeciaMaster also foundhat it was “particularly distressing” thetagens Berman
sought to resist sanctions on the basis of the discovery-taléolling theory it did not employ
[in the Merica Complainthnd could not ha employed in Mr. Merica’s cade (Report at B.)
Rather, as Mr. Mericacknowledgedn his Complaint and at depositiohe long knew or
reasonably should have knowmalidomide caused his birth defects. Mr. Hangley thus found

that the firm’s attempt “to leave the Special Master and the Court with the falsesgign that

Mr. Mericawasclaiming non-fraud tolling” was “bad faith” advocacyd.(at 16.)



Lawrence Boiardi

Although Hagens Berman indicated that it could not locate Mr. Boiardi’s birth mother,
Defendants did swithout apparent difficulty. Consistent with her medical recoslds,averred
that she did not takeny medication during her pregnancy with Mr. Boiardvioreover, Mr.
Boiardi—whowasborn in1959—pled that he did not bring suit until 20b8causgaccording to
his expert witnessj[o]nly recently available studiésshow thatthalidomide could cause the
birth defectsfrom which Mr. Boiardi suffers. (Case No. 131591, Compl. T 21.)Yet, Mr.
HangleyfoundthatPlaintiff's expert—hired four monthsafter Mr. Boiardi filed his Complaint—
basel this revelationon two studies from the 1960sReport at21-24; Johnson 2014 WL
5285943, at *9.

Mr. Hangley found that although Hagens Bermaas aware of thesglaring defects, it
nonetheless refused thismissMr. Boiardi’'s case before April 11, thus vexatiouslyltiplying
these proceedings

Roel Garza

At the October &t hearing, Hagens Berman concedi@ imposition of sanctions,
acknowledgingthat it should have dismissed Mr. Garza’'s case “prior to the depositions”
because(1) Mr. Garzahad noevidencethat his motheever tookthalidomide (2) after he had
reason to believéhalidomidehadcaused his injuries, heever nvestigatd any potential claim
he might have; and (Mr. Garza’s failre to investigate was not based on afyDefendants’
allegedmisrepresentationgOct. 1 Hrg. Trans., Doc. No. 383, at 133)34

Two days later, Hagens Berman appeared to withdhasv doncession During an
October 1, 2014 written depositiddr. Gordon Forrer,who conductedhalidomideclinical trials

in 1957 and 1958testified that contrary tocontemporaneouBDA and GSK recordshe had



handled far fewer thalidomide pills than those recoedlect. (Doc. No. 411.)Hagens Berman
positedon October 3hat these “unaccounted for” thalidomide doses “may mean that GSK was
distributing the drugs someplace ¢lsthus making it more likely thatir. Boiardi s mother
ingested thalidomide during the critical periodutera (Id. at 4 Report at 26§ Yet, this
dubious suggestiodid nothing to change thewvorn statemenf Mr. Boiardi’s birth mother
confirmed by her medical recorddhat she took no medicine during her praaggy.
Accordingly, Mr. Hangleyconcluded thabecausehe Forrer deposition did not make the Boiardi
claim viable he would not permit Hagens Berman to withdraw its Octobeadrgtementhat
sanctions should be imposed on the firm.

Sanctions Calculations

Mr. Hangleyconcludedthat: (1) Sanofi, which did not join in theastant Motionsmay
not recover sanctiong2) GSK's Motions should be held in abeyanodight of GSK’s October
28th agreemenwith Hagens Bermagnand (3) Grinenthal, which brought and prosecuted each
Motion, mayrecoversanctions. (Report at 30-32.)

Mr. Hangley recommended that the Court, pursuant to § 1927 and its inherent authority,
should award Grinenthal: thgostApril 11, 2014 fees and cost incurred prosecuting the
Merica, Boiardi, and Garzmattersand Sanctions Motionsand 3/49ths of thg@ostApril 11,
2014 litigationexpensesdevoted to matters that involved these three [P]laintiffs’ claims and,
also, the claims of as many fsrty-six] other[P]laintiffs” (such asconducting discovery and
responding to discovery requests in connection waithPlaintiffs, andresearch relatingo the

claims of all Plaintiff$. (1d. at 3234.)

10



Responses to the Report and Recommendation

The Partieshad fourteen days to object to the Report and ten days to respond to any
objections. (Doc. No. 316.)n its sixty-sevenpage briefHagens Bermaobjeds to thirty-five
of Mr. Hangley'sstatements. (bjections, Doc. No. 427.) Grinenthantends that Hagens
Berman’s (jections are without merit.(Doc. No. 434.) The GSK Defendantstate that
because of thé@ctober 28th voluntary dismissal agreement, they arepresentlyseeking
sanctions against Hagens Berman, but havewedéheir right to do should thagreement fall
through. (Doc. No. 433.)

1. LEGAL STANDARDS

Under 28 U.S.C. § 1927, | may impose sanctions if | find that Hagens Berman:

(1) [M] ultiplied proceedings; (2) in an unreasonable and vexatious manner; (3)

thereby increasing the codttbe proceedings; and (4) doing so in bad faitlby

intentional misconduct.

In re Prudential Ins. Co. Am. Sales Practice LitRy8 F.3d 175, 188 (3d Cir. 2002ge also

Baker Indus. v. Cerberus Ltd., 764 F.2d 204, 209 (3d Cir. 19&inilarly, | may impose

sanctionspursuant to the Court’s inherent authority “where a party has acted in bad faith,

vexatiously, wantonly, or for oppressive reasonf’re Prudentigl278 F.3d atl89 (quoting

Chambers v. NASCO, Inc., 501 U.S. 32, 45-46 (1991)).

Although not raised by Grinenthal or Hagens Berman, the party seeking the imposition

of sanctions must show by clear and convincing evidence that they are warrSet=Ali v.

Tolbert 636 F.3d 622, 627 (D.C. Cir. 201Ntagnetar Tech. Corp. v. Six Flags Theme Park

Inc., 886 F.Supp.2d 466, 481 (DDel. 2012)E.E.O.C. v. U.S. Steel Corp., 877 F. Supp. 2d 278,

292 (W.D. Pa. 2012).

11



As Mr. Hangley observed, “bad faith can be inferrediere a partypursues claims that

are clearly frivolous. Keportat 3);see e.g.In re Prudential278 F.3d at 188 (“Indications of . . .

bad faith are findings that the claims advanced were merjas$that counsel knew or should

have known this . . . ."Matthews v. Freedmari28 F.R.D. 194, 2067 (E.D. Pa. 1989xff'd,

919 F.2d 135 (3d Cir. 1990) (plaintiffs counsel acted in bad faitHitlgating timebarred
claims).
| must reviewde novaall Objections toMr. Hangley’s findngs and conclusions. Fed. R.

Civ. P.53(f)(3-4). |thenmay “adopt or affirm, modify, wholly or partly reject or reverse, or

resubmit to the master with instructiondd. (f)(1); see Sandvik Intellectual Prop. AB v.

Kennametal, In¢.No. 10-654, 2012 WL 3028028, at *4 (W.D. Pa. July 24, 20t2) Curay

Cramer v. Ursuline Acad., Inc., 450 F.3d 130, 133 (3d Cir. 2006) (court demsipive upheld

on “any basis appearing in the record”)
V. OBJECTIONS
Hagens Berman’s sixtyevenpage briefappearsto do little more than confuse and
exhaust the reader. | have attempted to organize thies fdijections into three broad areass A
argued by thdirm, Mr. Hangley (1) violated its due process right$2) madeother factual and
legalerrors;and(3) improperly calculated the sanctions award
1. Due Process

Matters Purportedly First Raised in Mr. Hangley's Report and
Recommendation

Hagens Bermarargues thatthe Special Mastebased hisimpostion of sanctions on
arguments and facthat Defendants did not raise in their Motions or at the October 1, 2014
hearing The firm thus contends that it was denied due prauetsse and the opportunity to be

heard This is absurd. The Third Circuit has held that the “Due Process Clause of kthe Fift

12



Amendment requires a federal court to provide notice and an opportunity to be heard before

sanctions are imposed on a litigant or attorney.” Martin v. Brown, 63 F.3d 1252, 1262 (3d Cir.

1995) No sanctions hae yet been imposedn Hagens BermanAs | have discussethe firm
had fourteen days to respond to the Report, and has filedgshy brief in support of its
Obections. (Doc. No. 316.) The firm does not contend that phigessis inadequate.
Accordingly, insofar as Mr. Hangley based his recommendation on “new” groumfasts—and
plainly he did not-any such “error” has been cured by my consideration of the firm’s
voluminous Objections to MHangleys Report.

Given the adequacy of process afforded the firm, in more usual circunsstawoeild
not discuss the “new” grounds on which Hagens Berman bases its due process cldirdo | w
so here, however, because the firm’s contentions so typihad faithactions.

Mr. Hangley “I mproperly” Referred to a Sntencefrom an Interrogatory
Response that DefendantBid Not Quotein Their Sanctions Motions

In finding that the record evidenamnclusivelyrefuted Mr. Merica’sbelateddiscovery
rule tolling argument Mr. Hangley cited an interrogatory response in which Mr. Merica stated
thatin the 1980s “a doctor froftd]ealth andH]Juman[S]ervices examinetim and agreed” that
he was entitled to disability benefits because ottdéidomiderelated injuries. (Report at 16.)
Hagens Bermarmrgues that everhough Defendants cited this interrogatory respansineir
Sanctions MotionMr. Hangley violated the firm’s process rights because Defendiahtaot
guotethis exact senterc (Objections at 38.)

Hagens Berman does rargue that the sentence is inaccurately quotelisputethat the
responses properly in the recordindeed the firm itselfcited the quotedanguage ints brief
opposing sanctions. (See Doc. No. 338, Spiegel Decl., Ex. 1, Interrog. 5.) In these

circumstances, theuggestiorthat Mr. Hangley could noguote Plaintiff’'s own interrogatory

13



response gives new meaning to “frivolous.” In lightMr. Merica’stolling argumentsthe firm
knewthat Mr. Hangleynecessarilyvould determine if, more than two years before bringing suit,
Mr. Merica knew or reasonabghould have knowthalidomidehadcaused his birth injuriesin
guoting the “offendingsentenceMr. Hangley properly dl just that.

Mr. Hangley “Im properly” Noted That Hagens BermanArgued Equitable
Tolling

Mr. Hangley found that, in resisting sanctionsjagens Bermarfraudulently and
dishonestlyinvoked the discovery rulea tolling theory that the firmdid not employ and could
not have employed in Mr. Merica’s case because not even his pleadedacbk less the
actual facts gleaned in discoveryould have supported that theory(Report atl5.) Hagens
Berman contends that becauSefendants did not make this argument, Mr. Hangley's finding
violates due procesqgObjectionsat 34, 36) The firm thus argues that the Special Master could
not, consistent with due procesdedhe firm’s dishonesty in resisting sanctions as an pkam
of the firm’s bad faith tactics. Surely, to state this contention is to refute it.

Mr. Hangley “I mproperly” R ejectedPlaintiffs’ Expert Opinion

In resisting anctions,Hagens Berman argudtiat it pursuedapparently timebarred
claimsin good faith becausérent StephensPh.D—a witnesshiredwell after Messrs. Merica,
Boiardi, and Garzarought su#—opined that until very recently,no expert believed that
thalidomide caused thgpes of birth injuries they hadsuffered (SeeDoc. No. 338at 14
(“Defendants’ argument [in seeking sanctions in Mr. Merica’s case] comiinignores the
expert opinion Plaintiffs have submitted in opposition to several other summanmngntg
motions, to the effect that until very recently, it would have been highly unlikelyatat
[P]laintiff would have been able to find an expert who could have confirmed that his injuries

were consistent with thalidomide.”); Oct. 1 Hrg. Trans. at-184Wwith respect to Messrs.

14



Boiardi and Garza, “Dr. Stephenslivgay [that] there is a growing consensus that thalidomide
can cause a unilateral limb defect”).)

Having thus offered Dr. Stephendislatedopinionas abasis to denganctions, Hagens
Berman now argues that Mr. Hangley violated its duweess rights when he evaluated (and
properlyrejected) that opinion. (Objections at 39, 41, 50.) Once agagens Bermagannot
make this argumerseriously.

Mr. Hangley’s Reliance on aRecord Exhibit

As | have discussedvir. Hangley rejected HagerBerman’s argument that until quite
recently, there was no expert opinion available to support any thalidomide claims. pe S
Master bund that this “could not have been a good faith positmtausgas Defendants have
demonstratedmany thalidomié victims successfullyprosecuted claims against these same
Defendants in thd960s and 1970s.(Report at 8.) Thesecases were listed in an exhibit
appended to Defendants’ summary judgment matidtaving thusargued that Plaintiffs could
not have successfully sued Defendants until 2012, Hagens Berman claims that MeyHang
violated due process when he relied ampublicrecord document that refutes the argument
(Objections at 43.)Again, | do not believe thaHagens Bermais serious in urginghis “due
processiolation.”

Discussion of Background Facts

Hagens Berman haontended throughotihis litigation that it has &ed only to benefit
its clients by“zealously and ethicallypursung ther claims (See e.q.Doc. No. 338 at 5;
Objections at 32.)In his “General Findings, Mr. Hangley responded that the firsnactions
were not entirely beneficial to its clientds an exampleMr. Hangleyreferred to the letter from

Plaintiff Terrie Bolton, asking me not to allow the firm to abandon her cla{dsat 29 (citing

15



Doc. No. 390).) Similarly, he stated that Hagens Berman “never [had] any gooct’ekmus
leading Plaintiffs Merica, Boiardi, and Garza to believe they had viabrexldld.)

The firm believes thathese observationsviolated dueprocess, apparently because
Defendants did nanakethem in their Sanctions MotiongObjections at 940, 6363.) | do not
agree. Mr. Hanglég effort to “establsh a context for Hagens Bermds conductwas
appropriate. (Report at 12.)

2. Other Factual and LegalErrors

Jack Merica

Hagens Bermaibjects toMr. Hangley's statement that “the actual facts unearthed in
discovery were stunningly differénthan the allegations pled in Mr. Merica’€omplaint.
(Objections afl0-11) Once again, th@bjection isfrivolous. Mr. Mericapled thatDefendants
fraudulentconcealment preventeaim from suinguntil 2012. Yet, as | have discusseMr.
Merica admitted during discovery that heever relied on anyf purported Defendants’
misrepresentations.(Doc. No.245 at 12-13.) On the contrarypecausehe has known for
decades thahalidomide caused his injurigse failed tobring suitsolely because of his lack of
diligence Mr. Hangley’s acknowledgement of this stunndiiferenceis thus amply supported.

Hagens Berman again argubsatit prosecuted Mr. Merica’s case good faithbecausge
until Defendants invokeWirginia law at summary judgment, the firm “had the ethadaligation
to pursue [Mr. Merica’s claims] based on the contention that his claims were eobdimed
under Pennsylvania’s discovery rule(Objections atl1-20,32; Report atLl2-20(rejecting this
argument) Once againilagens Berman ignores thatgranting summary judgment agaiit
Merica, | ruled that his claims wetiene-barred under VirginimandPennsylvania law. (Doc. No.

265) Although Hagens Bermamarguesthat Pennsylvania’s “discovery rule does not apply to
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individuals Jike Mr. Merica] who merely suspect that their injuries were caused by a pearticu
medication” this is contrary to the undisputed facts and Pennsylvania law. (Objections at 11,
Oct. 1 Hrg.Trans.at77-95; Doc. No. 338 at 132) As | have described, MMerica has known

for decades that thalidomide caused his injuriBsesumablythat is why Hagens Berman did

not oppose Defendants’ request for summary judgntestauseto toll the limitations clock

under Pennsylvania lawg plaintiff must exerciseréasonable diligencen ascertaining the
existence b[his] injury and its cause.”Mest 449 F.3d at 511 (citations omitted3ee also

Brawner v. Educ. Mgmt. Corp., 513 F. App’x 148, 150 (3d Cir. 2@f8) curiam)(colleding

cases)Cochran v. GAF Corp., 666 A.2d 24850 (Pa. 199% (“Our cases firmly establish that

the ‘reasonable diligence’ standard has some teeth.”).

Finally, like Mr. Hangley,| am distressed by{agens Berman’s contradictory alimns.
The firminitially pled onlythat Defendants’ fraudulent concealment made it impossible for Mr.
Merica to know until 2012 that thalidomide caused his birth defects. After discovealedy
however, this was falsethat Mr. Merica never relied on any Defendant misrepresentatithres
firm disingenuousharguedfor the first time the limitations clock was equitably tolled because
Mr. Merica did not know to a certainty that thalidomide had caused his injuries until 201 |
agree with Mr. Hangley: unfortunate #e firm’s initial allegation was, in dishonestly resisting
sanctions, “Hagens Berman made it wors@Report at 12.)

Lawrence Boiardi

Hagens Bermarepeas the agument it made to Mr. Hangleg resisting sanctionsntil
Mr. Boiardi’s birth motheraverredthat she did not take any medication during her pregnancy

the firm pursued Mr. Boiardi claims in good faith because Dr. Stephens wesilidy that
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thalidomide caused the unilateral birth defects from which Mr. Boiardi suff€@bjections at
48-58.)

| have ruled that Dr. Stephens’s opinig inadmissible See Johnson 2014 WL
5285943, at *®. | will nonethelesassumearguendo that Hagens Berman knew about Dr.
Stephens’s opinion before Defendants sought sanctions, and that his opioudch e
admissible. That does not, howevampugnMr. Hangleys determinatiorthat Mr. Boiardihad
aninsuperablestatute of limitations problenas | have describe®yr. Stephens’ recent relation
that thalidomide causes certdiinth defects is noin the leastecent. (Report at 2224 (citing
Johnson 2014 WL 5285943, at *9)noting that Dr. Stephens bases this conclusion on studies
from the19603.)

Roel Garza

Hagens Bermartwice concededhat thiscase should have been dismissed beforg
depositions had taken placébjections at 5&9 (noting that firm didnot seek to withdraw the
concessiop) The firm nonethelesgontests the imposition of sanctions for expenses incurred
“prior to” depositionscontending it had a good faith basis to proceed to discdasgd on Dr.
Stephens’s “recently available studies” opinidid. at 59.) Once againDr. Stephens’delated
opinion does not save an otherwise tinagred claim—like that of Mr. Garza.

3. Sanctions Calculations

Awarding Expenses Associated witlr. Forrer’'s Testimony

Hagens Berman contends tl@ttiinenthal should not recover any experesssociated
with Dr. Forrer’'s @position because his testimomas “aimed at many or all of the cases.”
(Objections at 64.) Mr. Hangley did not awardi@Genthaldeposition expensgfiowever

Rather,the Special Masteproposed awarding Grinenthal the empes asociated with
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respondingo Hagens Bermads attemptto relitigate the Boiardi and Garza Motions based on Dr.
Forrer's deposition (Report at 33; Doc. No. 411 (October 3, 2®Hagens Bermaletterre: Dr.
Forrer’'s testimony Doc. No. 412 (Octobe®, 2014 Defendants’letter responge Because
these expenses were “entirely focused” on the Boiardi and Garza Metmalsthus recoverable

under 8§ 19271 will overrule this Objection SeeMurphy v. Atlantic City Hous. Auth. &

Urban Redevelopment Agenc¥58 F. Supp. 2d 438, 45D.N.J. 2001)(“Under § 1927,

only those fees and costs associated with the persistent prosecution of asndaihe may

be awarded.” (quoting Browning v. Kram®&B1 F.2d 340, 34&th Cir. 191))).

Awarding 3/49ths of General Defense Costs § 1927

Hagens Bermamlso objects toawardingGrinenthal3/49ths oflitigation expensed
incurred after April 11, 2014 (Objections at 6466.) The firm contendshat theseexpenses
are not “excess” costsecausegven if the Merica, Garza, and Boiamiattershad been
dismissedoy April 11, 2014, Grunenthadtill would haveconducted discovery and responded
to discovery requests in connection with all the remaining Pl@Eintfee28 U.S.C. § 1927
(allowing for recovery of “excess” costs, expenses, and attorneys’ feeseth@sra result
of an attorney’s unreasonable and vexatious conduct).

Hagens BermathusassumeshatGrinenthal would have incurred the same fees and
expenses, regardless of the number of Plaintiffsdo not agree Grinenthal’'s general
defense costs undoubtedly increased as a result of defending digaimcgiims ofthese
three additional Plaintiffs

The Special Mastewas not required toaiculate these “excesstlefense costwith

“mathematicalprecision.” Salstrom v. Citicorp Credit Serys/4 F.3d 183, 185 (9th Cir.

1996) see alsd_ee v. First Lenders Ins. Sery236 F.3d 443, 446 (8th Cir. 2001) (“[A]
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sanctioning court must make an effort to isolate the additional costs and feesdnoy
reason of conduct that violated § 1927. But the task is inherently difficult, and @nesisi
not required.”);cf. Fox v. Vice, 131 S. Ct. 2205, 22116 (2011) (when assessitige fees
recoverablainder 42 U.S.C. § 1988 for defending against a frivolous civilgiglhaim, the
“essential goal .. is to do rough justice, not to achieve auditing perfection”). Rather, Mr.
Hangley was required to Bfm]indful that sanctions must be measured and imposed with
caution’? (Report at 35.)

In requiring Hagens Berman to pay 3#9of the defense coste Special Master
chose as the denominatbe largestcrediblenumber including allPlaintiffs against whom
Grunenthaldefendedn the postApril 11 period—thusreducing tle costshe would tax to
Hagens Berman(Report at 35 n. 22.)n these circumstance3/49ths ofthe fees andcosts
Griunenthalexpended on matters affecting all thalidomide Plaintg#fa fair calculationof

the“excess expensegsecoverable under 8927. Seeln re Silica Prods. Liab. Litig.398 F.

Supp. 2d 563, 6780 (S.D. Tex. 2005) (in a 10,0qbaintiff MDL, court award one
percent of defense costs incurred in prosecutiDguberthearing, where plaintiff's counsel
had ‘ho reasonable basis to believe that theeet{could] pass muster undeaubert as toone-
hundredplaintiffs). Accordingly,l will overrule Hagens Berman’®bjection.

Awarding 3/49ths of General Defense Costs Court’s Inherent Authority

If the 3/49hs formula is not available under § 1927, | may consiteravailability
under the Court’s inherent authority:

Even though inhererduthority sanctions are generally disfavored where another

provision—such as 8927—authorizes sanctions, our decision Rrudential

allows a district court to depart from this faence when the conduct is
egregious or where the statutory provision is not adequate to sanction the conduct.
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Ferguson v. Valero Energy Corp., 454 F. App’x 109, 114 (3d Cir. 2011) (citing In re Prudential

278 F.3d at 189)see alscChambers501 U.S. &850 (district court may rely on its inherent

authority when, in its “informed discretion, . . . neither the statute nor the Relaegé&o the
task”). Accordingly, if 8 1927is not “adequate” to address Hagens Bermasgsegious
conduct—andt would not be if 3/4thsof Grinenthal’s defense costs wergecoverable under
that statute-I may consider imposing “inherent-authority sanctions.” In so doing, | must:
ensure that there is an adequate factual predicate for flgitueg Court’s]
substantial muscle under its inherent powers, .ensure that the sanction is
tailored to address the harm identifigend] consider the conduct at issue and

explain why the conduct warrants sanction

In re Cendant Corp., 260 F.3d 183, 200 (3d Cir. 2Q€ifgtions omitted).

As Mr. Hangley and | have discussedat length Hagens Berman’sdiscovery
misconduct—eompounded by its dishonest and frivolous Objectionghé Special Mastér
Report—is outrageous. The firm has caused Defendants and the Court to expend considerable
resources on claims thierh should have agreed tiismissmonths earlier than it eventually did

Moreover, avarding 3/4%hs of Grinenthal’'s general defense costs is properly tailored to
address the harm inflicted ltlge firm's continued prosecution dhe baselesderica, Boiardi,
and Garza matters This is true especialljpecauseHagens Berman insisted qgroviding

discovery in a‘collective’ manner on behalf of all thalidomide PlaintiffSee e.g.Johnson

2014 WL 5285943, at *3 (discussing the firm’s collective or identigaterrogatoryresponses
submitted on behalf of all Plaintiffs
Courts have greater flexibility in formulatimgherent authority sanctionsSee e.q, First

Bank of Marieta v. Hartford Underwriters Ins. Co., 307 F.3d 5015 &th Cir. 2002) (“[T]he

district court needs the discretion and flexibility to exercise its inherent raytho address

various impermissible litigation practices . . . .RBellheimer, Eichen & Brerman, P.C. v.
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Charter Tech., Inc.57 F.3d 1215, 1228 (3d Cir. 1995) (upholding inherent authority sanctions

imposed on a law firmyhich was*primarily responsible for the sanctionable condubgtause
Rule 1 and Bankruptcy Rule 9011 sanctions could be imposed only ingke attorney).
Exercising thaflexibility, | conclude in the alternative that Hagens Berman was properly taxed
for 3/49thsof Grinenthal’s defenseosts.
V. REVIEW OF REPORT AND RECOMMENDATION
| have reviewedle novaall the Objections toMr. Hangley’'sReport SeeFed. R. Civ. P.
53(f)(3-4). Grunenthal has demonstrated with clear and convincing evidenceH#ugns
Bermanmultiplied pioceedingsinreasonablyandin a vexatious mannday litigating the claims
of Messrs. Merica, Boiardi, and Garaeell after Defendants put the firm on notice that these
claims werebaselesstime-barred, or both.| also agree with the Special Mastesanctions
calculations Having carefully reviewed those portions of Mr. HangteRReport to which no
Objection has been madeam satisfied with the correctness of his findings and conclusions.
Accordingly, | adopt Mr. Hangley’'s Report and Recommendation, and, pursuant to 28 8.S.C
1927 and, in the alternative, pursutmthe Court’s inherent authority, impose sanctitreslaw
firm of Hagens Berman Sobol Shapiro LLP.
VI.  CONCLUSION
| am well aware that courts should not impose sanctions in a manner that would

discourage zealous advocacSeeln re Orthopedic Bone Screw Products Liab. Litig., F3d

781, 79596 (3d Cir. 1999) Nor should sanctions be imposed on counsel who urge the Court to
change the lawSeeid. The advocacy condemned by Mr. Hangley watkzealous, however. It
was dishonestNor hasHagens Berman ever suggestkdt its repeated misstatements wamne

effort to changehe law On the contraryHagens Berman initiated these tHip@red cases
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apparentlyintending toevadeproviding anhonestanswer tahe dispositive question of whéis
clients knew or reasonably should have known that thalidomide t@we causetheir birth
defects. Mr. Hangley correctly found that in prosecutinghtezica, Boiardi, and Garzelaims
and in resisting sanctions, Hagens Bermdh rfe obligation to remain tethered to the truth.
Clear and convincing evidence shows that the firtvésl faith andintentional misconduct
undoubtedly and unnecessarily increased the cost of litigating the claims alsMdssica,
Boiardi, and Garza. In these circumstances, dgree with Mr. Hangleyoverrule Hagens
Berman’s Objections, and impose sanctions on the firm.

An appropriate Order follows.

/s/ Paul S. Diamond

March9, 2015 Paul S. Diamond, J.
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APPENDIX A

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

GLENDA JOHNSON ET AL.,

Plaintiffs,
Case No. 2:1v-005782PD

V. and all related cases

SMITHKLINE BEECHAM CORPORATION
ET AL,

Defendants.

N N N N N N N N N N N N

REPORT AND RECOMMENDATIONS OF THE SPECIAL DISCOVERY MASTER ON
MOTIONS FOR SANCTIONS AGAINST PLAINTIFES' COUNSEL

These are motions for sanctions in consolidated actions brought by 52 individual
plaintiffs. The threemotions addressed in this Reparébrought by one or more of the
defendantsagainsthe firm ofHagens Berman Sobol Shapiro L{fHagens Berman;which
representsr hasrepresentedll of theplaintiffs,” based omagens Bermas conduct in
pursuing claims on l&lf of three of the plaintiffs in these caséack Merica, Lawrence

Boiardi,and Roel Garza No sanctions are sought against thosintiffs themselves, or ajnst

! Three companies or groups of companies are defendants: GlaxoSmithKlirentLC
GlaxoSmithKline Holdings (Americas) Inc. (collectively, with predssmas, referred to as
“GSK”), SanoftAventis U.S. LLC (with predecessors, referred to as “Sanofi”) Guicenthal
GmbH (“Granenthal”). Only GSK and Griinenthal moved for sanctions. However, GSK
recently informed the Court that it has committed to withdraw its claims for sanctiotisgent
upon the occurrence of certain other events, as discussed more fully in § V of this Bapmet
the conditions precedent have not yet occurred, and conceivably might not occur, thisMleport
proceed as if GSK’s prayers for sanctions were still before the Special Master

2 Hagens Berman represented all 52 plaintiffs, but has obtained or is seekinip leave
withdraw its appearances for several of them. Some other plaintiffs’ diavesbeen
withdrawn or dismissed with prejudice or disposed of by summary judgment.



plaintiffs’ local Pennsylvania counsel.have been appointed Special Discovery Master in these
cases pursuant to Fed. R. Civ. P. 53 with the dlottgy alia, to make reports and
recommendations to District Judge Paul Diamond on sanctions matters. Dkt. 256, 316, 396.
After considering the briefs and evidence, and upon hearing in openlcourt,
recommend that the motions be granted and that sanctions be imposed for the reasongy more full
discussed below.
l. Applicable Standards
The sanctions motions are based on both 28 U.S.C. § a8@#he inherent
authority of courts to police their own proceedings and uphold the integrity of theustidly
system Those sources of the sanction podiéfer in certain respectsBefore sanctions careb
assessed under Section 1927, the court must find that the attorney has “(1) multipliedingecee
(2) in an unreasonable and vexatious manner; (3) thereby increasing the cost of the proceedings,” and
that the attorney “d[id] so in bad faith or by intienal misconduct.”In re Prudential Ins. Co. Am.
Sales Practice Litig. Agent Actigra78 F.3d 175, 188 (3d Cir. 2002).0 assess attorngyees
pursuant to the court’s inherent power, the court must likewise make a finding of bad fait
Chambers v. NASCO, In&01 U.S. 32, 45-46 (1991) (explaining that a court may assess attorneys’
fees pursuant to its inherent authority “when a party has ‘acted in bad faith, vexati@argiynly, or

for oppressive reasons”$ge also Prudential Ins. C&R78 F.3d at 181. Courts haaditmore

Any attorney or other person admitted to conduct cases in any court
of the United States or any Territory thereof who so multiplies the
proceedings in any case unreasonably and vexatiously may be
required by the court to satisfy personally the excesss, expenses,
and attorneysfees reasonablyncurred because of such conduct.

28 U.S.C. § 1927.



flexibility when assessing sanctions pursuant to their inherent p&eer, e.gFerguson v. Valero
Energy Corp.454 F. App’x 109, 114 (3d Cir. 2011) (when conduct is egregious and statutory
remedies would not adequately compensate the party moving for sanctions, caurtsbarend by
the statutory limitations imposed on fees awarded under Section 1927).

Bad faith can be inferred when the claims pursued are clearly frivolSas.
Prudential Ins. Cq.278 F.3d at 188 (“[F]indings that the claims advanced were meritless, that
counsel knew or should have known this, and that the motive for filing the suit was for an mprope
purpose such as harassment” have been recognized as “[ijndications of this baddaéral$p
Loftus v. S.EPa. Transp. Auth8 F. Supp. 2d 458, 461 (E.D. Pa. 1998)d, 187 F.3d 626 (3d Cir.
1999) (“When a claim is advocated despite the fact that it is patently frivotousere a litigant
continues to pursue a claim in the facenfirrebuttable defense, bad faith can be implied:fus,
for example, iMMatthews v. Freedmai28 F.R.D. 194, 206-07 (E.D. Pa. 1988j,d, 919 F.2d 135
(3d Cir. 1990), the court found that plaintiff's counsel acted in bad faith when he continued to pursue
claimsafter beingnotified by defendants in a letter that the claims were barred by the sfatute o
limitations SeealsoAlphonso v. Pitney Bowes, INn856 F. Supp. 2d 442, 454 (D.N.J. 2005)
(“[r]elentless pursuit ofinflated claims for lost earningafter the evidence demonstrated, at most, a
comparatively trivial amount of loss shows bad faittvigCandless v. Great Atl. & Pac. Tea Co.
529 F. Supp. 476, 478 (N.D. Ill. 1982ff'd, 697 F.2d 198 (7th Cir. 1983) (sanctidecausé[t]his
lawsuit could have been avoided had [plaintiff's] counsel done the minimum amourgarctes
required of a responsible member of the bar”).
. Background of All Cases: Events Before April 12, 2014

The background of thesad relatedtases, consolidated for discovery purposes

and assigned to Judge Paul S. Diamond, is set fottie District Court’srecent opinion



granting summary judgment against another plaintiff, Edmund Andoéinson v. SmithKline
Beecham Corp., _F. Supp.3d ___ , 2014 WL 5285943 (E.D. Pa. Oct. 16, Z0AdYre
Opinion”); see alsdkt. 265 (July 14, 2014(ordeing summary judgment against Plaintiff
Merica) (“Merica Opinion”). For convenience, | will summarize it here.

Between 2011 and 201852 plaintiffs, all of whom were born thelate 1950s
or early 1960shrought claims against pharmaceutical companieshtchimanufactured or
distributed the compourttialidomide All the plaintiffs alleged that they sufiedfrom grievous
birth defects causely their mothers’ ingestion of the drug thalidomvdeile plaintiffs werein
utero?

With lawsuits coming 50 years or more after the claimed prenatal torts atiissue,
must have been obvioukdt defendastwere likely to assert that statutes of limitatibas run.
Under Pennsylvania law, plaintiffs were free to ignore that likelihood and ievdefemants
to invoke that affirmative defense if they chose to doSeg e.g, Kyle v. McNamara & Criste
506 Pa. 631, 635 (1985). Instead, plaintiffs’ counsel, Hagens Berman, raatithgated
defense headnwith claims of fraudulent concealmehgt had tolled the statute:

[E]videncethatonlyrecenly cameto light basedon extraordinary

investigative eforts, revealsthatthe story authored by the

Defendantghatthalidomide did notausenjuries intheUnited
Statesvasnot the truth. nsiead,it was acarefuly constructed

* Most of these cases were initially broughthe Court of Common Pleas of
Philadelphia County, Pennsylvania, and removed to this Court, and it was not until after the
Third Circuit Court of Appeals upheld the District Court’s removal jurisdiction in 2048,see
Johnson v. SmithKline Beecham Coif24 F.3d 337 (3d Cir. 2013), that these cases, back in the
District Court, were consolidated for discovery purposgseAndreOpinionat *1-*2.



stay soldto the publicto protectDefendantdrom havingto accept
responsibilityfor whatthey had doné.

* % %

D. Defendntsfrauddenty convincedCongressandthe public
thatthalidomidecould not haveausednjuriesin theUnited States,
falsdy claimingthatit was almosentirely uravalablein the

United Statesindfailing to disclosehattestingon pregant
womenheae hadresultedin the birthsof atleasttwo malfomed
babiesby 1958 ... °

As noted by the Court ithhe AndreOpinion “Plaintiffs alleged twenty specific false statements
or fraudulent omissions that Defendants made respecting the safety andlayafab
thalidomide in the United States.AndreOpinionat *2.

All 52 plaintiffs alleged fraudulent concealment asaaib for tolling the statute.

And a subset of the plaintiffs (including Messrs. Boiardi and Garza, but not Mr. Melsta) a

® Complaint,Valerie Spence, et al. v. Avantor Performance Materfdds,665 August
Tem 2012 (C.P. Philadelphia Aug. 9, 2012), removed and docketed at Ne-4B642 (E.D. Pa.
Aug. 9, 2012) (Merica Complaint”), T 4; ComplaintRebecca Alexander, et al. Avantor
Performance Materials, et alNo. 419 August Term 2013 (C.P. Philadelphia Aug. 7, 2013),
removed and docketed at £3-4591 (E.D. Pa. Aug. 7, 2013)Bbiardi-GarzaComplaint”),{ 4.

® Merica ComplaintStatement of Fact§ D; Boiardi-GarzaComplaintStatement of
Facts 8 D. See als&Complaint,Philip Yeatts, et al. v. SmithKline Beecham Corporation, et al.
No. 3316 October Term 2011 (C.P. Philadelphia Oct. 27, 2011, removed and docketed at No. 11-
cv-6711 (E.D. Pa. Oct. 27, 2011 AfidreComplaint), § 1:

Plaintiffs suffer from severe birth defects caused by
thalidomide, a drug given to their mothers in early pregnancy as a
treatment for morning sickness. Until less than two years ago,
Plaintiffs did not discover (and could not reasonably have
discovered) that thalidomide caused their injuribefendants’
fraudulent concealment of their wrongdoing in the development of
thalidomide— and its marketing, testing and dibiution in the
United States- tolled the limitationgeriod for Plaintiffs’claims
until the truth about Defendants’ wrongful acts became known
within the last year.



alleged a noifraud theory for tolling.They assertethatmedical science had evolvgdst
lately, to the point where some ofeblaintiffs coulddiscover anadonscietiously allegethat
thalidomide was the cause of thparticularbirth defects See, g., Boiardi-GarzaComplaint
121, 24.

Defendand did file Rule 12(b)(6) motions to dismi¢sjt Judge Diamond,
obligated to accept the complainédfegations as true for purposes of the motions, denied them
without prejudice”l cannot determine, at this early stage in the litigation, the viability of
Plaintiffs’ equitable tolling arguments.Dkt. 92;seeAndreOpinionat *2.

As discoverylurchedforward it quickly became apparent that Hagens Berman’s
pretrial investigation of its 52 clients’ claims wa@ecidedly less than perfectLess than two
months after the Court’s denial of the Rule 12(b)(6) motions, defendants learned enait clev
the plaintiffscould not sudor the simple reason that they had already done that mussd, in
at least onénstance, a plaintiff was continuing to receive mon#dftlemenpayments from a
defendhnt it was suing a second time for the same alleged 8eeDkt. 168 and exhibits.For
reasons that are not entirely clear, obtaining voluntary dismissals of tho#éfpl claimstook
about four months and several angry demands from defendants’ colths&kt 182.

Defendantswritten discoverywasaimed, in significant part, #befraudulent
concealmenallegations and sought to leashich plaintiff claimed to haveelied on which
allegedfraudulent statement or conduct, and whiet plaintiff had sufficient knowledge to
start the clock running on his or her duty to bring an action or at least invesiigdésndants
argedthat plaintiffs were sidestepping discovémo those subjects, and defendants were right.

The history of thaliscoverydisputeis best summarized in tendreOpinion:



Having put front and center the question of when Plaintiffs
knew thalidomide may have caused their injuries, once discovery
began, Plaintiffs repeatedly refused to provide an ansiar.
instarce, on October 22, 2013, Defendants propounded
interrogatories asking each Plaintiff to “[ijdentify the date on
which you contend you were first on notice of a thalidomide-
related claim.” (Doc. No. 137, Ex. ADefendants also asked each
Plaintiff to “[i] dentify . . . each alleged fact or document set forth
in your Complaint which you contend was fraudulently concealed
[and] identify how and when you first learned about each allegedly
concealed fact or document.id() All Plaintiffs collectively filed
a single objection to these interrogatories, contending that because
the inquiries were “premature and unduly burdensome,” they
would provide no substantive responsed., Ex. B.)

After | ordered Plaintiffs to provide full and complete
responses, each Plaintiff provided the identical response,
purportingto rely on the “cumulative effect” of Defendants’
“misrepresentations.’See, e.g.Doc. No. 164, Ex. C.Because, as
Plaintiffs themselves acknowledged in their Complaints, fraud
must be pled with particularity, | rulédat because “[e]ach
Plaintiff's claim of fraudulent concealment turns on her own
knowledge,” “each Plaintiff must provide verified individual
responses disclosing each fact or document that was fraudulently
concealed, and when Plaintiffs learned of these facts.” (Doc. No.
166.)

On May 9, 2014, Defendants asked me to order Plaintiffs to
comply with discoveryequests respecting Plaintifféialidomide
related online and social media communications and research
(Doc. No. 200.) | granted the Motion and ordered Plaintiffs to
provide individual responses by May 18. (Doc. Nos. 206, 222.)
On June 12, Defendants presented compelling evidence that,
contrary to my Order&nd Plaintiffs discovery obligations),
several Plaintiffs had failed to produce highly probative, relevant
evidence, including online and social media posts revealing that
some Plaintiffs have known for decades that thalidomide caused
their birth defects (Doc. No. 232.) Plaintiffs responded that they
failed to produce these materials becaimder alia: (1) some
Plaintiffs could not remember making the posts; (2) some Plaintiffs
suffer from shorterm memory loss; (3) in light of the volume of
responsive documents, Plaintiffs’ Counsel could not ensure
accurate and complete discovery responses; and (4) the withheld
posts were not responsive to Defendadiscovery requests
(Doc. No. 238.)



Id. at*3. In theirdiscoverymotions, defendants hagkedhat all plaintiffs’ cases be dismissed
with prejudice as a sanctionThe Court declinetb allow that extreme remedyut appointed
me as the Special Discovery Master with authority to oversee discovery anurppiagte, make
recommendations asanctions requests by either side.

Earlier, ast became apparent that at least some plaintiffs’ claims were deeply
flawed,defense counsélad writtento plaintiffs counsel on March 26, 2014, and askétabens
Bermanto review the outstanding caslesfore the parties spent more time and money on
continuing written and oral discoveryPressing the viewhat Hagens Berman'’s peeHt
investigation had been inadequatad that none of the plaintiffs was able to “articulate any
legitimate grounds fanvoking fraudulent concealmehtounsel — holding out both the carrot
and the stick wenton to demand that Hagens Berman do an appropriate investigation
immediately, before litigatioexpenses spun out of control:

| would hope that plaintiffs’ counsel would promptly proceed now,

before additional expense is incurred, to undertataeful review

of the claims made in all these cas#fighere are others that you

decide to dismiss, GSK will agree in any such case dismissed by

April 11 to agairbear ts own costsHowever, for any cases

which remain pending after that da@&SK will not agree to bear

its own costs and is reserving its right to seek both costs and
attorneys fees under all applicable rules and statutes.

Dkt. 310, Defendants’ Motion for Sanctioas to Plaintiff Jack Merica, EX0 (email). As of
the date of that letteMarch 26, the bi#le over written discovery was at full bpbdut only a
handful of depositions had been taken.

The April 11 deadline came and went.o Bases wereisinissed Massive

deposition discoverwent forward According to counsel for both sides, some 130 depositions



were taken betweedarch 26 and my Octoberhearing(seeDkt. 364, Transcript of Hearing,
Oct. 1, 2014 (“Tr.”),at 6566, 134), and more depitions were taken after that date.

. The Present Sanctions Motions

As deposition discovery was taken, defendants jointly filed mofamrsummary
judgment againgtlaintiffs Merica, Boiardi and Garza Dkt. 245, 258, 281.Each of the
motions is a detailed and meticulously documented collection of facts learneft:bgatds in
their investigation and discoveryin each case, afténe motion was filed and briefed, Hagens
Bermanstipulatedon behalf of its client to the entry tife requested summagrdgment and the
District Court entered judgmentDefendant$sSK and Grunenthal also moved for sanctions,
which motions were referred to md.have entertained briefs and heard oral argumémieach
case, defendants seek samsi onlyfor conductduring the period afteahe April 11, 2014
deadline (the “Sanctions Periodiihnounced in the March 26 letter.

It is important to note that each of the three present motions stands on its own,
and seeks sanctions only for Hagens Berman'’s conduct with respect to the pose#aut
particular plaintiffs daims The Court has not been asked to impose sanctions babkedjemn
Berman’s conduatith respect to the claims of the other plaintdfsconduct that related to all
plaintiffs. This will present some nice questions of apportionment discussed elsewhere in this

Report and Recommendation§ee infrag VI.



A. Jack Merica’s Claim
Mr. Merica’s Complaint like some but not all of the plaintiffs’ complaints
acknowledged that he had notmatside the statutory twgear periodhat he might ben his
own words, a “thalidomider,” but asserted that he was powerless to follow up on thatisngges

and did notctuallyunderstand what it meanintil recently

21. Jack was told his mother took thalidomide for morning
sickness during her pregnancy with Jack.

22. Neither Jack nor his family knew the names of any
companies responsible for the distribution of thalidomide in the
USA. With no clues to follow, Jack was left with no
understanding of what it meant to be a thalidomider and no
idea who was responsible for developing and distributing the
drug, and the exact role of each defendant was not reasonably
ascertainale in part due to acts of concealment set forth below.

Merica Complaint’
But the actual facts unearthed in discovery vaeu@ninglydifferent As
observed by the District Judge:

It is undisputed that: (1) Plaintiff’'s mother told him in the 1960s
thatthalidomide caused his injuries; (2) Plaintiff's mother told
Plaintiff's doctors in the 1960s that thalidomide caused his
injuries; (3) in the 1970s, Plaintiff asked his mother why she had
not sued the doctor who prescribed thalidomide or the drug’s
manufcturer; (4) in 1983, Plaintiff filed a Social Security

Disability application seeking benefits for thalidomickused

injuries; (5) in 1990 or 1991, Plaintiff's mother gave him the bottle
of thalidomide pills that she had taken while she was pregnant with
him; (6) in 1992 = thirty seconds’into their first date- Haintiff

told his now-wife that thalidomide caused his birth defects (May 9,
2014 Dep. of Yvonne Merica at 17); and (7) in 2000, Plaintiff gave

" The identicabssertion is made on behalf of numerous plaintiffs in their complaints.
Mr. Merica’s Compdint, like the others, identified theentyacts of alleged covarp or outright
mendacity mentioned in thendreOpinion and quotedupra.
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an interview to WeMedia Magazine during whichdtated that he
had injuries caused by thalidomide.

Merica Opinion, Dkt. 265at 1-2. (internal quotes omitted). The Court observed that “[tlhe
record does not presently disclose how, in light of Plaintiff’'s decades-londdagsthat his
birth defectsvere caused by thalidomide, he could have allegedigdiahdard fraudulently
concealed that information from him. The Special Discovery Master | have agapwirthis
matter will presumably address this questiold’ at 2.

| address it nowMr. Merica’sallegations-all verified by a Hagens Berman lawyer
rather than Mr. Merica himselfsimply cannot be squared with thecontested factsThe
assertios thatMr. Merica had “no clues to follow” and “no understandofgvhatit meantto be
athalidomider” are simply impossible teconcilewith the fact that his mother told hisme had
takenthalidomidepills for her morning sickness, showed him the pills, @adnedthat
thalidomide had caused his injurieShey cannot be squared with keenversation with his
mother, some forty years ago, about suing the supposed prescribing physician or thedsuppos
manufacturer They cannot be squared with the fact that Mr. Merica had the oppottuhaye
the pillstested to learn if they were in fact thalidomitat failed to do so. Nor couMr.
Mericaor his lawyersever hope to persuade a reasonable juror that it was never posshle, at
point before 2011 (two years before he sdedhim to ind out “whowasresponsibldor
developing and distributing the driigln moving for summary judgmerdefendants presented

extensivepublic information -magazine articles and the likem the 1960’s, 1970’s, and later,

8 The Court also noted that Mr. Merica had lost track of the pills at some point, so they
are no longer in his possessidd.
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in which the involvement of these defenddantthe creation and distribution of the compound
was widelyand noisily publicized.

To be clearif this were a motion under Rule Hagens Berman’'apparent
failure to conduct adequate investigation before filing a suit orMMdrica’sbehalf mightbean
appropriatéasisfor a sanctions order. That is not so under Section 1927it @ags establish a
context for examining the post-April 12, 2014 conduct that is in question on this motion. B
April 12, Hagens Berman knew or certainly should have kninanhtheMr. Merica’s claim
could not survivetheHagers Berman lawyers knewr should have knowthneycould not
conscientiously embracetheory of fraudulernconcealmenbn Mr. Merica’s behalf ando (as
they would ultimately concede) he could not suecessfully As a result of Hagens Bermian
failure toacknowledgehe obvioudlaws in Mr. Merica’s casejefendants were put to the
expenseafter April 11, of deposing Mr. Merica, deposing his wife, and generally pursuing
discovery into his story, as well as the expense of preparing and prosecutimggtien for
summary judgmerand their later motion for sanctions.

And then Hagens Berman made it worse. After throwing in the towel on Mr.
Merica’s claims and after receiving a detailed and thoughtful review of the facts and law from
the District Judge, Hagens Berm@amolonged the proceedings and drove up theirlopst
opposingheimposition of sanctions on theorigsmtmischaracterized the District Cad'sr
summary judgment opinigmischaracterized the law, and even mischaracterized the Complaint

Hagens Bermahad written on Mr. Merica’s behalf.

® The exhibits to the Merica summary judgment motion included copies of stories in the
WashingtorPost(1962),Life (1962, 1968)SaturdayReview(1962), The Reporter (1963), the
Los Angeles Timg4972), theNew York Timegl973) and others. Dkt. 245, Exh. 11-16.
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In resisting sanctiongpunsel argued that Mr. Merica’s case was winnable, until
in theirsummary judgment motigmlefendargsuddenlyinterposed the Virginia statute of
limitations Va. Code 8§ 8.01-23@s an alternative to the Pennsylvania s¢ad2 Pa. C.S. 88
5524(2), 5542(7) “Plaintiff Merica and his counsel filed a statement of-npposition to the
summary judgment motion solely because the discovery rule does not apply asher Whiet
Merica’s claims are untimely under Virginia law, which Defendants invé&ethe first time in
their summary judgment motian . .” Dkt. 338 at p. 6. Hagens B&an argued thatirginia
law — unlike Pennsylvania law — does not provide a non-fraud “discovery rule” exception to the
operation of the limitations clockvhereas Pennsylvania law doé&his is true, but in making
thisargument, Hagens Berman assettede incorrecpropositions First, thatthe “surprise”
invocation of the Virginia statute of limitations violated a Pennsylvania sfitageondthat the
loss of the case became inevitable (and therefore Merica surrendered) only becirggnila
staute took away his supposed non-fraud argument for tolling the statute; anthtkii€ithe
Pennsylvania statute and case lead been applied, Mr. Merica’s eviderweuld have tolledhe
Pennsylvania statute. Every one of those assertions is wrong.

First, the invocation of Virginia law as an alternative statute of limitations tanno
have come as a surprise to attorneys as sophisticated as the Hagens Bemes ‘atfbhe

harms allegethy the 52plaintiffs occurred in a number of different jurisdictionghe places

19 Citing 42 Pa. C.S. § 5327(a): “A party who intends to raise an issue concerning the
law of any jurisdiction or governmental unit thereof outside this Commonwealtlgistea
noticein his pleadings or other reasonable written nofig&mphasis added.)

1 Hagens Berman describes itself on its web site as a “national pléctied law

firm” boasting a cadre of highly respected and accomplished lawgeedagens Berman
website http://www.hbsslaw.conflastvisited 12/3/14
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where thalidomide was prescribed or ingestexhd the plaintiffs lived in a number of different
jurisdictions at the times of their complaints; herthe applicability of this, that or the @h
statute of limitations to particular phintiff's casehas at all times been a relevant consideration.
Mr. Merica and the nine other plaintiffs namedhe Merica Complaint said they were born in
several different jurisdictions and resided il sthers!? Defendants raised such statutes
gererally in theiranswers to the severabmplaints and lpintiffs were on fair notice that other
states'statutes might be relied upoh.Learned counsel also were obligated to understand,
having chosen Pennsylvania as their forum, that a court applying Pennsylvamadaadopt
the most restrictive limitationstandardi.e., the law of the relevant jurisdiction that would be
least amenable to extending the time for sBgénnsylvania has a “borrowing statute” thays
“[t]he period of limitationappliable to a claim accruing outside this Commonwealth shall be
either that provided qgorescribed by the law of the place where the claim accrued or by the law
of this Commonwealthyhichever first bars the clairh 42 Pa. C.S. § 5521 (lf¢mphasis added).
Second- and bearing in mind that Mr. Mericaisgument for tolling the statute
was based entirely on a theory of fraudulent concealm¥mginia law would have recognized
a tolling based on an actugl-yearfraudulent concealmenad there been on&eseVa. Code

Stat. Ann. § 8.01-24ForkieTork v. Wyeth739 F. Supp. 2d 887, 891 (E.D. Va. 2010).

2 The eleven plaintiffs on thderica Complaint, for example, gave places of birth as
being Louisiana, Ohio (two plaintiffs), California, North Carolina (two plé&sjti Cuba,
Mississippi, Germany, Texas and Maryland. Hagens Bermstakenly alleged that Mr. Merica
was born in “Norfolk, California’hence, the omission of Virginia from the list.

13 See, e.gGSK’s Answer to théVlerica Complaint, Dkt. 130, Affirmative defenses 2, 3,
and 9, asserting that the eleven plaintiffs’ claims were barred by “the @pplictatutes of
limitations and repose, and that “Plaintiffs’ claims are controlled by statearayplicable law
other than the Commorealth of Pennsylvania, and Plaintiffs fail to state any claim upon which
relief may be granted under applicable state or other law.”
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Third, a court applying Pennsylvatsdaw instead of Virginia’'svould never
have tolled the statuia Mr. Merica’s case; indeed, the District Court blksady made that
clear. Bythe time Hagens Berman responded to the Merica sanctions motion, it had long since
received thévierica Opinion, in which Judge Diamond reviewed the facts discussed earlier and
held thatMerica’s claims were “timéarred under both the laws of Pennsylvania (where Plaintiff
brought suit) and Virginia (whetlaintiff’'s mother was prescribed the thalidomideMerica
Opinion at 2.

A particularlydistressing aspect of Hagens Berman’s argument regarding the
claimed differences ioonsequences between application of the Virginia and Pennsylvania
statutes comes from Hagens Berman'’s dfiefact attempt- and it simply cannot have been
inadvertent — to argue that the opinion of its expert, submitted in cases other than ika'sMer
and involving facts not relevant to Mr. Merica’s case, should be taken into acdtusmtan
only be viewed as an attempt to divert the tribunal rather than assisting isistmgesanctions,
Hagens Berman invokes a tolling theory that it didemploy and could not have employed in
Mr. Merica’s casdecause not even his pleaded faatsuch less the actual facts gleaned in
discovery — would have supported that theory. That is bad faith. Some background on Mr.
Merica'’s claim in the context of all claims may be helpful:

As statedearlier, all 52 plaintiffs maddaims of fraudulent concealment. But
some of them (intiffs Boiardi, Garzaand othersalso claimed that there was a Aloaud
based reason why the statute should be tolled. The theory of that subset iffsptaains was
that, until very recently, their birth defects would not have been viewed as thalidicataitbel,
but that the science had recently chantgeidclude their developmentdéficits. (Briefly, these

deficits are saidn the pleadings to baihilateral” or “asymmetricalrather than “bilateral.See
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discussion of Mr. Boiardi’s claiminfra). In summary, all of the plaintiffs claimed “fraud
tolling” while only some of them also claimed “ndraud tolling.”

Mr. Merica did not claim non-fraud tolling in his complaint. Of éleven
plaintiffs who joined irnthe Merica Complaint,only three plaintiffs asserted that “the
predominant medical view has for decades held that thalidomide did not cause sha type
unilateral and asymmetrical limb reduction” from which they suffered, laittie science had
changed.Merica Complaint 1 16 (Valerie Spence), 19 (Kim Branscum), 45 (Kevin Randall).
The other eight plaintiffs on thgarticular complaint tellingly omitted that allegation; their
claims were based on “fraud tolling” alone.

And this was not just a matter of pleadimy,. Mericaplainly did not have the facts to
support a non-fraud tolling claim. He could not have made the fhiaoid-tolling’ assertion
thathis injuries would have been “excluded from the diagnosis” of thalidomide injusyheA
acknowledged in answering interrogatories, “[fire 1980’s, Plaintiff applied for social
security disability. Heapresented that he was disable@assult of thalidmide exposure
because that iwhat his mother told himA doctor from health and humaarsices exmined
Plaintiff and agreed Dkt. 338, Plaintiff's Counsel’'s Opposition to Motion for Sanctions
(Merica), Ex. 2, Merica Answers to Interrogatories, No. 5 (emphasis added).

In resisting sanctions, however, Hagens Berman has attematethgain thiss bad
faith advocacy-to leave the&Special Master and the Court with the false impression that Mr.
Mericawasclaiming nonfraud tolling, andvasasserting claims that he simply had not made
in his complaint or elsewhere:

Defendants have made thangument for sanctions despite
knowing full well the opiniorthatMr. Merica’s expertwould have
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provided on statute of limitations issue if Mr. Merica had not had
to dismiss his claims due the application of Virginia law.

Dkt. 338, Plaintiff's Counsel’s Opposition to Motion for Sanctions (Merica) deftrfphasis
added). Hagens Berman goes on:

Plaintiffs’ experthas repeatedlgpined incases similar to Mr.

Merica’sthat it is highly unlikely that @erson in Mr. Merica’s

positionwould have been able to find supporting expert testimony
until veryrecently

Id. at 17 (emphasis added). These statements are just false. The expert was Metitdis
expert” and was not addressing cases “similar to Mr. Merfcsosfar as the pleadings show.
The expert Hagens Berman is talking about, Dr. Stephens, had absolutely nothingbtmusay a
the fraudulent concealment theory on which the Merica claim relied asléhgesis for tolling
the statute. But somehow, Hagens Berman has now convinced itself that the nondfregud tol
theory applies tall thalidomide plainffs, and that no alleged thalidomide victim, anywhere,
could have brought a suit until very recently

Defendantsargumentonveniently ignores the expert opinion

Plaintiffs have submitted in oppositiongeveral other summary

judgmentmotions, to theféect that until very recently, it would

have been highly unlikely thanyplaintiff would have been able

to find an expert who could have confirmed that his injuries were
consistent with thalidomide.

Id. at 4 (emphasis addedRRemarkably, Hagens Bermaras willing to argue that, until ver
recently, nobody could have sued for thalidomide injury because no expert could ever dpine tha

any injurywas even consistent with thalidomjaieuch less caused by iBut we know, of
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course, that many, many thalidomide victims did sue and recover. This, again, could not have
been a good faith positiof.

And this leads to the second troubling aspect of the oppaosition to the sanctions
motiors. Hagens Berman argues thke statute could not run because Mr. Merica didknow
he was a “thalidomider” (although he told so many people that he was) and Kicbnotho
was responsibléor his mother’s receiving itln other wordsthey arguehat aperson who has
reasonableinformed belief that falls short of categorical certainty can insulate hifnselfthe
statute of limitations by carefully doing nothing about his beligfat logic, of course, would
make a shambles of tiRennsylvanialiscovery rule’sequirementhat a person who has reason
to believe she is a victim of a tort has a duty to investigate; it would seagctly opposite to the
intention of the rule that one can toll the statute indefinitely iyt investigating. The case
most prominently reliedpon byHagens Bermam their briefs anét hearingUrland v.
Merrell-Dow Pharm., Ing contradics this assertiothat absolute knowledge is required before
the duty to investigate kicks:in

In Pennsylvania, the relevant inquiry for purposes of the

statute of limitations is whether plaintiffs knew or reasonably

should have known of the causal relationship between the injury

and conduct causing that injury. However, plaintiffs need not

know that they have a cause of action or that the injury auasec

by another party’s wrongful conduct. Once a plaintiff possesses the

salient facts concerning the occurrence of his injuryveimalor

whatcaused it, he has the ability to investigate and pursue his
claim. In this case, plaintiffs were clearly aware of Mer2dw’s

% In their SImMmaryJudgment Motions, Dkt. 245, Exh. kfefendants submitted a multi-
page schedule of the thalidomide cases, some of which went to verdict, in which theyedere
overtheyears beginning in 1962, includirgase in which the Third Circuit affirmed this
Court’s dismissal on statute of limitations grounds. That dismigaa0 years agddenry v.
RichardsonMerrell, Inc., 508 F.2d 28 (3d Cir. 1975).
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identity and its connection with the drug, and thus the court’s
charge was not error

822 F.2d 1268, 1278d Cir. 1987)(internal citations and quotation maksitted) As the
Court of Appeals has explaingtie law does not require certfy, but it does require common
sense and reasonable attention to one’s affairs:

[T]he discovery rule focuses not on “the plaingiffictual

knowledge, but rather on ‘whether the knowledge was known, or
through the exercise of diligence, knowabl® the plaintiff. A

plaintiff therefore is obligated “to exercise reasonable diligence in
ascertaining the existence of the injury and its causs.5oon as

the plaintiff either has discovered or, exercising reasonable
diligence, should have discovered the injury and its cause, the
statute of limitations begins to ruMoreover, the plaintiff

attempting to apply the discovery rule bears the burden of
demonstrating that he exercised reasonable diligence in
determining the existence and cause of his injury. To demonstrate
reasonable diligence, a plaintiff must “establish[ ] that he pursued
the cause of his injury with those qualities of attention, knowledge,
intelligence and judgment which society requires of its members
for the protection of their own interests and the interests of others.”

Mest v. Cabot Corp449 F.3d 502, 511 (3d Cir. 200@)ternal citations omittedseeSzpynda
v. Pyles, 639 A.2d 1181, 1184 (Pa. Super. 1072 he discovery rule tolls the statute of
limitations until such time as a reasonably intelligent person (not an experdisaxg due
diligence,should have some reason to suspleat his injury might have been caused tine [
third party]” (emphasis addedl)

And if ever there was plaintiff who had at the very leassome reason teuspect
that his injury might have been caused by a third party, Mr. Merica is thatifplaMr. Merica
and his mother understood that she had taken some pills, gnadhesubjectively certain that
those pills- thosdiny, white, round pills irtheir orangekhaki bottle with a white top, arfter

name on the label were thalidomide. Dkt. 245, Exh. 1, Merica Deposifiorat 151-53.
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Investigating thejuestion whether the pills were or were not thalidomide and, if so, which
manufacturer'or distributor’'sthalidomide, might have inculpated one or more of the defesdant
or, just as important in &ir system of civil justiceit might haveexculpatedne or moref

thent instead, Mr. Merica (or his mother) let the opportunity slip away. Today, of ¢coese

IS no way to answer that baseline questibhatHagens Bermaeitherfailed in its duty of pre-

suit investigatioror disregarded its results is not a basis for the present sanctions motion, but
Hagens Bermaaertainly protracted this litigation by failingbefore or within a reasonable time
after it realized that at least some of its client plaintiffs had no-eskearn the facts pertinent

to Mr. Merica’s situationto recognizehe shortcomings of his clairtg sparehim and his

spouse the burdesf depositions and to spare defenddhéscost of multiple attempts at written
discovery,of those depositions, and wiultiple rounds of motion practice. Instead, Hagens
Berman persisted in its insistence that Mr. Merica had “no clues to follow, ... no
understanding of what it meant to be a thalidomider and no idea who was responsible for
developing and distributing the drug.”

B. Lawrence Bdardi's Claim

If Mr. Merica’s problem was that he did not follow up on the facts in his
possession, Mr. Boiardi’'s problem was that bear hadanyfacts tobegin withandnever tried
to get themand they have not turned up thieir own He never had acsap of information to
suggesthathis motheiingestedhalidomide the only evidence is to the contrary. Even his
injuries, according to his own Complaiateinconsistent with the acceptedientific
understanding of the mechanism of thalidomide injury.

Mr. Boiardi was an adopted child who never knew his birth motHagens

Bermanwas unable to locatbe mother before filingMr. Boiardi’'s Complaint, but defendasit
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say they had no difficulty in finding her. Defendants contacted Mr. Boiardi’'s mathéshe
told them she had not taken any medications during her pregnancy. DkKWR&8. Plaintiffs’
counselHagens Bermarthen spoke with her, she told them she had no recollection of even
being pregnant or having a child. What she has never said, so far as the record show$es that
did actually take thalidomide or any other medication during her pregnancy $o/e@s ago.
Thus, thdirst critical link in the chain of possible culpability was never forgéglotex v.
Catret, 477 U.S. 317, 320-23 (1986).

That a child comes into the world with birth defects does not always mean that
thalidomide or any other artificial agent was the causathir the particulanfirmities from
which Mr. Boiardi suffers nor angecent change in the state of scientific knowleggmrding
those infirmitiegprovides anyasis— or, more accurately, any better basis than might have been
at hand 20, 30 or 40 years agtoran inferencehat he is a thalidomide victim. Mr. Boiali
claims were based in part on the supposed facgtlibaduse of recent advances in scieace,
diagnosis othalidomidecausation for his particular birth defects became possiblenotiin
the last couple of years. Like several of the plaintiffs amilti-plaintiff complaint he alleged
as follows:

That no doctor ever told him that his injury was thalidomide-

related is not surprising the predominant medical view has for

decades held that thalidomide did not cause the types of unilateral
andasymmetrical limb reduction from which Lawrence suffers.

Boiardi-GarzaComplaint{ 21. To excuse Mr. Boiardi's failure to sue earlier, the Complaint,
verified by aHagens Bermalawyer, goes on to explain that
[u]ntil recently, a universe of thalidomidelated injuries has been
. excluded from diagnosis, including plaintiff’s injuries. Only

recently available studies published in medical and scientific
journals, not customarily read by internists, reveal the flaws in the
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orthodox medical opinion. Armed with this knowledge, Lawrence
can now allege that his injuries were causethilidomide.

1d.*

If the mainstream scientific thinking had undergone a significant recengehan
such that a claim of causation that would have been dismissed twegdsnsvas now a viable
claim, Mr. Boiardi and others like might have an argument to abheidtatute of limitations.
SeeColeman v. Wyeth Pharm., In6.A.3d 502 (Pa. Super. 2010). But the problem rsetigat
Mr. Boiardi has no more basis for bring a claim of thalidomideénjury now than he had two
years or fiftyyears ago.As the District Court would later concludethe AndreOpinion,

Hagens Bermaand its expert haveot been able to identify any such “recently available

studies.” At argumdron the sanctions motions on Octobethls “new discoveries” theory was
pressed on the Discovery Master as good sciefceOct. 1 at 93-94. By that point, howevér,

not long before, it simply must have been obvious to Hagens Berman that there was nothing to
support it. By October 1, the parties had fully briefed their positions in the then-pending
summary judgment motiainat was before the District JudgeAndre . Dkt. 245, 246, 258, and
281. Hagens Berman’s exp&topinion — championing thgecenty available studies” theory

had undoubtedly been reviewed and vetted by the lavegdose it was submitted to the District

15 For purposes of Mr. Boiardi’s claim (and Mr. Garza’s, discussfeal), it may be
noted that these “only recently available studies” would have to have become avaikbkry
narrow time band of less than three months in order for Mr. Boiardi’s claim to haeftbe
from the discovery rule. If these revelations had swept onto the stage of sclentifiledge at
all, they must have surfaced before the initiation of another of the consolidagéstheaause
nearly identical “only recently available studies” language is found tnvérdied complaint,
seeAndreComplaint 1 14, 25, 32, 43, 47, 52, 59, filed just shy of two years before Mr.
Boiardi's case was filedTo be consistent with both sets of verified allegations, that would mean
that this unspecified new science surfaced sometime between August 8, 2014a(tsvbefore
Mr. Boiardi sued) and October 27, 2011 (the day Mr. Yeatts and lukouHfs sued). If it
came earlier, Mr. Boiardi’slaim is timebarred. If it came later, Mr. Yeatts was clairvoyant.
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court on June 20, 2014, Dkt. 246. Hagens Berman knew or should have known that the expert
would provide absolutely no support for the “recently available studies” theory.

Asthe District Judge subsequently heldindre,however, there simply is no
evidence of such “recently available studieshat is,no evidence of aecenttectonic shiftin
science’s appreciatiaof thalidomide injury that would have served to save recent actions
brought under the discovery rultn the AndreOpinion, the District Court pointed out that the
HagensBerman expert

bases his recent revelation that thalidomide causes unilateral birth
defects (from which Plaintiff suffers) on a 1964 study. Dr.

Stephens also avers that data from a 1969 study shows thalidomide
resulted in Significant unilateral defects.it thus appears that Dr.
Stephens himself acknowledges that any “sea change” in medical

thought on thalidomide occurred some 45 years before the date Dr.
Stephens came t@ppreciate[] its significance. (Id. 1 22.)

AndreOpinionat *9 (internal citations omitted)l am, of course, bound by the District Court’s
finding with respect to the flagrant inadequacy of Dr. Stephens’ opinion to the tasktdfidg

the “sea change,” but any objective review of the evidence, even without suchiotsstrould
yield the same conclusion. It is useful to compare the present facts with tlzosasef heavily
relied upon by Hagens Bermadgolemanv. Wyeth Pharm In Colemanthe Pennsylvania

Superior Court reversed statutehofitationsbased summary judgments entered against women
who claimed that various hormone replacement therapy drugs (“HRT”) had ¢aessticancer.

In Colemanunlike the present case, there had been a “sea change” in the scientific community’s
percepion of the link between HRT and breast cancer, triggered by a widely anticgpade

highly publicized Women'’s Health Initiative (“WHI”) study, and the court codet that it was

for the jury to decide whether, before the WHI study, the plaintiffs hditisut “reason to

suspect that the injury was caused by a third party to impose a duty to inecsirtietr.”
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Colemang A.3d at 511. But the Superior Court was careful to distinguish a case that did not
involve a dramatic new development in the stfienthought and as to which, as with
thalidomide, the links between the prodant the injury were well recognized:
Nor do we findLove v. Raymark Indus., Inéd30 Pa. Super. 155,
633 A.2d 1185 (1993), relied upon by the trial court, applicable to
the facts hereinMr. Love, unlike Ms. Colemarsuspectedhat his
lung cancer was related to his occupational exposure to asbestos.
Furthermore, the causal connection between lung cancer and
occupational exposure to asbestos was “neither obscure nor
unascertainable.Love,at 1187. On those facts we held that
Love's failure to inquire of his physicians as to the results of his

lung biopsy was unreasonable as a matter of law where the
presence of asbestos would have confirmed the cause of his cancer.

Coleman, 6 A.3dat520 (emphasis by the courtin the present case, regardless of the state of
Mr. Boiardi’'s thinking on whether thalidomide had anything to do with his injuries, thesfac
that, in general, the causal connection between thalidomide andiéieicts was “neither
obscure nor ascertainable.” Turning to the question whether someone whose injiestwe
symmetrical or bilateral could ultimately sue successfully, Hagens Beanthits expert, Dr.
Stephens, presented absolutely nothing tacatdithat the answer to that question has changed in
the last two years or so. If a plaintiff would have been successful in bringth@ssuit in, say,
1970, he could be equally successful tofgcept that the statute has yutf the state of
scientific knowledge were such tha would have lost his case in 1970, he would still lose it
today on the meritsekcept again, that the statute has run and he would not get to the merits).
While the parties were being subjected to their long marahsabvery and motion practice,
there never was a point at which Hagens Bermarahgdbasis for its “recently available

studies” theory, based on the evidence it has brought to the Gauntgattention.
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C. Roel Garza’'s Claim

As with theMericaand Boiard casesHagens Bermanonsented to a final
judgment only after putting the defendants through their paces — depositions, ihbelesga
motion practiceand the like.

Mr. Garzasuspected, beginning ms youth that hisbirth defectamight be
traceableo medications his mother took during her pregnancy, but he simply never took the
trouble to investigate further. He newsen asketiis parents or other relatives about it. He did
nothing. Like Mr. Boiardi, Mr. Garza claims that his developmentababalities are non
bilateral and asymmetrical, andipts, with identical language, to tlieecently available
studies” theory that would be debunked by the District Court in dealing with Mr. Arcdrees

In open court alhearingon October 1Hagens Bemanagreed that, indeed, it
should fairly reimburse defendants &irleast some dheir expenses attributable to his case

[l]n relation to Garza, let me make a concession so that there’s at

least one less thing you need to decide. And that is without

conceding any bad faith, with the benefit of hindsight, it is

plaintiff's view that they should have sought to dismiss this case
prior to the depositions.

Tr. at 133-34. Then, two days after the hearing and the agreement, Hagens Bemethort a
dimeandargued against thBarzabased (an®oiardi-based) sanctions.

While counselvere in couriat the October 1 hearing, a deposition on written
guestions of Gordon Forrer, M.D., was being conducted in Northville, Michigan. DktD¥10.
Forrer, now 92had been an investigatshen GSK wasooking intothe possibility of
developing the drug for purposes other than morning sickness treatment, seultestion of
his and his institutiors experimental use of thalidomide di@narkedly from the detkd and

substantially documented records that were reviewed by the fifyAyears agoin its own
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investigation of GSK'’s involvement with thalidomidey Br. Forrer'spresent account, his
institution accounted for a dramatically smaller percentage of the thalidomiddigtitibuted by
GSK than GSK'’s and the FDA's records would refladagens Berman immediately argued that
sanctions should not be awardedsarzaor Boiardi. The argument is that Dr. Forrer’s
testimony about the supposedly unaccounted-for thalidomaemean that GSK was
distributing the drugs someplace else, that there were pills not accéemtéthgens Berman
further suggests that this information gets plaintiffs closer to establishingsGi8kility (in
cases other than these cases, in which it has already surr@rifered

For several reasons, | decliHagens Berman'’s invitation to reopen the question
of whether sanctions should be imposed with respect to Mr. Garza or Mr. Boiardj. Firs
agreements reached in open court should be honored. More imigotiamtever, the
inconclusive evidence noprofferedby Hagens Berman is unequal to the task of showing good
faith prosecution of the case on its part. To be sure, Hagens Berman has idewniities s
whose recollection is squarely at odds with GSK’s evidence, and evidence undeanining
adversary’s crafility is usually a good thing to have. But tegsential reasatior the summary
judgmentdn these three casegerethat these three plaintiffs began their investigations several
decades too lat@nd, in the Boiardi and Garza cases, that they hadider®e that their mothers
were ever exposed to thalidomide, anddksentiateason why | recommend granting the
sanctions motion ithat the plaintiffslawyersbehaved unreasonably in their efforts to avoid the

consequences of the profound flaws in tlekents’ casesMessrs Boiardi and Garzhave

16 SeeOctober 3 letter brief from Nick StyaBrowne (Hagens Berman) to Hangley, with
exhibits (Dkt. 411)see alsdDctober 9 responsive letter brief from Michael Scott (GSK counsel)
to Hangley, with exhibits (Dkt. 412); October 10 reply letter brief f@yantBrowneto
Hangley (Dkt. 413).
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concededhat they did not rely on any specific fraudulent conduct on defendants’ part in
delaying their investigation®r half a century, and tirealternative® new science” theory of

tolling has been debunked by the District Court’s findings irAth@reOpinion. In other words,
the evidence that Hagens Berman now wants to chase woultenally be useless to Messrs.
Boiardi and Garza their lawyers have already folded their teni$ also would not help Hagens
Berman avoid sanctions for their improper conduct in prolonging filasiffs’ cases.If we
speculate (we certainly cannot decide) that Dr. Forrer’s present recolle@ttohes what he
would have remembered if he had been deposed seveaalededoser to the actual events, there
appears no good reason why plaintiffs should not have obtained his testimony then, instead of
now. And, without for a moment casting doobtDr. Forrer'smentalacuity or good faiththis
most recent event demonstrateg@ason why we have statutes of limitatiodoubtedly, GSK
would have wanted to counter Hif$y -year old memories with the testimony of other percipient
witnesses, but virtually all of the onesailable evidence relevantBy. Forrer’s pointss long

gone or denatured by the passage of time. One good reason fordtatutgs of limitations is

to avoid such imprecision in our system of investigation, evidence-marshaling andattjadi
The GSKrepresentatives who dealt with Dr. Forrer ao¢ here to defend their own

recollections; we do not even know what those recollections might be. The FDAgatgst

who examinedsSK'shandling of thalidomide are also unavailabieAll of that might have

" The Rule 31 deposition on written interrogatories, Dkt. 410, also points up the reasons
why Rule 31 is rarely used. From the record it appears that the only persons presdéme we
court reporter, the witness, and his attorney; no representatives of the parées the room.
There were no follow-up questions and, of course, no cross-examination. A Rule 30 deposition
is often thenext best thing to live testimony. This was not that.

27



been different iMessrs Garza and Boiardi, or their families, had investigated their situations in
a reasonable time frame.

And, at bottom, the simple fact is that taking Dr. Forrer’s contested testimong@a go
would not get Hagens Berman alathmuch closer to actually having a caséh or without a
statute of limitations problemif we assume for argumesatsake thaGSK failed to account for
hundreds of thousands of thalidomide tablets,thatlitdid so to cover up its misdeedisat
would not alow a reasonableijor to concludehatany of those tablets fourideir way into the
regimensof the two plaintiffs’ mothers. That is, of course, a critical element of the claims in
these case§ielotex Corp. v. Catretand the connection would still be far too speculative.
V. General Findings Regarding Sanctions

| do find that, in each of these plaintiffs’ cases, Hagens Berman’s conduct has
multiplied the proceedings in an unreasonable and vexatious manner, and that the canduct wa
both intentional and in bad faith.

Obviously, too, the conduct has taxed the defendants and the Court’s resources
enormously and without good reasdut it should be noted that Hagens Berman'’s clients, the
plaintiffs in these ilistarred cases, have also suffered from the firm’s conduct.

In the District Court’s Order of October 31, Judge Diamond discussed his
correspondence from one of the plaintiffs, Ms. BoftbrMs. Bolton’s birth injuries, like those of all
these plaintiffs, have undoubtedly been sources of all manner of pain aep#st five decades and
more. Yet, judging by her conduct over the years, she was never led to believe, until, rénantly

she could blame a third party for her hurt, bring a claim, and recover some form of recompetse. Tha

18] voice no opinion on the merits of Ms. Boltsrgtilkpending case, or on the reasons why
Hagens Berman moved to withdraw from its representation of her.
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has changed; someone led teebelieve passionately that she has a good and viable claim and that
these defendants should make amends. Knowing that Hagens Berman wants to withdieaw from
case, she has worked tirelessly to find a new lawyer to carry the litigation forwaedarBes sixty

law firms that have turned her down, and still she believes she has a case worth blinigasg

years after the event. She tells the Court'flifdtcounsel is permitted to withdraw, my claims

will likely find no representation and wouleénbe allowed the same justice that the remaining
Plaintiffs are receiving,” and says she could not represent hpreedébecause “the
consequences of losing this matter are so great.” Dkt. 390.

False hope is a cruelty. Persuading a Merica, Boiardi or Garza to sue, without telling
him that he has long since missed his main chance in litigation (ifdnéhad one), is not a kindness.
And plunging forward in the face of overwhelming evidence that the claim canmeesi¢chereby
subjecting the cliets to the mortification of sitting for depositions and having the most painful
threads of their personal lives picked at and teased out, is not what lawyers shouldgitherdds
a genuine claim to pursue. Mr. Merica, Mr. Boiardi and Mr. Garza have had tpes teosed
irresponsibly and then dashed, and there was never any good excuse for Hagens Berman’s.doing tha
I will not consider those elements as Section 1927 “costs” or “expenses,” buettaply play a
part in the bad faith calculu€f. Macheska v. Thomson Learni3g,7 F. Supp. 2d 169, 182 (M.D.

Pa. 2004) (“Because we believe that Jennings had a larger obligation than he falMlacheska,
this Court, and most of all to Thomson, we will consider an award comprising at leastuarall

of the fees and costs incurred by Thomson.”).
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V. Defendants Entitled to the Benefit of Sanctions

Grlunenthal is entitled to recover an award of sanctions. Grinenthal brought and
has continued to pursue its motion for sanctions with respect to Hagens Berman’s conduct
respecting all three plaintiffs, Messrs Merica, Boiardi and Garza. 2Bkt.310

Equally clearly, Sanofi cannot recover sanctions with respect to HagenarBgrm
conduct regarding these three plaintiftsSanofi joined in all three motions for summary
judgment, but did not join with Griinenthal and GSK in moving for sanctions. Indeed, in
connection with the dismissal of Mr. Garza’s claims, Sanofi stipulated thatltl bear its own
costs. Dkt. 317.

The situation is more comphted with regard to GSK, which joined with
Grlunenthal in the sanctions motions and played a leading role in pursuing them. &8K's |
counsel, Mr. Scott, carried the laboring oar in oral argument at the October I fzaetim
resisting the Hagens Bermia post-hearing efforts described above. But on October 28, 2014
(Dkt 394), GSK informed the District Judge as follows:

All plaintiffs currently represented by igans Berman Sobol

Shapiro LLP- with the sole exception of Debra Johnsonil- w

dismiss wih prejudice all claims against the GSK defendants.

Contingent on the dismissals with prejudicédacovery by all

plaintiffs with respect to GSK, former SKF employees, and former

SKF investigators wilbe deemed withdrawn; plaintiffs’ motion

for sanctons and to compel the 30(b)(6) deposition of GSK will be

deemed withdrawn; and no further discovery will be initiated by

plaintiffs in any case. GSK, in turn, agrees to withdraw its pending

sanctions motions and to forego any sanction payments which may

be awarded or which have already been agreed to. This agreement
shall not be characterideas a settlement of plaintiffslaims; no

9 This is not to suggest that Sanofi would not be entitled to pursue sanctions motions
respecting the prosecution of other plaintiffs’ claims by Hagens Berimanissue is not before
me.
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payments are being made by GSK. Mfigspect to Debra Johnson,
GSK’s motion for summary judgment remains pending (Doc. No.
260), with both sides retaining all rights, including the right to
appeal and the right to seek sanctions.

Dkt. 394, Letterfrom Michael Scott to Judge Diamond. A motion pursuant to Rule 41(ax2) f
voluntary dismissal of the case was later filed on behalf of 28 plaintifferdly represented by
Hagens BermanDkt. 409.

As reflected in an Order entered on October 31 (Dkt. 3#6pistrict Court was,
in its own words, “disturbed by what has occurred” in light of a number of other reesns e
including the fact that there are several plaintiffs (not, apparently, includied graup of 28
identified in the Rule 41(a)(2) motion) with respect to whom Hagens Berman has moved for
leave to withdaw, and at least one has objected to Hagens Berman'’s withdiavéal The
Court, acting pursuant to Rule 53, has proposed a modification of my “task list” aal Spec
Master as follows:

The Special Master, William T. Hangley, Esq. shall issue a Report

and Recommendation on whether each Plaintiff (except Debra

Johnson) knowingly, intelligently, and voluntarily consented to

dismissing with prejudice his or her claims against the GSK
Defendants- or any other Defendants.

Id. Hagens Berman (speaking on biéloé “certain plaintiffs”) has objected to the modification;
defendants have not objected. Dkt. 397, 398 and 400.
Given that GSK’s undertaking to drop its sanction claims is, according to GSK,

contingent on dismissals with prejudice on behalf of “alinpifis currently represented by

20 Another of these “withdrawal plaintiffs” has more recently complained to tetC
but it is difficult to determine whether he is objecting to Hagens Berman’s proposed withdrawal,
to the GSK proposed settlement, or the proposed modification of the Special DiscostayMa
assignment described in the accompanying tBxt. 408.
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Hagens Berman . . . with the sole exception of Debra Johnson,” it is impossible targstatm
this point, whether GSK will or will not be entitled to recover sanctions.

VI. Measure of Sanctiondor Griinenthal

In multiparty or other complicatedases, a challenge is to make sure that a
respondent is sanctioned for his conduct in the particular matter. Section 1927 isdd&signe
“address][] the impact conduct has on the proceedings,” and so “sanctions that aeel inmuoles
§ 1927 must only impose costs and expenses that result from the particular miscdndect.”
Prudential Ins. Cq.278 F.3d at 188.

Here, Hagens Berman should be sanctioned for its foot-dragging and evasiveness
in connection with written discovery after the dawn of the Sanctions Period. By April 12,
Hagens Berman’s belated investigation of its own clients’ claims should heasuaged it to do
what it would later do, surrender for lack of a plausible claim on behMEegrsMerica,

Boiardi or Garza, and the defendants were forced to incur enormous expense and incanvenienc
as a result.

In large part, | am sure, the expenses incurre@tiynenthal can be tied
exclusivelyto its defense of one or more of the Merica, Boiardi and Garza claims, and should be
recoveredn full by Grinenthal Theywould include defendants’ discoverytbese three
plaintiffs and ofwitnesses related solely to one of those plaintiffs’ claims, the summary
judgment motions, and the sanctions motions. The casm#kes clear that defendants are
entitled to be reimbursed for their expenses of pursuing the present sanctiois awhuding
expenses incurred by counsel in briefing the motions and preparing for angbatanticin the
October 1 hearing. Im re Tuu Wells Contamination Litigatigh20 F.3d 368 (3d Cir. 1997),

overruled on other grounds I§omuso v. Nat'| R.R. Passenger Co&67 F.3d 331 (3d Cir.
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2001), the Third Circuit rejected the sanctioned party’s argument that costspamd e
associated wh the sanctions hearings themselves should not be recoveldde387. The
court explained:
The time, effort, and resources expended in bringing sanctionable
conduct to light would have been unnecessary had the sanctionable
conduct never occurredh&se costs are as much a harm to a party
in the litigation as is the delay in the litigation or the substantive
prejudice caused by the conduct. If we exclude from a possible

award the costs of sanctions proceedings, we would undermine the
compensatory goaf a sanctions award.

|d. at 388>

A closer question arises out of Hagens Berman'’s Ipeating attempt to relitigate
the sanctions issues Boiardi andGarzaafter the October 1 hearing based on the Forrer
deposition testimony, but | conclude that Griinenthal’s expenses in connection wattethmgt
should be reimbursed in full. Although Hagens Berman’s activities in conductingtes F
discovery were surely part of a strategy aimeahany or all ofthe cases, the particular use of
that discovery as a tool to pry open the Gaetlement and continue litigating Boiawdhs
entirely focused on those two motions.

Conversely, a good deal of Griinenthalginsel’s activitiesluring the Sanctions
Period that had nothing to do with these three pfishtases- depositions of plaintiffs other
than Merica, Boiardi and Garza, for exampleannot fairly be considered at all in the context of
these motions, and Griinenthal cannot be reimbursed for those expenses in connection with these

motions.

2 ThatTutu Wellsnvolved the Court’s inherent powersganction rather than Section
1927 does not seem a significant distinction here.
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But alarge part ofGriinenthal’dawyers’ workduring the Sanctions Periodas
undoubtedly devoted to matters that involved these three plaintiffs’ claims and, aldaintise c
of as many as 46 other plaintiffs. Examples include the defendants’ continuing pétesuit, a
April 11, 2014, of responsive answers to written discovamgparing for, attending and
participating in and reviewing plaintiffs’ depositions of defense witnesssgonding to
plaintiffs’ written discoveryand research that related to more claimants than just these three
plaintiffs. | have struggled to find dispositive authority on whether and how a court should go
about apportioning such expenditures in the unique circumstances of these caases in
which there was a number of plaintiffs represented by the same attorneyswamnch the
charged misconduct related to all or many of those plaintiffs and their claintdefeatiants
sought sanctions with respect to that misconduct only insofar as it involved a handful of those
plaintiffs and their claims.

There is precedent, in a situation like this, for allocating a sanctions ret¢overy
award petitiomg counsel a percentage of their overall expensese Silica Products Liab.
Litig., 398 F. Supp. 2d 563 (S.D. Tex. 20@83san MDL inwhich virtually all10,000
plaintiffs’ cases were remanded to the Mississippi state courts, and onlgtimme(400 cases)
remained in the district courfThe court awarded sanctions equal to 1% of defendants’ total
expensesSilica Produts, 398 F. Supp. 2d at 677-80. AndaRule 11case where the liability
claims were not found to pursued in bad faith, but the prayers for relief were frivolous and
sanctionworthy, the Ninth Circuit approved the apportionment of expenses that appeared to
relateto both subjects:

The district court found that the damages prayer and the legal

claims were so closely connected that it was appropriate to allocate
25% of the time spent investigating the claimgh®sanction
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award. It is reasonable to conclude that much of the time spent
investigating the legal claims were interrelated with the frivolous
prayers for relief, given the complexity of the legal claims. The
district court acted well within its discreh in making this
determination.

Hudson v. Moore Bus. Forms, In898 F.2d 684, 687 (9th Cir. 199@rcord Salstrom v.
Citicorp Credit Servs., Inc74 F.3d 183, 185 (9th Cir. 199@krt. denied, Webb v. Citicorp
Credit Servs., Inc519 U.S. 8131996) (upholding sanction apportionment where “the court did
evaluate the costs and fees, concluding thiaeast 30% of the total defense costs can be
attributed tgcounsel’sJreckless litigation of this mattéy; see alsdn re Tutu Water Wells
Contaminaion Litig, 166 F.R.D. 331, 344 (D.V.l. 1996)ff'd in relevant part120 F.3d 368 (3d
Cir. 1997)(dividing sanctions approximately equally between two sanctioned attorney groups
In re Evergreen Sec., Li®008WL 4716777, at *5 (Bankr. M.D. Fla. Feb. 8, 200&ff'd, 391
B.R. 184 (M.D. Fla. 2008)ff'd, 570 F.3d 1257 (ith Cir. 2009)(sam§.

| recommend reimbursing Grunenthal for a small percentage, 3/49, of ieniges
expenses on all its poépril 11, 2014 litigationrexpenses that weegldressed tthe litigation
with one or more oplaintiffs other tharMessrs. Merica, Boiardi and Gardait also to these
plaintiffs’ claims. Mindful that sanctions must be measured and imposed with caution, | have
chosen as the denominator of this fraction the largest number of plaintiffs wikeseree
pending at the beginning of the Sanctions Peftativided by the number of plaintiffs whose
claims are the subject of these motions.

| will submit a suggested form of order

2 This reflects the dismissal of claims of the three plaintiffs who turned out to &t rep
claimants. As the litigation moved ampreplaintiffs dropped their cases or suffered summary
judgment. Those changes will radtectthe 3/4%raction
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1. Awarding Griinenthal sanctions equal to

a) 100% of its reasonable fees and expenses incurred solely in the
Merica, Boiardi and Garza matters and

b) 3/49 of its reasonable fees and expenses incurred on work that
addressed the Merica, Boiardi and Garza matters assvether
plaintiffs’ matters.

2. Permitting Griinenthal to submit detailed calculations of its fees and
expenses in botbeparateategories within 21 days of the Court’s
approval or approval with modification of this Report and
Recommendation and giving Hagens Berman 21 days in which to respond,
after which | will make further recommended decisions.

3. Holding in abeyance GSK'’s motions for sanctions.

The recommended determination will surely be a disappointment to Hagens
Berman, angbrobably afford$srinenthal less monetary relief than it might have hoped for.
Here, the observations of tBdica Productourt are apt:

It is worth noting that the amount of the sanction this Court
ultimately orders, . . . while not insignificant, will be substantially
lessthan the total amount of damagesome calculable and some
not —Plaintiffs’ counsel have caused by their filing of thousands of
claims without a reliable basis for believing that every Plaintiff has
been injured. However, the Court must confine itsefftie least
severe sanction adequate to achieve the purpose of the rule under
which it was imposed.SeeTopalian v. Ehrman3 F.3d 931, 937

(5th Cir.1993). The Court trusts that this relatively minor sanction
will nonetheless be sufficient to serve notice to counsel that truth
matters in a courtroom no less than in atdds office.

Silica Products398 F. Supp. 2d at 679 (S.D. Tex. 2005).

Respectfully submitted,

December 4, 2014 /s/ William T. Hangley
WILLIAM T. HANGLEY
SPECIAL DISCOVERY MASTER
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