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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MADIA GREAVES, : CIVIL ACTION
Plaintiff, :
V.
ERIC SHINSEKI, et al., NO. 11-6270
Defendants. .
MEMORANDUM
GENE E.K. PRATTER JULY 18, 2013

Plaintiff Madia Greaves, a nurse employed bylthated State®epartmenbdf Veterans
Affairs (“the VA”) at its Philadelphia Veterans Administration Medical Center (“PVAMC”)
allegeghatthe VA discriminated againsterbased upon her national origifithe VA has filed a
Motion for Summary Judgment which would, if granted, dispose of the case in its entoety. F
the reasons set forth below, this Motion willgranted

l. FACTUAL AND PROCEDURAL BACKGROUND

For purposes of this Motion, the Court considers whether the record presents ang genui
issues of material fact that would allow a reasonable jury tardifavor ofMs. Greaves See
Miller v. Ind. Hosp, 843 F.2d 139, 143 (3d Cir. 1988ge alscAnderson v. Wachovia Mortg.

Corp., 621 F.3d 261, 267 (3d Cir. 2010) (noting that at the summary judgment stage, courts must
draw all reasonable inferences and resolve conflicting evidence in faver mdmimoving
party). With this standard in mind, the facts set fbgheare undisputed unless otherwise noted.

Ms. Greaveswho isLiberianby national origin acceptea positionwith thePVAMC as
a Registered drse, Level (“Nurse 1”) in October 2006 Since the start of her employmehts.
Greaves has workeas a Nurse in Unit 2C, a long-term care nursing unit of the Community
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Living Center(“*CLC") atthe PVAMC. Sheserves aa ChargeNurse for her unit, and her
responsibilities includsupervising other nurses and overseeing patemet Ms. Greaves
alleges that in March 2010, the VA unreasonably failed to promote her from Nurse | to
Registered Nurse, Level Il (“Nurse 1"pn the basis of her Liberian national origin.

Approximately once a yeathe PVAMC reviews a nurse’s performance and evaluates
the nurse’sligibility for promotion. A promotion from the position ddurse | tothe position of
Nurse llrequires: (1) a Bachelor of Science degree in NurSsBgN”); (2) 2 to 3yearsof
nursingexperienceand (3) achieving performance requirements known as “performance
dimensions,* which comprise (i) practice, (ii) professional role, (iii) collaboration, @and (
scientific inquiry

Nurse | andNurse linurses have the same responsibilitiesf@rtorm the samduties,
buta Nurse llis expected tperform those duties at a “higher level” by advargchis or her
professional abilitis and achievingheasurable outcomésat benefit the unit as a whol8uppl.
Mem.L. in Suppof Dek. Mot. Summ. J(Doc. No. 31). For examplewhile a Nurse | may
“[d]lemonstrate[] proficiency using the nursing process in providing carmdiémts with complex
nursingcare needs,” a Nurse Il is expected to “[a]ppl[y] the nursing process to system
processeatthe unit/team/work group leveb improve caré VA Handbook 5005/27 (Doc. No.

31, Ex. 9).

! Ms. Greavesontends thathe VA did not consideperformance dimensions in evaluatingrses for
promotion to Nurs Il in 2009 However all the evidenceshepresents shows that the \#d requirenurses to
achieveperformance dimension<linical PathBrochure Doc. No. 30, Ex.)l (providing that a nurse: (1) “must
meet all standards under the new [performance] dimension for the gradeealmbigred,” “must meet all years of
experience requirement,” and “must meet educational requirémmerrider to be promoted)-urther Ms. Greaves
admittedthat she was informed of tiperformance dimensions when she reegher 2006orientation training, and
when shaeceivedannualBoard Actions discussing these performance dimensioesshe began her employment
at the VA Dep. of Mada GreavesMarch 29, 2013 (“Greaves Dep.§t 61:69, 106:21107:8, 143:1423, 153:22
154:2, 154:16155:15(Doc. No. 31, Ex. B Thus Ms. Greaves has faileéd raise a genuine factual digpas to
whether the VA required nurses to satisfy performance dimensiopsoimotion during the 2009 review period
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TheVA'’s process for evaluating a nurse’s eligibility for promoti@merallyproceeds in
the following sequence: (1) an optional self-evaluation by the n{@sa;Proficiency Report
prepared by the nurse’s supervisor, which incorporates the self-evaluati@viggoh)and rates
the nurse’s performancg) review of the rating in thEroficiency Report by the Associate
Chief Nurse (4) review of the Proficiency Report by thié& Nurse Professional Standards
Board (“Board”),of which three to five voting members (from a pool of approximately 16
members) issua Board Actionwith a recommendation as to promoti@b); review of theBoard
Action by aNurseExecutive and (6) final approval of thBoard Action by theMedical
Director.

As it haddone it previous years, the VA used this process to review Ms. Greaves’s
performance from October 2008 through October Z00%e parties dispute whethids.
Greaves provided a sadvaluation of her 2009 performanceher Nurse Manager aiarect
supervisorBrian Griffin. On November 13, 2009, Mr. Griffin prepared a Proficiency Report of
Ms. Greave's 2009 performance, which did not incorporate any ee#ftuation because, as the
reportnotes Ms. Greaves|w]as offered[the opportunity] to providéeedback into her
proficiency report but did not conduction [sic] a s&lfaluation.” Doc. No. 17, Ex. 4The
Proficiency RepdrgivesMs. Greaves an overall rating of “satisfactoryyhich meantthat she
“has met all criteria; at times exceeds expectatiohé&sociate Chief Nurséheodore Clay,

Mr. Griffin’s supervisor, reviewed the ratings/en in the Proficiency ReporiMs. Greaves

2 For the sake of simpligit the Court will refer to this period of time as Ms. Greaves's “2009
performance.”

% The VA performanceatings schemeates nurses aga) Unsatisfactoryhas not met all criteria; (thow
Satisfactoryhas met all criteria, but at times performanwarginal; (c)Satisfactoryhas met all criteria, at times
exceeds expectations; (dlgh Satisfactoryhas met all criteria, usually exceeds expectations by a substantial
margin;or (e) Outstandinghas met all criteria, consistently exceeds expectatian exceptinal degree. Doc.
No. 17, Ex. 4
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signed theaeport acknowedging that she had revieweditd hachadan opportunity to discuss
it with Mr. Griffin before it was submitted to the Board.

On December 10, 2009, the Board issued a Board Action recommending the non-
promotion of Ms. Greaves. The Board Action, signed by Board members John Boudwin, Velma
Stewart, and Linda Garvin, and by human resources executive Josephine L&@aysson-
explainsthatalthoughMs. Greaves mehe edgational andexperienceequirementgxpected of
a Nurse 1) she did not meeatnyof therequiredperformance dimensions.

Nurse Executive Cynthia Heidt agreed with Beard’'srecommendation, and Margaret
Caplan? for and in theabsence of Medical Direct&ichard Citron, madehe finaldecision to
approvethe Board’'secommendatioand decline to promote Ms. Greaves.

On March 19, 201Qyis. Greaves received a memorandfrom Ms. Heidtinforming her
thatshe had been denied promotion. Doc. 17, EXOdMay 17, 2010, shéled atimely
complaint with the VA’s Equal Employment Opportunity (‘EEO”) office, allegthather non-
promotion was based on her national origin, and claiming that the employment eiatami
occurred in April 2010.0nJune 17, 2010, théA began investigating her complaint.

On March 25, 2011, theéA Office of Employment Discriminatioand Complaint
Adjudicationissueda final agencydecisior? andNotification of Right to SuginformingMs.
Greaveghat shenad 90 dayso file a civil action in a United States District Court.

Ms. Greaves filed a Complaint in tBestrict Court for the District of New Jersew

June 23, 2011, whiclas transferred to this distrioh October 5, 2011.

* The parties do not provide the job title of Ms. Caplan.
® This decisionis not part othe recorcbefore this Court
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. SUMMARY JUDGMENT STANDARD

A court shall grant a motion for summary judgment “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). An issue is “genuine” if there is a sufficient evidentiag/ dasi
which a reasonable jury could return a verdict for the non-moving piaaycher v. Cnty. of
Bucks 455 F.3d 418, 423 (3d Cir. 2006) (citiAgderson v. Liberty Uaby, Inc, 477 U.S. 242,

248 (1986)). A factual dispute is “material” if it might affect the outcome ofdke ander

governing law.ld. (citing Anderson477 U.S. at 248). Under Rule 56, the Court must view the
evidence presented on the motion in the light most favorable to the non-movingSeety.
Anderson477 U.S. at 255. However, “[u]nsupported assertions, conclusory allegations, or mere
suspicions are insufficient to overcome a motion for summary judgmBetts v. New Castle

Youth Dev. Ctr.621 F.3d 249, 252 (3d Cir. 2010).

At thesummary judgmenphase,ite movant bears the initial responsibilityinformthe
court of the basis for the motion and to identify those portions of the record that detedhstra
absence of a genuine issue of material f&slotex Corp. v. Catretd77 U.S. 317, 323 (1986).
Where the non-moving party bears the burden of proof on a particular issue, the mowght's
burden can be met simply by “pointing out to the district court that there is arcalufe
evidence to support the nonmoving party’s cadd."at 325. After the moving party has met the
initial burden, the non-moving partyustset forth specific facts showing that there is a
genuinely disputed factual issue for trial by “citingotrticular parts of materials in the record,
including depositions, documents, electronically stored information, affidavits laratemns,
stipulations . . . , admissions, interrogatory answers, or other mateordby, “showing that the

materials ciéd do not establish the absence or presence of a genuine dispute.” Fed. R. Civ. P.



56(c). Summary judgment is appropriate if the non-moving party fails to rebutkiygraa
factual showing “sufficient to establish the existence of an element essetiti party’s case,
and on which that party will bear the burden of proof at tri@lelotex 477 U.S. at 322.

[11.  DISCUSSION

As a threshold mattethe Court will address the scope of Ms. Greaves'’s claims.

A. Stipulation to Partial Dismissal of Claims

Theparties have stipulated thedismissl of Countsll throughlX of Ms. Greaves'’s 10
count Complaintor lack of subject matter jurisdictiorDoc.No. 19, at 11 n. 6 These claims
include violations of the Equal Pay Act (Count Il), the New Jersey Law Agaisstiiination
(Count Ill), the Pennsylvania Human Relations Act (Count 1V), New Jerseycmdiicy (Count
V), Pennsylvania public policy (Count VI), intentional inflictionevhotional distress @ints
VII), negligent infliction of emotional distress (Count VIIidnd breach of contract (Count IX).
The Courtaccepts thistipulation, dismissethese counts, aralsodismisses the United States as
a defendant.

With respect taMs. Greaves remainingclaim underTitle VII (Count 1), at the Final
Pretrial Conference held on July 2, 2013, the parties agreed that thissdieated to
discrimination based on national origin, n@ice or retaliation

B. Exhaustion of Administrative Remedies asto Other Non-Promotions

TheVA argueghat theonly claim for whichMs. Greaves has exhausted her
administrative remedies is the decision not to prorhetéo Nurse lithat wasnade on or

around March 19, 2010. h€é VA contends thaanyother non-promotion decisidhat the VA

® Pursuant to a stipulatichat the Couraipproved in its Order of July 13, 2012 @o. 8), the Court
dismissedndividual defendants Theodore Clay, Brian Griffin, Brian Gainslejan Boudwin, Cynthia Heidt, Ann
Farell, Brenda Reedoris Broadley, Richard Citrgand Maureen (last name unknown). This Order also
substituted the United &es as a defendant orgto Ms. Greaves’s common law tort claims. Because the parties
have stipulated to dismisisoseclaims, the United Statesassodismissed as a defendant. Accordinglyly Erik
Shinseki, in his official capacity as Secretary of the Department of VeteffaisAremains as a defendant
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has made sinddls. Greaves’€mploymenwith the PVAMCbeganin 2006 is not properly
before the Court.

It is well established that before commencing a Title VII action, a plaintiff mstust
her administrativeemedieswhichtypically involvesfiling a charge with th&qual Employment
Opportunity Commission EEOC’) and receiving a right to sue letter from the EE@&vine
v. St. Luke’s Hosp406 F. App’x 654, 656 (3d Cir. 2011) (citing 42 U.S.C. § 208@9(1).

The exhaustion requirement serves in part to pravnidelefendant employer with “‘notice that a
complaint has been lodged against [it] and . . . the opportunity to take remedial adteomttn
V. Sunoco, In¢gNo. 01-2784, 2002 U.S. Dist. LEXIS 13039, at *4-5 (E.D. Pa. July 17, 2002).

As with private sectoemployeesfederal employees suing federal emplsyaust
exhaust administrative remediesfore filing suit undeTitle VII. Freed v. Consol. Rail Corp.
201 F.3d 188, 191-92 (3d Cir. 200@Bmployees of federal agencies, like Ms. Greawd®
believe that they have suffered unlawful employntestriminationmust proceed throughe
agency’s administrative procedurfies EEO claims First, the employee must coatan Equal
Employment Opportunity EEO’) counselor within 45 days of the alleged discriminatory
conduct. 29 C.F.R. Part 161Zheemployee must file a complaint with thgemcywithin 15
days of receiving notice that the EEO counselor cannot resolve the niéhittdhe agency then
investigates the complaint and issues a final action Within 90 days of receiving the final
EEOaction, the employemayappeal the decisiom theEEOCor alternatively, mayile a civil
action in federal courtld.

In determining whether a plaintiff has properly exhausted her administratnedies,
the Court looks to whether the acts alleged in the Title VII suit are “fairlyiwiltie scop of the

prior EEOC complaint, or the investigation arising therefro®ee Antol v. Perry82 F.3d 1291,



1295-96 (3d Cir. 1996) (internal citation omittedjere,the administrative proceedings
conductedvith respect to Ms. Greavesmplaintaddressednly the non-promotiothat
occurredaround March 2010Ms. Greaves'#May 17, 2010 EEO complaimtescribedhe
alleged discrimination as follows: “In 2006 (October) when | was employed sttheny
tentative salary was very low compared to my years of experience and edutatamtold by
the Nurse recruiter that after the boarding process, | would be nurse I, beteys8 years of
experience and BSN.” Whilhis description appears to assert thatategeddiscrimination
began in 2006, the complaint identifies the “date of occurrence” of the discrimination as
“4/2010,” which generally coincides witheVA’s evaluation ofher 2009performance.

More significantly, on June 17, 201the Department of Veterans Affairs accepted the
following claim for investigation, based ds. Greaves’€EO complaint:

Whether on the basis of national originberian), the Complainant was treated in a

disparate manner related to promotion when: On March 19, 2010, she received the letter

informing her that the Nurse Professional Standards Board found her inelggible f

promotion to Nurse Il at that time.
OnOctober 24, 2010, Ms. Greaves signed an affidavit attestitingstdefinition of her
complaint,confirming thatthe scope of hdeEO complaint was limited to thilarch 2010 non-
promotiondecision

Because Ms. Greave€EEO complaint and thEEOadministrative procedures that the
VA conductedwith respect to that complaintere limited to the March 2010 non-promotion
decisiononly a claimbased orthat decisions properly before this Courilo the extent that
Ms. Greaves'’s claim is based any othemlleged adverse employment actishehas failedto
exhausthose claims at the administrative lev@iccordingly,the Courtimits its analysigo the
issue of whether, in making the decision in March 2010 not to promqtthberA

discriminated against Ms. Greavessed orhernational origin. See Antql82 F.3d at 1295-96.
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C. National Origin Discrimination

The parties agree thtdte familiarMcDonneltDouglasburdenshifting analysis applie®
this Title VII claim, which proceeds as follows: (1) the plaintiff has the initial burden of
establishing th@rima facieelements of hediscrimination claim; (2) if th@rima facieelements
are established, thehe burden shifts to themployer taarticulate a legitimate, me
discriminatory reason for the adverse employment action; and (3) if theyamgtmes so, then
the plaintiff must establish that the employer’s articulated reason for takiagtbese action
was actually pretext for unlawful discriminatiocDonnell Douglas Corp. v. Gregdl1 U.S.

792, 802-04 (1973). Wile the employer bears the burden of production at the second step, the
burden of persuasiaemainswith the plaintiff at all timesn the analysis See Woodson v. Scott
Paper Co, 109 F.3d 913, 920 n.2 (3d Cir. 1997).

A plaintiff generally may establish@ima facieclaim of discriminatiorby “showing
that: (1) the plaintiff belongs to a protected class; (2) he/she was gqlifdifithe position; (3)
he/she was subject to an adverse employment action despite being qualified;usad 4)
circumstances that raise an inference of discriranyadction, the employer continued to seek
out individuals with qualifiations similar to the plaintif§ to fill the position.” Sarullo v. U.S.
Postal Sery.352 F.3d 789, 797 (3d Cir. 2003).

The VA concedes that Ms. Greaves has establidtefdst three elementsf herprima
facieclaim, butargueghatshe cannot succeed on the fourth element, which requires her to show
that te decision not to promote h#as made “under circumstances that give rise to an inference
of unlawful discrimination.”Waddron v. SL Indus.56 F.3d 491, 494 (3d Cir. 1995). Shay

meet this evidentiary burden by showinger alia, that the VA treated a similarly situated



employeeoutsideher protected class more favorabBallard v. Mercy Catholic Med. CtrNo.
12-0779, 2013 U.S. Dist. LEXIS 92108, at *11 (E.D. Pa. June 28, 2013).

Ms. Greave®ffersonly the following evidence in support of finding eference of
discrimination (1) thatthreeindividuals involved in reviewing her 2009 performakoew of
her Liberian origin; (2that predominantly Caucasian individuedsiewedher2009
performance(3) that she completed a se¥aluation of her 2009 performance, which was not
included inthe Proficiency Reporgnd(4) that similarlysituated nursesot of Liberian origin
haveattained théNurse llpositiondespite having lessursingexperiencghanMs. Greaves

1. Knowledge of Ms. Greaves’s National Origin

Under Title VII, an employer’'s mere awareness of an employeeisbership in a
protected clss does not, without morgive rise taaninference that the employer took an
adverse employment action against the emplbgeause ofhe employee’s protected clasSee
Felix v. Albert Einstein Healthcare Netwoiko. 09-3750, 2012 U.S. Dist. LEXIS 20705, at *16
(E.D. Pa. Feb. 16, 2012) (citimger v. Everson238 F. App’x 834, 836 (3d Cir. 2007)).

Ms. Greaves asserts thian Griffin, Theodore Clay, and Cynthia Heidt knew of her
Liberian origin.

First, it is undisputed thdrian Griffin knew of Ms. Greaves'’s Liberian origoecause
shedisclosed that fact to himHowever, Mr Griffin hastestifiedthathedid not inform anyone
else involved irher promotionreviewof her national origin. Aside from establishing Mr.
Griffin’s awareness of hdriberianorigin, Ms. Greavepresentsio evidence to support any
inference of discriminationn his part in reviewing her 2009 performandée Proficiency

Reportthathe preparedand which the Board reviewedipes not mentiohernational origin,
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and, as discussed further bel@egtually advancean overall positive assessmenthef 2009
performance.

Associate Chief Nurs&heodoreClay directly supervisethe nurse managers in the CLC
and reviews the ratings thitey assign to nurses in the Proficiency Repdtste Mr. Clay
reviewed the rating of “satisfactory” given to Ms. Greawelir. Griffin’s Proficiency Report
Mr. Claytestifiedin his depositiorthat he haadtonversations witMs. Greavespproximately
once or twice a weelk 2009. Ms. Greavesnsists that she informed MClay of her national
origin. HoweverMr. Claytestified thahe was unawaref her national origin and had not
perceivedhat she spce with an accentThis evidences insufficient toestablisheitherthat Mr.
Clay knew Ms. Greaves was Liberianorigin or to support any inference of discrimination on
his part with regal to the non-promotion.

Finally, Ms. Greaves testifiethatbecause she speaks with a “distinguishable” accent,
Greaves Dep. dt81:14-25, 182: 1-8, and becawse hahad opportunities to interact witds.
Heidtat the PVAMGC Greaves Dep. at 36:11-24, Ms. Heidt must have knaivrer Liberian
origin. However, other thaestablishing that Ms. Heidhay have known Ms. Greaves'’s national
origin through conversing with her, Ms. Greaves points to no evidence to support an inference of
discrimination as to Ms. Heidt’s role in reviewing ledigibility for promotion

Furthemore neither Mr. Griffin, Mr. Clg, nor Ms. Heidt made thdtimatedecision not
to promoteMs. Greaves Margaret Caplamade that decisigrand Ms. Greaves presents no
evidenceat allthatMs. Caplarwas awaref her national origin during the relevant period of

review.
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Nor hasMs. Greaves presented any evidetiathe Board membei anyothers
involved in reviewing her 2008erformance&new her, worked with her, or hadcess to any
information inherpersonnel file that identified her national origin.

By establishing only that certain individuals involvedeniewing her eligibility for
promotion knew, or potentially knew, bérLiberian origin, Ms. Greaves has failedréase an
inference of discriminationn the part of any of these individuai#th respect to hgeromotion
review. See Felix2012 U.SDist. LEXIS 20705, at *16.

2. Race of Individuals Involved in 2009 Promotion Review

Ms. Greaves argues thiie Caucasian racef hersupervisoMr. Griffin, members of the
Boardincluding Ms.Garvin, and Nurse Executive Ms. Heidt, further suppbdasargument that
she was not promoted based on her nationaihorigut the mere fact thageople who reviewed
Ms. Greaves'’s 2009 performance—none of whom made the decision not to promoteeher—
outside of her protected classnsufficient toraisean inference of discriminatiorSee Motto v.
Wal-Mart Stores East, LANo. 11-2357, 2013 U.S. Dist. LEXIS 63435, at *18 (E.D. Pa. May 3,
2013) (‘The fact that [plaintifflis black andplaintiff's store manageris white is not sufficient
to suggest thdthe store manager’sjecision to firgplaintiff] was discriminatory”).

3. Ms. Greaves'’s 2008elfEvaluation

Next, the Court find¢hatMs. Greaves has not established a material&hdisputeas to
whether sheompletedand submitteé seltevaluation of her 2009 performandés. Greaves
insists that shprepared seltevaluation in 20081 aMicrosoft Word document and submitted
it to Mr. Griffin for him to include irthe Proficiency ReportHowever she provideseither an
electronicnor hard copy othis document, or any other evidence to show that she submitted a

self-evaluation The2009 Proficiency Reporiyhich Ms. Greaves signetb confirm her review,
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notesthatshe {w]as offeredthe opportunity] to provide feedback into her proficiency report
but did not conduction [sic] a sedfraluation.” Doc. 17, Ex. 1.Ms. Greavesas submittethe
following explanation for why she signed the retespite this alleged inaccuracy

| looked af[the Proficiency Rport], and | even discussed with the nurse manager and

told him | wasn’t given an opportunity to do one. If | remember correctly, he djoe’t

it to me in time to do it. . .l.could not do a self-evaluation and | told him that hadtill

left it in there . ... When | looked at my proficiency report and | saw thah{trse

manager] had written satisfactory for everything, | was more concertiethat, that my

performance as a nurse was satisfactory. That's what | was laaking
Greaves Dep. 48:19-25, 49:25, 50:1-4. Furthkx, Greaves hatestifiedthat she has “only
done one selévalwation” while workingat thePVAMC, and thinkghattheone occasion was in
2009. Greaves Depat 41:12-13, 17-18The VA argues that MsGreaves is mistaken as to
which year shesubmitteda selfevaluation, noting that theroficiency Report for théollowing
year(covering he2010 performance) states that she provided “feedback into the development of
her evaluation.”Doc. No. 31, Ex. 11.

Assuming for the sake of argument that Mr. Grifsaeived but did not includes.
Greaves’s selévaluationin the 2009 Proficiency Report (of whithlure there isnorecord
evidence), Ms. Greaves also fails to shiibattheinclusion of a self-evaluation would have
affectedthe promotiondecision She arguethat Mr. Griffin’s commentin theProficiency
Report indicating that she did ngitve a selfevaluation reflected negatively on her performance,
and henceher eligibility for promotion. However, shefers tono evidence that she was denied
promotionbecauseshedid notcomplete a selévaluation. Moreover, iassessing nurse’s
eligibility for promotion, the Board ordinarily reviews oritye Proficiency Reporand notthe

original seltevaluation provided to the Nurse Manager. Deran Griffin, April 8, 2013,at

49:12-20 Doc. No. 31, Ex. 7).More significantly, the Board Actiorthatexplains the Board’s
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recommendationf non-promotion provides no basis for inferring that the Board viewed
negatively Ms. Greaves's failure to submit a-sl&luation.

Finally, Mr. Griffin’s Proficiency Reporbears no indicia of discrimination, but rather
presents an overall positiezaluationof Ms. Greaves's2009 performancé.The Board
reviewed thigositiveevaluationand ultimately determined thlaér performance did not warrant
promotion to Nurse Il. Even if the Board incortg@ssessed M§&reaves’s performange
without any evidence that unlawful discrimination inforntieat assessmerifitle VII does not
provide a remedyln evaluating ditle VIl claim of discrimination, tis Court does not “sit as a
super-personnel department that reexamines an entity’s bsislaeisions.”See Brewer v.
Quaker State Oil ReCorp, 72 F.3d 326, 332 (3d Cir. 1995) (internal quotation omitted).
Because Ms. Greaves hast presentecny evidence that Mr. Griffin disregarded a self
evaluation of her 2009 performance, and has not shieatthe inclusion of a sekévaluationin
theProficiency Reportvould havehad any effect otheBoard’'srecommendation, M&reaves
has failed to raise a genuine issue of material fact tsstessue

4. Nurses “Similarly Situated” to MsGreaves

Finally, the Courtconcludes that Ms. Greaves has identified any nurseoutside of her
national origin groupvho wasotherwise'similarly situated to herbut treated more favorably.
At the summary judgment stage, the burden rests with Msv&sdéa demonstrate that she and
her chosen comparators are “similarly situgtadd that her employer treated the comparators

more favorably.See Warfieldr. SEPTA460 F. App’x 127, 130 (3d Cir. 2012J.0 be “similarly

" For example, Mr. Griffin makes the following comments about Mea@es in the Proficiency Report:

e “Practice: Prioritizing care on busy night shift tour making assignsnfer all staff.”

e “Quality of Care: Serves as a leader by demonstration of proper medictdy) 8and hygiene, and
continuity of care through adherence to time and attendance policy.”

e “Collegiality: She uses the team approach in the development of care plagsaihkommunications into
consideration.”

e “Resource utilization: With limited night time resources she assigaspoaperly for skill level.”
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situated”for purposes of Titl&/Il, “comparator employees ‘must be similarly situated in all
relevant aspectsof their employmentPhilpotv. Amtrak No. 10-1276, 2011 U.S. Dist. LEXIS
127615, at *6 (E.D. Pa. Nov. 3, 201(t)ting Wilcher v. Postmaster Gerl41 F. App’x 879, 882
(3d Cir. 2011)). The focus on whether #graployer treated theomparators more favorably is
“on the particular criteria or qualifications identified by the employer as #s®nefor the
adverse action.’Simpson v. Kay Jewelers42 F.3d 639, 647 (3d Cir. 199@)ternal citation
omitted);see also Warfieldd60 F. App’x at 130.

As comparatorsMs. Greavesasidentified 3 nontiberiannurses—Beverley Smith, Ava
Gray, and Barbara Mroz-whothe VA has eithehired as or promoted toNurse Il,butwho
were allegedly less qualified thdds. Greaves Wen they attained that position.

To bolsterher argument that these individuals were similarly situated to heGMaves
providesonly asignel, unsworn Certification detailing her personal knowledgeedfin facts
(Doc. No. 19, Ex. 10). Asto Ms. Smith, Ms. Greaves asserts that, “[b]Jased upon my years of
experience working for the VA and my personal observations . . . [Ms. Smith] had only
approximately four or five years of experience when she wigalynhired as Nurse I1I” in Unit
2C (Ms. Greaves unif).® Ms. Greaves alleges that Ms. Gtsd “very minimal experience,
was a new graduate and was promoted” to Nurse Il in UnitL26tly, Ms. Greaves claintbat
Ms. Mrozhad “less nursing experience” but waso promoted to Nurse Il in Unit 2C.

A plaintiff's own unsworn statements are satficientevidenceo dispute a fact in
responsdo a summary judgment motiorsee Fowle v. C&C Co)&868 F.2d 59, 67 (3d Cir.

1989) Lopresti v. Cnty. of LehighNo. 12-2832, 2013 U.S. Dist. LEXIS 79453, at *11-12 n. 3

® The VA objects to Ms. Smith as a comparator because sheirgdss a Nurse I, and the process for
determining atvhat level to hire a nurse differs from the promotion process. The f@edtnot resolve this issue
because even if the VA's hiring and promotion processes were suffjcggmilar, Ms. Greaves has failed to show
that she and Ms. Smith are similarly situated in other relevant aspects @fntiptdoyment.
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(E.D. Pa. June 6, 2013) (internal citation omittethus, the Court wilhot consider this
evidence.

Nevertheless, even assumihgstatements set forth in ti@ertificationwerepropety
before the Court, thassertions in the Certificatiado not sati$y Ms. Greaves’durden to show
that Ms. Smith, Ms. Gray, and Ms. Mrazre “similarly situatedtomparatorsMs. Greaves
has not pointed tany personnel records, seNaluations, Proficiency Reports, Board Actions,
or otherevidence regardinthe hiring or promotion decisions for these individu&sther she
has shown only that the VA hired or promoted individuals to Nurstadl may have haféwer
thanthe 8 years oVA-employmentMs. Greaves haldy 2009. As described abowexperience
is onlyoneof the criteria for promotion. Without further information as to whether Ms. Smith,
Ms. Gray, and Ms. Mromettheeducational antiperformance dimensiofisequirements for
Nurse Il the Courcannotdeterminevhether these employees are similarly situated to Ms.
Greavesn critical aspect of their employmentSee Simpsori42 F.3d at 647.

Therefore Ms. Greaves has failed to meet her burden to showthkafA has treated

similarly-situated individuals outside of her protected class more favorably.

°To rebut Ms. Greaves'contention that the VA discriminates against nurses on the basisomiahatiigin
in makingpromotiondecisionstheVA points to Yonas Soquar, whe of Eritrean national agin. Mr. Soquamwas
subject to the same promotion review process as Ms. Greaves, and watedrainNurse Il in Ms. Greaves’s unit
at some point before 2010. Declaration of Yonas Sodpme.(No. 31, Ex. 14 Ms. Greaves argues that Mr.
Soquar is notomparable to her because he is not of Liberian origin. Because the VAésjuioéd to produce
“rebuttal” comparators at the summary judgment stage, the Court neegcit® dhether Mr. Soquar @
comparatofor purposes of evaluatings. Greaves'Jitle VII claim. The Court observemly that the VA's
evidence of Mr. Soquarjsromotion supportan inference that the VA does not discriminate on the basi®of
United Statesnational origin in making promotion decisions.

Further, the VAoffers ewdence thatwo nurses wittmoreexperience at the PVAMC than Ms. Greaves,
who haveundergonghe same promotion review procglsat who are not members of her protected clage also
not been promoted to Nurse Il. These nurseggteir Camacho, a Nge | in Unit 1C who has worked at the
PVAMC since 2005, and Raphael Gonzalez, a Nurse | in Unit 1C who has vetrtkedPVAMC since 2002. Ms.
Greavegontenddhat these nurses are not comparable to her because they work in a differamd inaive a
different supervisor.Thedetermination as to whether employees are similarly sitdatqulirposes of Title VII
often includes a showing that thkave the same supervisbut sharing the same supervisor is not dispositive in
this analysis.See Opsatnik. Norfolk S. Corp.335 F. App’x 220, 223 (3d Cir. 2009Nevertheless, there is not
sufficient record evidence for the Court to determine whether these azaplaxe sufficiently similar to Ms.
Greaves for purposes cdmparison under Title VIIAgain, theCourt observes that this evidermoerelysupports
an inference that a nurse’s national origin does not inform the ptaimotiondecisiors.
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Ms. Greaves offers no other evidence that she was discriminated agasaisbivdner
Liberianorigin. Becauseshecannot set forth prima faciecase of écrimination, the Court
need not address whether she cagrcome the VA's articulatedbon-discriminatory reason for
not promoting her to Nurse Il

[11.  CONCLUSION

For the foregoing reasons, the Cawonhcludes that Ms. Greaves has failed to raise any

issueof material fact that could permit a reasonable jury to find in her favor. Accbrding

Court will grant the VA’s motion for summary judgmemn appropriateOrder follows.

BY THE COURT:

S/Gene E.K. Pratter
GENEE.K. PRATTER
WNITED STATES DISTRICT JUDGE
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