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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEONARD BECKER : CIVIL ACTION

2
: No. 11-6460

THE BANK OF NEW YORK MELLON TRUST :

COMPANY, N.A. and J.P. MORGAN TRUST : (Consolidated with No. 12-6412)

COMPANY, NATIONAL ASSOCIATION

MEMORANDUM

Legrome D. Davis, District Judge March23, 2016

Plaintiff Leonard Becker and Defendants The Bank of New York Mellon Trust Company,
N.A. (“BNYM”) and J.P. Morgan Trust Company, National Associatidi Morgar)
respectively move for summary judgment. Fed. R. Civ. P. 56. For the history of thisexas
footnote! Jurisdiction is diversity, 28 U.S.§.1332.

Plaintiff Becker, individually and on behalf of similarly situated holders of revenue Sonds
sues Defendants BNYM and JP Morgan as successive Indenture Trustee undeanyulti-
agreements creating a bond financing transaction. On January 13, 2010, the bond debtor, Lower
Bucks Hospital (LBH”), filed a petition for reorganization under Chapter 11 of the Bankruptcy

Code, 11 U.S.(8§ 101,etseq.(Bankr. No. 10-10239 (Bankr. E.D. Pa.)). The Complaintin

! By Order, déed March 18, 2013 (Doc. No. 64), two actions were conselidaBecker v. The
Bank New York Mellon Trust Company, N.A., and J.P. Morgan Trust CompanipndbiAssociationNo.
11-6460 (Becker I') andBecker v. New York Mellon Trust Company, N,ANo. 12-6412 (Becker II).
The history of this litigation has previously been set forth at len@beOrder & Mem., dated Oct. 31,
2012 (Doc. No. 39)in re Lower Bucks Hosp471 B.R. 419, 4243 (Bankr. E.D. Pa. 2012) (Frank, J.),
aff'd, 488 B.R. 303 (E.D. Pa. 2013) (Savage,aif)d, 571 F. Appx 139 (3d Cir. 2014) (Ambro, J.).

2 «Borough of Langhorne Manor Higher Education and Heaitthority Hospital Revenue Bonds,
Series of 1992 (The Lower Bucks Hospital)Plaintiff separatgl moves to certify a class comprising all
bondholders entitled to a distribution under the Plan for reorganization of ther Debter Bucks Hospital,
which Plan was confirmed under Chapter 11 of the Bankruptce Cd-ed. R. Civ. P. 23(a), (lneePI.
Mot. Class Certif. (Doc. No. 67). That motion is pending decision.
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Becker lalleges that Defendants were negligent and breached their fiduciary and contrawtaal du
to the bondholders by failing to maintain perfected security interests in the pregarting the
bonds® It is alleged that the bondholders were awarded less in bankruptcy than they would have
been awarded, if the security interests had been perfected. The Comackén | sues for a
declaratory judgment and equitable remedies for the claimed losses.

Defendants disclaim any duty to maintain perfection of the security inter&siesy
disclaim any duties whatsoeweazontractual or common lawexcept those specifically stated
the bond transaction agreements. They deny breach of any duty owed to the bondholders. They
acknowledge responsibility only for losses caused by their gross negligenceubmigitonduct.
In their view, the record is devoid of allegations or evidence meeting that standaaddition,
they maintain there is no evidence that impaired security interests caused a redwesd ireco
bankruptcy for the bondholders. Plainsfévidence of damages also fails, they say, because the
amount awarded to the bondholders in bankruptcy was the entire amount that was in fact availabl
for distribution to secured creditors. Plaintiff challenges these asserti

On January 19, 2012, the confirmed Plan for reorganization of the bankruptcy Debtor
LBH became effective. On January 24, 2012, BNYM received a cash distribution of the funds
awarded under the Plan to the bondholders, a sum of $8,150,00BN)YM has not paid any of

those funds to the bondholders. BNYM refuses to do so based on cited provisions of the Plan

® The negligence claim stated in Count Il of the ComplairBecker Iwas previously dismissed.
SeeOrder & Mem., dated Oct. 31, 2012 (Doc. No. 39). Thaintlwas“based on Defendant&ilure ‘to
use reasonable care to assure that the Bondholdghts and interests were protected [under the
Agreements]” 1d. at 12 (quoting Complaint) (alteration in original). It was found tf@is duty arises
from the Agreements and is therefqrerely contractudl. Id. The gravamen of the breach of contract
claim stated in Count Ill of the Complaint Becker |is that Defendants negligently performed their
contractual duties as Indenture Trustee to maintain perfected securiggtimtmand liens onthe property
securing the bonds.




and the transaction agreements. Under those provisions, BNYM asserts a righaitb fivet
for its fees, expenses, and costs, including legal costs and attdeesysncurred in the
bankruptcy case and appeals, and in this litigation. For those expenditures, BNYkbalt® a
rights to be indemnified from, and to exercise a farsbrity charging lien against, the
bondholdersfunds. Plaintiffs position is that Defendants have no such rights under the Plan,
the transaction agreements, or the common law.

Plaintiff's motion (Doc No. 125) requests summary judgment on the claim for breach of
contract stated in Count Il of the ComplainBacker | The motion also requests under Count
| of the Complaint irBecker 1| a declaration that the bondholders are entitled to immediate
disbursal of the funds awarded under the Plan, and that Defendants are entitled to deduct only
BNYM'’s reasonable fees aagpenses incurred after January 19, 2012, for the limited purpose of
disbursing the funds to the bondholders. In addition, the motion requests under Count Il of the
Complaint inBecker Il an injunction prohibiting BNYM from dissipating the funds and
requiring BNYM to promptly distribute the funds. Defendamtion (Doc. No. 126) requests

summary judgment on all claims statedBecker landBecker Il

Defendant BNYM counterclaims to recover its fees, expenses, costs, and atfeageys
incurred solely in this litigation. Answer (Doc. No. 48). In their briefs, thegsactoss-move
for summary judgment on the counterclaim. Defs. Resp. at 38-40 (Doc. No. 129); PIl. Reply at
12-13 (Doc. No. 132). As to those expenditures, BNYM asserts that under the Plan and
transaction agreements, it has the same rights mentioned above to payment, icatemnniind
a firstpriority charging lien against the bondholdéumds. Counterclaifiq 2-3, 13, 3235.

Plaintiff requests dismissal di¢ Counterclaim.



Background

In 1992, The Lower Bucks Hospital (al$€BH”) entered into the bond financing
transaction, aiming to refinance debts and fund capital improvements. The Borough of
Langhorne Manor Higher Education and Health Autly (“Authority”) agreed to issue
$35,980,000.00 of hospital revenue bonds, and loan to the hakpitaioceeds from sales of the
bonds. LBH agreed to pay principal and interest on the bond debt. The transaction began with
two agreements, each datddvember 1, 1992: a Loan and Security Agreement between the
Authority and LBH, and a Trust Indenture between the Authority and the original Indenture
Trustee, Continental Bank. Loan Agreement, Schell Decl., Ex 2 (Doc. No. 126-7); Indenture,
Schell Decl.Ex. 1 (Doc. Nos. 126-6). JP Morgan succeeded Continental Bank as Indenture
Trustee. On October 1, 2006, The Bank of New York Trust Company, N.A. succeeded JP
Morgan as Indenture Trustee. On October 31, 2007, BNYM became Indenture Trustee.

The transaction agreements created broad rights to indemnification, running fromo LBH
the Authority and from LBH to the Indenture Trusfed.BH granted the Authority security
interests and liens against LBHInrestricted gross revenues, and other piygeestcollateral
securing the bond debt. Loan Agreeng§6.2, 6.4. It was agreed that the Authority would

assign its rights to the Indenture Trustee, for the benefit of the bondholide&6.3. The

* LBH agreed to indemnify the Authority agairtsil claims, losses, damages or liabilities . . . to
which the Authority . . . may become subject, insofar as such lossess,ctiimages or liabilities . . . ais
out of a Project or are based upon any other alleged act or omissionni&ction with a Project by the
Authority unless the losses, damages or liabilities arise from . . . gross negligélful misconduct . . . of
the Authority? Loan Agreemeng 11.4(b).

LBH agreed to indemnify the Indenture Trustegainst all liabilities which it may incur in the
exercise and performance of its powers and duties under the Indentutdeg that such liabilities are not
caused by the gross negligenceviful misconduct of the Trustee . .”. .Loan Agreemeng 11.4(e).



assigned rights were those set forth in the LAgreement. Indenture, recitals aB2§ 6.02.

Under an Assignment also executed on November 1, 1992, the Authority assigned most of its
rights under the Loan Agreement to the Indenture Trustee, incltalirggcurity therefore, the
same to be held in trust and applied by the Trustee as provided in said Indenture . . . .
Assignment, Schell Decl., Ex. 3, at 1 (Doc. No. B26- It was agreed that &lnoney received by
the Trustee under this Indenture shall be considered trust funds Indenture§ 7.01.

Initially, two UCC-1 financing statements for the agreed security interests were filed in the
bond-debtor hospital name, The Lower Bucks Hospital. One perfected a security interest in the
hospitals unrestricted gross revenues as pledged under the Loan Agreement, and the other
perfected a security interest in the trust assets pledged under the Inderdoretim® in 1997,
statements were filed that continued the effectiveness of the initial financingestédefor five
years. After March, 197, the hospital changed its name to Temple Lower Bucks Hospital, Inc.
For about six years after the name change, no amendments to financing statementsw&nd no ne
financing statements correctly identifying the renamed debtor hospital welke file

In February, 2003, the hospital notified the Indenture Trustee, then JP Morgan, of the
change in the hospitalname. On March 19, 2003, JP Morgan filed a new financing statement
with Pennsylvania Secretary of State correctly identifying the hospital by &g meme, Temple
Lower Bucks Hospital, Inc. About May 12, 2006, the hospital again changed its name, this time
to Lower Bucks Hospital. During JP Mordgantenure as Indenture Trustee, no financing or
continuation statements were filed to correctly recbhad $econd change in the hospstalame.

As of October 30, 2007, the debtor hospital was still named Lower Bucks Hospital. On

that date, the Indenture Trustee, then BNYM, filed a statement continuing the financing



statement filed by J®lorgan on March 19, 2003, which had identified the hospital as Temple
Lower Bucks Hospital, Inc. On October 16, 2009, BNYM filed an amendment to the financing
statement filed on March 19, 2003, and a new financing statement, each of which correctly
namedthe debtor hospital, Lower Bucks HospitebeePl. Br. at 3-5 (Doc. No. 125); Defs. Br.
at 2, 10-11, 13 (Doc. No. 126-3); PI. Statement of Facts & Defs. Resp. (Doc. Nos. 1232p, 129-
On January 13, 2010, Lower Bucks Hospital petitioned for relief under Chapter 11 of the
Bankruptcy Codé&, which constituted a defined event of default under the transaction
agreements. Loan Agreeméni0.1(d); Indentur§ 10.01(f). The Indenture Trustee, BNYM,
chose to act as the bondholdexe representative in th@ankruptcy case.Seelndenture§
10.04(a) {If any Event of Default has occurred and is continuing, the Trustee in its discretion
may . . . enforce all rights of the Owners of Botds.On August 18, 2010, BNYM filed a proof
of claimfor the bondholders against the bankruptcy Debtor LBH, for the outstanding bond debt,
$25,906,294.98, plus some fees and expenditukd- represented that theroperty securing
thebond debtotaledabout $15,353,325.00The claim was filed as a secureditia
On April 30, 2010, LBH filed a bankruptcy adversary proceeding against the Indenture
Trustee, BNYM. Primarily, LBH sued to avoid the security interests anddigasst the
hospitals gross revenues and reserve accounts, which interests BNYM had perfected on October
16, 2009, during the 90-day period before L8Hling of the bankruptcy petition. On September
1, 2010, LBH amended the adversary complaint. Am. Compl., Bankr. Adversary No. 10-00174,

Schell Decl., Ex. 6 (Doc. No. 126-15)That pleading alleged: The security interests in the

®> LBH’s affiliates separately filed for reorganization under Chapter 11 of the Bank@ptey
Seeln re Lower Bucks Health Enterprises, Indo. 1610241 (Bankr. E.D. Pa.)n re Adwanced Primary
Care PhysiciandNo. 1610243 (Bankr. E.D. Pa.). Those cases are not at issue here.




bond-debtor hospital assets had lapsed in 2006, because neither an amended nor a new financing
statement was filed within four months after the hospital changed its name on May 12,&@006, fr
TempleLower Bucks Hospital, Inc. to Lower Bucks Hospital. That change in name made the
financing statement filed by JP Morgan on March 19, 2003, which identified the debtor as Temple
Lower Bucks Hospital, Inctseriously misleadinfgunder Pennsylvarnimenaanent of the UCC.
Seel3 Pa.C.S.A§ 9506(b),(c). Therefore, the bonds were unsecured and the lien was ineffective
and voidable as of September 12, 20(8eeid. §§ 9502, 9503(a)(6), 9506(b),(c), 9507(c)(2). It
was also alleged that on October 16, 2009, when BNYM filed an amended and a new financing
statement to correct the lapse and perfect the security interest in the tsogpo&s revenues,
those financing statements constituted a preferential transfer of antinteings 90 days of LBFs
bankruptcy filing on January 13, 2010, which was subject to avoidance under the Bankruptcy
Code. Seell U.S.C§§547(e), (b), 550. It was further alleged that BNYM had transferred
moneys from the hospitalbank accounts and bond reserve funds, which trangéeesalso
preferential and voidable for the benefit of the bankruptcy estate.

As Indenture Trustee, BNYM also chose to act as the bondhaddéegepresentativie
the adversary proceedingBNYM strongly opposed the claims presented by LBH. During
June-July, 2011, the partieprimarily the Debtor LBH, the Committee of Unsecured Creditors,
and BNYM—engaged in coumiediated negotiations for a global settlement leading to a
consensual plan for reorganization. BNYM negotiated on behalf of the bondhol@Br¢M
also participated as a corporate person to protect its own interests as an iredeneditier of
LBH under the transaction agreements and as a potential defendant in relatresdedble

claims by bondholders that the security interests and liens had not been properhynetintai



In part, BNYMSs dual roles in the bankruptcy case arose as follows. Under the Loan
Agreement, LBH agreed to indemnify the Authority and the Indenture Trustee, provided that
their liability was not causkby gross negligence, wilful misconduct, fraud, or deceit. During
settlement discussions, LBH successfully negotiated a promised releasadgmsification
obligations. That release exposed BNYM to potentially substantial hatailthe bondholders,
without any right of indemnification from LBH. Specifically, BNYM was expmbs$e potential
claims by bondholders that they suffered a reduced recovery in the bankruptcy case faethe va
of their bonds, which was caused by BN$Mailure to maintain grfection of the security
interests and liens against the hosfataksets. BNYM firm position was that it was not liable
to the bondholders. However, BNYM strenuously, and successfully, negotiated for a gromise
release of its potential liability uedthe transaction agreements. The release was designed to
protect BNYM from liability in regard to claims by LBH in the adversary prdoegandclaims
by any nondebtor, third partieg particular, the bondholders. The bankruptcy parties
considered the releases integral to the settlement and the consensual plagdorzagan.

On August 12, 2011, the parties filed a stipulation resolving the adversary proceeding,
along with a mtion for approval of the stipulated settlement. Order entered Sept. 15, 2011,
approving the settlement and attaching the Stipulation and Term Sheet for the proposed
consensual plan of reorganization. Schell Decl., Ex. 7 (Doc. No. 126-16). It waststiph&t
the Indenture Trustéeclaim for the bondholdérsecovery wouldbe allowed as a secured claim
in the amount of $8,150,000 plus the amount of the Reserve Fund and the Debt Service Fund.

StipulationY 2. It also provided:



the Bond Trustee shall accept from LBH, $8,150,000@sttlement Fund¥on

or as soon as reasonably practicable after the Plan Effective Date and the Debtors
and their estates shall be deemed to have released any and all rights, claims and
interests to and in the Reserve Fund and the Debt Service Fund.

Id. It was further stipulated that the plan of reorganization rffaist minimum be one that
provides for a release of any and all claims and causes of action arising under or in
any manner related to theoBd Documents against the Debtors, the Debtors
estates, and the Bond Trustee by any and all parties, including without limitation
all Bond holders, to the extent permitted by applicable law.

Id. T 8(a)(ii)(B). Under this paragraph, the bondholdersastd all claims against the Indenture

Trustee, including any potential claims for damages resulting from conductuksatidhe

security interests and liens to become unperfected and voidable. It was the geadkird

party release that was initialcontained in, but was ultimately excised from, the confirmed Plan.
During a hearing on September 14, 2011, the bankruptcy court approved the stipulated

settlement as fair and equitable to the bankruptcy estate. On September 15, 2011, thie approva

Orde was entered. Order, Schell Decl., Ex. 7. At that time, the court did not fully tarders

the third party release that was contained in the stipulation and proposed plan for zataggni

“Instead, the existence of the Third Party Release was unkiootive court until midNovember

2011, shortly before the first scheduled date for the confirmation héarlnge Lower Bucks

Hosp., 471 B.R. 419, 464 (Bankr. E.D. Pa. May 10, 2012) (Frank, J.).

® During the hearing on September 14, 2011, BNYM acknowletiygtd BH and the Indenture
Trustee were‘essentially cdiable with respect to claims dfondholders and the potentiatlosses that
emanaté from impairment of the security interests and liens against the htaspisakts. Fy Tr., at 13
(Bankr. Doc. No. 1390). BNYM position wasthat the claims against the bond trustee are claims that
would be made over against the debtors and would deplete the’edthtat 14. However, the court was
not informed that once LBHK indemnification duties were discharged under the Plary,NBNand not the
bankruptcy estate, would be exposed to liability claims by the bondholders. The parties and their
counsel did little to enlighten the court, and did much to avoid candidbaliag, that an intensely
negotiated, integral part of the settlement was a release by the bonslloblaey claims againBNYM.



On September 27, 2011, the Debtors filed the Plan for reorganization that was
subsequently confirmed, along with the Disclosure Statement relating to the $taell Decl.,
Exs. 8, 9 (Doc. Nos. 126-17, 126-18, 1P% The Plag 15.7 and Disclosure Statemé&ni(2)
each contained a third partyeake of claims by the bondholders against the Indenture Tfustee.
On September 29, 2011, Becker moved for reconsideration and vacation of the approval
Order entered September 15, 2011. Mot. (Bankr. Doc. No. 1357). The motion asserted that the
Debtors, Committee, Indenture Trustee, and court all lacked authority to releasehargk the
bondholdersclaims against the Indenture Trustee. It also asserted that the bondholdenstwer
provided with notice of the stipulation before it was signed, or the approval Order befase it w
entered. It further asserted that the bondholders were not adequately repraesieted i
settlement process, because there wakear’ and“actual conflict of interest between the Bond
Trustee and the Bondholders resulting from the alleged failure to perfect theeieimed under
the Indenturé. Id. atq1 12, 44. On October 21, 2011, Becker withdrew the motion, stating

that he did sdéafter having obtained the representations of the Debtors and . . . Committee . . .

" The Plan stated:“In furtherance of, and not in limitation of, the various releases and discharge
provisions contained in this Plan, the occurrence of the Effective dbaill constitute a release of any and
all claims and causes of actionsamg under or in any manner related to the Bond Documentssaglae
Debtors, each of the Debtomsstates, and the Bond Trustee by any and all parties, imglwdthout
limitation all Bondholders, to the extent permitted by applicable”laRian, Artide 15, “Miscellaneous
Provisions Releas—Bond Document$§ 15.7, at 42, Schell Decl., Ex.8.

Similarly, the Disclosure statement also referred to a third party release of claims by the
bondholders against the Indenture Trustébn furtherance, and nat limitation of, the various releases
and discharge provisions contained in the Plan, the occurrence of tiotvEfieate shall constitute a
release of any and all claims and causes of action arising under or in any nedemeer to the Bond
Documentsagainst the Debtors, each of the Debtestates, and the Bond Trustee by any and all parties,
including without limitation all Bondholders, to the extent permitted by applicable l&te Debtors
intend to present the Bankruptcy Court with a proposad fufr Confirmation Order that provides that all
claims and causes of action of Bondholders against the Bond Trusteg arisier or in any manner
related to the Bond Documents are released and dischHargBisclosure Statement;Discharge
Provisions Release-Bond Document$ § K(2), at 55, Schell Decl., Ex. 9.

10



that neither will assert that this withdrawal . . . waives, releases, discloangesudices
Beckets rights to object at plan confirmation to the third party releases to be granted'td BN
by the Bondholders as set forth in the Plan, on any basi% .(Bankr. Doc. No. 1402).

On October 14, 2011, in between the filing and the withdrawal of Beaketion for
reconsideration, Plaintiff Becker commenced this litigation. Also on thatttiat®lan voting
period began. On November 10, 2011, Becker objected to confirmation of the Plan, stating
several reasons why the Plan should not be confirmedahtained the third party release.
(Bankr. Doc. No. 1443). The court found that the objections presented serious issues as to
whether the Plan could be confirmed. By Order entered November 16, 2011, the court ruled that
the settlement was approved provid#dht nothing in the Stipulation or this Order shall waive,
release, discharge or impair any claims that the Bondholders may have againsitfieu3te€.
(Bankr. Doc. No. 1457)

On December 2, 2011, the court heard argument on confirmation of the Plan. During a
recess, the parties agreed that the Plan should be confirmed as stipulated, but gegatiing
the third party release should be decided later. The Plan was confitiealit regard to the
permissibility, enforceability and scopétbe release contained in Pi&i5.7” Order entered
Dec. 7, 2011 (Bankr. Doc. No. 1538).

On March 2, 2012, the bankruptcy court heard Becker and BNYM as to whether the third
party release should be approved. On March 10, 2012, the eoigticconfirmation because

the release was inadequately disclosédwer Bucks Hosp., 471 B.R. at 464. BNYM appealed

that order. On January 2, 2013, the District Court affirmed the rulidg.488 B.R. 303, 325

(E.D. Pa. 2013) (Savage, J.). BNYM appealed again. On June 12, 2014, the Third Circuit

11



affirmed, discerning no abuse of discretion in the bankruptcy’sauting that the third party
release was not adequately disclosdd., 571 F. Appx 139 (3d Cir. 2014) (Ambro, J.).
Il. DISCUSSION

A federal court exercising diversity jurisdiction must apply the law of the state that

governs the issue to be decided. Mitchell Partners, L.P. v. Irex Corp., 656 F.3d 201, 203 (3d

Cir. 2011) (citing Klaxon Co. v. Stentor Elec. Mfg. Co., Inc., 313 U.S. 487, 496-97 (1941);

Thabault v. Chait, 541 F.3d 512, 521 (3d Cir. 2008) (validity of a theory of damé&gemater

uniquely subject to state law principldsiting Erie R.R. Co. v. Tompkins, 304 U.S. 64, 78

(1938)). In diversity case$where the applicdb rule of decision is the state law, it is the duty
of the federal court to ascertain and apply that law, even though it has not been expounded by the

highest court of the staté. Id. (citing Pennsylvania v. Brown, 373 F.2d 771, 777 (3d Cir.

1967)). T choice of law rules of the state in which the district court sits must also be applied
to determine which statelaws govern each issue. Klax@&i3 U.S. at 496.

Under Pennsylvania law and the Restatement (Second) of Conflict o§LE8W(1971),
“the first question to be answered is whether the parties explicitly or implicitly hagercthe

relevant law’ Assicurazioni Generali, S.P.A. v. Clover, 195 F.3d 161, 164 (3d Cir. 1999). An

“instrument creating a trust of interests in movables is catstruaccordance with the rules of
construction of the state designated for this purpose in the instrimRestatement (Second) of
Conflict of Laws§ 268(1) cmt. b (1971). Where the legal effect of a trust agreement is the
predominant issue, the law thfe state in which the agreement was executed, and in which the
company whose property is the subject matter of the trust is located, governs. Robinson v.

Chance 213 F.2d 834, 835-36 (3d Cir. 1954).

12



Here, the foruris choice of law rules requisgpplication of Pennsylvariglaw. The
parties agreed that Pennsylvania law governs interpretation and constructionmarighetion
agreements. Indentugel5.06; Loan Agreemegtl11.6. Pennsylvania law also governs
administration of the partieaghts and interests under those agreements. The record shows that
the agreements were executed in Pennsylvania. It also shows that the Autas@tbody
corporate and politicunder 53 Pa.C.S.&8.5607, LBH was a non-profit corporation organized
under Pennsylvan®law and operating in Pennsylvania, and the property securing the bonds was
located in Pennsylvania. In addition, the security interests and liens at issugeated under
Pennsylvania law and recorded in Pennsylvania. Those encqwabnaere required to be
perfected and maintained under Pennsylvania law. Loan Agre€rbehtindenturé 9.12.
A. Plaintiff ’s Claim for Breach of Fiduciary Duty
The gravamen of Count | of the ComplainBeacker lis that Defendants breached
fiduciary duties owed to the bondholders by not maintaining perfected security siterems
property securing the bonds. Conf] 33-35. Otherwise, Count | does not specify a cause of
action or the remedies sought, either legal or equitaldef  34-35(suing for“economic
injury” resulting from‘defendantsbreaches of fiduciary duty id. at 11 (requestintdamagey.
Defendants contend that as Indenture Trustee, thefnloadlties to ensure lien
perfection under the Indenture and Loan Agreerhant] “no duties to bondholders other than
those specifically set forth in the IndenttireDefs. Br. at 6. It is also contended that under the
Indenture, they can be held liable only for their gross negligence or wilful misconttuett 13,
19, 21; Defs. Resp. at 11; Defs. Reply at 1 (Doc. No. 133). In their view, the record is devoid of

allegations or evidence meeting the requisite standard of conduct. Defendamtstaken.

13



Defendants were fiduciaries of the bondholtigrterests in properythat is, LBHs
unrestricted gross revenues as well as the security interests, liens, arslfresis\created by the
transaction agreements. Loan Agreengént.2, 6.3, 6.4; Indenture, recitals at £8,6.02, 6.03,
6.07, 7.01; Asignment at 1. Under these agreements, Defendants were required to manage the

entrusted assets for the benefit of the bondhold&mseU.S. Trust Co. of N.Y. v. Commof

Internal Revenue, 296 U.S. 481, 487 (1936) (ielementary . . . that every kind of vested right

which the law recognizes as valuable may be transferred it tfimdérnal quotation marks and

citation omitted)Lewis v. Alexander685 F.3d 325, 332 (3d Cir. 2012grt. denied133 S. Ct.

933 (2013) (A trust is a legal instrumeirt which assets are held in the name of the trust and
managed by a trustee for the benefit of a benefi¢)afgestatement (Third) of Truss2 (2003) (a
trust“is a fiduciary relationship with respect to property, arising from a manifestatiatenton

to create that relationship and subjecting the person who holds title to the propertysttoduial

with it for the benefit of . . . one or more persgnsAccordin re Estate of Warder?2 A.3d 565,

572 (Pa. Super. Ct. 201@ppeal deniedl7 A.3d 1255 (Pa. 2011) (citirig re Trust of Hirf 832

A.2d 438, 447-48 (Pa. Super. Ct. 20G8)peal deniedB62 A.2d 1255 (Pa. 2004)).
“Like all beneficiaries of an express trishe bondholder¢have a property interest in the

trust res that is enforcea&béither in law or in equity. Mountain Top Condo. A&sv. Dave

Stabbert Master Builder, IncZ2 F.3d 361, 367 (3d Cir. 1995) (citing Restatement (Second) of

Trusts§§198-199 (1959)). A‘trust beneficiary has an option to pursue either equitable alr leg

relief in an action against a trusteeAm. Express Travel Related Servs. Co., Inc. v Laughlin, 623

A.2d 854, 856 (Pa. Super. Cappeal deniedb33 A.2d 149 (Pa. 1993). Where a personisin a

fiduciary relationship to anotheithe existence of a remedy at law is irrelevanid.

14



In general, théstandard of care imposed upon a trustee is that which a man of ordinary

prudence would practice in the care of his own estakstate of Warder?2 A.3d at 573 (citing

Estate of Pew655 A.2d 521, 541 (Pa. Super. Ct. 1994) (citmge McCrea Estate380 A.2d 773,

775-76 (Pa. 1977)n re Musses Estatel17 A.2d 411, 415 (Pa. 1941)). In addition, the Supreme

Court of Pennsylvani¢has made it quite clear that where a fiduciary either possesses or represents

that it possesses a skill greater than ordinary prudence, the fiduciarg welfjoired to exercise

the commensurate degree of care when making investment detislane. Estate of Niessen

413 A.2d 1050, 1052 (Pa. 1980) (citimye Estate of Killey326 A.2d 372, 374-75 (Pa. 1974)

(citing Restatement (Second) of Tru§t74) (1959)). It isan equally important precef
Pennsylvania lathat where a trust instrument is explicit as to the duty owed, it, as evidencing
the setbr’s . . . intent, should govern.ld., 413 A.2d at 1052.

Importantly for this case, the Supreme Court of Pennsylvania has ruled thatime and
extent of the duties of a corporate trustee are primarily to be ascertaimetthérdrust instrumerit.

Estate of Niesse13 A.2d at 1052 (citing Gouley v. Land Title Bank & Trust Co., 198 A. 7 &

n.4 (Pa. 1938); Restatement (Second) of Tig®tE64, 174 cmt. d (1959)).“Such duties are
those assumed under the terms and conditions of the contract itself; rather than imtieeent
general law governing trust relationshfpsGouley, 198 A. at 9. This rule allows the standard for
a trustess care and skill to be relaxed or modified. It also allows an instrument to peescri
powers, duties, and liabilities of the trustee. However, it does not exempt a @qaat
indenture trustee from all commdaw fiduciary duties, as Defendants propose.

Pennsylvania law imposes upon trustees common law duties arising from the nature of

the fiduciary relationship.“Of course, any limitation in a trust instrument of the duties of a
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trustee which is opposed to public policy, or which is illegal in any way, will not be gifemt.ef
Gouley, 198 A. at 9. No exculpatory provision in a trust instrdroan permit a trustee to act
fraudulently, dishonestly, in bad faith, or with improper motidd. Another duty inhering in

the fiduciary relationship:“The primary duty of a trustee is the preservation of the assets of the

trust and the safety of therust principal” Estate of Warder? A.3d at 573 (quotingstate of

Pew 655 A.2d at 542)n re Estate of Hamill410 A.2d 770, 775 n.7 (Pa. 1980) (a fundamental

duty to protect assets from destruction) (citing Restatement (Second) &f§Tii€t (1959)
(discussing a trust&ea duty to use reasonable care and skill to preserve the trust property)).
These and othéfs]tandards imposed by the substantive law of Pennsylvania cannot be diluted

by the separate provisions contained within a trust ingnain In re ScheidmanteB68 A.2d

464, 483, 481 (Pa. Super. Ct. 2005) (cifitsate of Niesse®13 A.2d at 1055%3). Accord

Estate of Warder? A.3d at 574-75; United States v. Pa. Shipbuilding Co., 255 F. Supp. 2d 351,

403-05 (E.D. Pa. 20023ff'd on other grounds, 473 F.2d 506 (3d Cir. 2007).

Fundamental common law duties arising from the nature of the fiduciary relatiopphip a
to anindenture trustee as well. The Supreme Court of Pennsylvania held that an indesteee tr
“stood in a fiduciary relation to the bondholdées)d as their trusté@ was bound to exercise the
utmost good faith in dealing with them and with the property of the trust; its first obligedi®to

safeguard their interests.Land Title Bank & Trust Co. \Baron 19 A.2d 62, 66 (Pa. 19415¢ee

Restatement (Second) of Tru§t&70(1), cmt. j (1959)“{rustee violates his duty to the beneficiary
if he purchases the encumbrance [on trust property] for himself indivitjy&kgstatement (Third)
of Trustg 78(1), (2) (2007) (&trustee is strictly prohibited from engaging in transactions that

involve selfdealing or that otherwise involve or create a conflict between the taiteeiary
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duties and personal interegts SeealsoGouley, 198 A. at 7, Q(trustee under a corporate
mortgage securing an issue of bonds was subject to historic, common-law fiduciesy. duti

Defendants cit®eak Partners, LP v. Republic Bank for the proposition that an indenture

trustee is‘a different legal animabecause:

“Unlike the ordinary trustee, who has historic com#tem duties imposed beyond
those in the trust agreement, an indenture trustee is more like a stakentade
duties and obligations are exclusively defined by the terms of the indenture
agreement.

191 F. Appx 118, 122 (3d Cir. 2006) (Barry, J.) (quoting Meckel v. Gdres. Co., 758 F.2d 811,

816 (2d Cir. 1985)) (applying New York law). This general statement supports Deféndants
position—that in their role as Indenture Trustee, they owed no duties whatsoever to the
bondholders other than those specifically set forth in the Indenture. HoRea#rPartnerdoes
not so hold. Instead, it was ruled that prior to an event of default under the indenture aigreeme
New York common law imposes two duties on an indenture trustee in addition to those specified
in the indenture: a duty to avoid conflicts of interest with beneficiaries, and adgyform
basic nondiscretionary ministerial tasksld. It was also ruled that after a default, an indenture
trusteés duty to beneficiaries becomes more like that of a traditional trudtee.

Even considering the facts of this case under New York law, which does not control the

decision hereReak Partnersould support a ruling that at least as early as January 13, 2010,

when LBH petitioned for bankruptcy protection, which filing was a defined event of default
under the Indenture, Defendants owed the bondholders the complete panoply of fiduciary duties
of a traditional trustee. That case@persuasively supports a ruling that at all pertinent times

on the facts presented here, Defendants had a duty to act in good faith with undivided loyalty
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toward the bondholdersterests. Defendants have not cited any case law that would relieve
themof their duties under Pennsylvaisigeneral law governing fiduciary relationships.

Defendants assert that they are not responsible for any loss caused by breach of the
Indenture, nor liable for anything else except their own gross negligence or widadnduct.
There is no provision to be found in the Indenture to support this assertion, nor is one proffered.
Instead, Defendants cite a provision from the Loan Agreement:

The Hospital shall indemnify the Trustee against any liabilities which it may inc

in the exercise and performance of its powers and duties under the Indenture,

provided that such liabilities are not caused by the gross negligence, or wilful

misconduct of the Trustee . . ..
Id. § 11.4(e). This provision requiréde “Hospital; LBH, to broadly indemnifythe Trusteé,
Defendants. It exem@dfrom LBH’s obligations to indemnify Defendants, and from
Defendantsrights to indemnification from LBH, those liabilities caused‘tmpss negligence, or
wilful misconduct of the Trusteke. As to the bondholdersecured interest§,11.4(e) says
nothing about the standard of care governing Defendaxgscise and performance of their
discretion, powers, and duties under the Indenture. Edrk4(e) is plainly inapplicable.

The Indenture expressly sets forth the standard of care governing the IndentuesTruste
exercise and performance of its duties and powers with respect to the bondimiktess:

The Trustee shall not be answerable for the exercise of any discretion @ér pow

under this Indenture nor for anything whatever in connection with the trust

hereunder, except only its own wilful misconduct or negligence.

Indenture§ 11.03. This standard is closely comparable to the general standard of care imposed

upon an ording trustee:
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Our [Pennsylvania] Supreme Court has explained that‘ipeneral rulgis that“a
trustee must exercise such prudence and diligence in conducting the aftaies of
trust as men of average diligence and discretion would emptbginown affairs.

. .. In other words, the usuatandard of care imposed upon a trustee is that which
a man of ordinary prudence would practice in the care of his own &state.

Scheidmantel868 A.2d at 482 (quotindlussetls Estatel7 A.2d at 415)tn re Estate of

Scharlach809 A.2d 376, 384 (Pa. Super. Ct. 2002)).

It is ruled that under Pennsylvania law, Defendants owed actionable fiduciary dukies t
bondholders. Under both the common law and transaction agreements, Defendants wede requir
to act prudently, in good faith with undivided loyalty, usmegsonable care under the
circumstances. Defendants can be held liable for negligent cefttatts, the failure to use
reasonable care to assure that the bondholugings and interests wepgotected and preserved.
However, triable disputes are presented as to the scope and particulars of theedeidarids
owed to the bondholders. In that regard, the parties have submitted extensive expert opinion
evidence of custom and practice in toeporate trust industry. That evidence presents questions
for the trier of fact. The record also establishes triable disputes as teewbefendants
breached any fiduciary duties, and whether any proven breach caused the bondholders to incur
losses. In particular, triable disputes exist as to whether the bondholders incurred damages
resulting from the Indenture Trusteeonduct, which caused the security interests and liens
against LBHs assets to become unperfected and voidable, thereby relepatimgndholders
claims to an unsecured status in bankruptcy, and forcing the bondholders to compromise their
claims in order to obtain a greater recovery through a secured status. Acgoidaighdants

motion for summary judgment on Count | of the Cdarg in Becker | will be denied.
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B. Plaintiff's Claim for Breach of Contract

The gravamen of Count Il of the ComplaintBecker lis that Defendants breached their
contractual duties under the transaction agreements to use reasonable care tbgrotect t
bondholders by maintaining perfected security interests in and liens on the propsrhgshe
bonds. Plaintifs position is based on the Loan Agreenge6it4’ and the Indentur§ 9.12°

Under Pennsylvania law, a successiaim for breach of contract requires proof¢t)

the existence of a contract, including its essential terms, (2) a breach of mplo$ed by the

8 The Loan Agreemer§ 6.4 states: “This Loan Agreement shall constitute a security agreement
within the meaning of the Pennsylvania Uniform Commercial Code. In additiah edher rights ad
remedies hereunder the Authority, and the Trustee as its assignee, shall hghts and remedies of a
secured party under the Pennsylvania Uniform Commercial Codee Hbspital will join with the
Authority and the Trustee in executing and filingls financing statements, continuation statements and
other documents under the Pennsylvania Uniform Commercial God#her applicable law as the
Authority or the Trustee may specify and will pay the cost of filing the same in sbitib pfiices as the
Authority or the Trustee shall designate.

° The Indenture§ 9.12 states:“This Indenture shall constitute a security agreement within the
meaning of the Pennsylvania Uniform Commercial Code and the Autbasltjigations hereunder shall
be secured puusint to such Code by the security interests herein granted with respect totllogtjs
right, title and interest in and to the Loan Agreement, alldSuand Accounts established hereunder
(except the Rebate Fund) and in all Pledged Revenues. Theriushall cause this Indenture or an
appropriate financing statement or memorandum relating thereto to be filed,reegetel recorded in
such manner and at such places as may be required by law fullyaotptotthe extent provided by law,
the secuty of the holders of the Bonds and the right, title and interest of the Trustee in andtrgsthe
estate or any part thereof. Concurrently with the execution and delivery aedethereafter from time to
time, as reasonably requested by the Trustekl|ess often than once every five (5) years, the Authority
shall obtain an opinion of Counsel and furnish a signed copy thereof to the Teestieg forth what, if
any, actions by the Authority or Trustee should be taken to preserve sudkysetbe Authority shall
perform or shall cause to be performed any such acts, and execute and dsisxdcuted any and all
further instruments as may be required by law or as shall reasonably bsteegy the Trustee (which
may rely upon an opinion of Cosel with respect to such matters) for such protection of the interests of
the Trustee and the Bondholders, and shall furnish satisfactmgnee to the Trustee of recording,
registering, filing and refiling of such instrument and of every additionstrument which shall be
necessary to preserve the lien of this Indenture upon the trust estate or any pruittiéed obligations
secured hereby, including the principal of and interesherBonds, shall have been paid. The Trustee
shall execute mjoin in the execution of any such further or additional instrument and file or join in the
filing thereof at such time or times and in such place or places as it may bedaoliae opinion of
Counsel will preserve the lien of this Indenture upon the trust estate or any part thétd¢bé waforesaid
obligation shall have been pdid.
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contract[,] and (3) resultant damagesWare v. Rodale Press, In822 F.3d 218, 225 (3d Cir.

2003) (alteration in original) (quoting CoreStates Bank, N.A. v. Cutillo, 723 A.2d 1053, 1058

(Pa. Super. Ct. 1999)). The necessary material facts . . . are simple: dhereantract, the

defendant breached it, and plafihsiuffered damages from the bredchMcShea v. City of

Philadelphia, 995 A.2d 334, 340 (Pa. 2010).
“It is beyond cavil that the touchstone of contract interpretation is the intent of the

parties! Dardovitch v. Haltzman, 190 F.3d 125, 139 (3d Cir. }98@cker, J.). Accord

Indian Harbor Ins. Co. v. F & M Equip., Ltd., 804 F.3d 310, 313 (3d Cir. 2015); Commonwealth

ex rel. Kane v. UPM(C129 A.3d 441, 446 (Pa. 2015)Likewise, the settlds intent is the

primary guide to interpreting a trust instruménDardovitch, 190 F.3d at 139AccordIn re

Trust Under Deed of Trag$46 A.2d 750, 753 (Pa. 1975); In re Benson, 615 A.2d 792, 794-95

(Pa. Super. Ct. 1992)The polestar in every trust is the setdentent and that intent must
prevail”). “Often a writing itself is the best evidence of the pariesettlots intent!

Dardovitch, 190 F.3d at 139Accord Lesko v. Frankford HospBucks Cnty., 15 A.3d 337, 342

(Pa. 2011)he intent of the parties is the writing it$glfin re Benson, 615 A.2d at 799[T]he
writing itself must be considered to be the best and controlling evidence of thésskttidmt’”)

(quoting_In re Girard Trust Corn Exch. Bank, 208 A.2d 857, 859 (Pa. 1965)).

Plaintiff's position is that the Loan Aggmeng 6.4 and the Indentu&9.12 imposed
three duties requiring the Indenture Trustee to: (1) obtain from the Authoritgstblece every
five years, a signed copy of an opinion of counsel setting forth what actions the Indenttee Trus
or the Authority should take in order to preserve the security interests in and liens arptreypr

securing the bonds; (2) implement the advice contained in the opinion of counsel as to what
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should be filed in order to preserve the liens; and (3) obtain satisfactory evidenclkerom t
Authority that all financing statements necessary to preserve the liens had been properly
recorded, registered, and filed, and do so until the bond debt was paid. PI. Br. at 10, 8-12; PI.
Resp. at 7, 7-13, Pl. Reply af76-

Defendantsposition is that the dytto maintain perfected sectyrinterests'rested with
the Authority and LBH-not the Indenture Trustée.Defs. Br. at 67; Defs. Reply at-3; Defs.
Resp. at &. And the Indenture Trustee was not required to investigate or oversee the security
interess and liens. Defs. Br. at 9-10. The Indenture Trustee was granted permissiongb reque
an opinion of counsel, but was not required to do kb.at 89, 12-13; Defs. Resp. at&%- It
was the Authoritis “sole responsibilityto do so. Defs. Br. at {2mphasis omitted).

Reading the Loan Agreeme$6.4 and the Indentug9.12 together, the Hospital, the
Authority, and the Indenture Trustee were each required to execute or join in theoexaodti
filing of the requisite financing statements. ThesHital alone was required to pay the filing
costs. And‘not less often than once every five (5) yeaise Authority was required tmbtain
an opinion of Counsel and furnish a signed copy thereof to the Trudide§ 9.12. It is not
clear whethertte Indenture Trustee was required to do so as well:

Concurrently with the execution and delivery hereof and thereafter from time to

time, as reasonably requested by the Trustee, not less often than once every five

(5) years, the Authority shall obtain an opinion of Counsel and furnish a signed

copy thereof to the Trustee, setting forth what, if any, actions by the Authority or

Trustee should be taken to preserve such security.
Indenture§ 9.12. The duty imposed by the phrdse, reasonably requested by the Trusise,

uncertain. It might impose upon the Indenture Trustee a mandatory, independent duty to not

only request, but also receive an opinion of counsel at least once every five years, artd then ac
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upon counsét advice to preserve the gety interests and liens. The phradepm time to
time, as reasonably requestddjrly implies, at the least, some oversight and investigation by
the Indenture Trustee. It is difficult to conceive of a scenario where the réguastopinion
alone would be an useful end in itself. In additfome may not discard carefully worded
language in a trust instrument as meaningless surplusage in construing theltrustBenson,
615 A.2d at 795. On the other hand, the phrase might be read as permissive, granting discretion
to the Indenture Trustee. Even so read, the Indenture Trustee was plainly requisgdise ex
that discretiorfnot less often than once every five (5) ye¢arindenture§ 9.12.
It is also not clear whether the Indenture Trustee was independently responsible for
obtaining satisfactory evidence that the requisite financing statements Werecduded:
The Authority shall perform or shall cause to be performed any such acts
[necessary to preserve the security], and execteause to be executed any and
all further instruments as may be required by law or as shall reasonably be
requested by the Trustee (which may rely upon an opinion of Counsel with respect
to such matters) for such protection of the interests of the €rumtd the
Bondholders, and shall furnish satisfactory evidence to the Trustee of recording,
registering, filing and refiling of such instrument and of every additional
instrument which shall be necessary to preserve the lien of this Indenturéhapon t
trug estate . . . .
1d. §9.12. Again, the phrastgs shall reasonably be requested by the Trisseeot clear for
the same reasons. Howevehall clearly imports a mandatory obligation that the Indenture
Trustee exercise its discretion to requesbpinion of counsel, using due care to assure that the
bondholdersrights and interests were protected and preserved.
For these reasons, it is ruled that the Inder§l®d.2 is ambiguous.“A contract is

ambiguous if it is reasonably susceptible of different constructions and capablegf bei

understood in more than one setiseDardovitch, 190 F.3d at 139 (quoting Hutchison v.
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Sunbeam Coal Corp., 519 A.2d 385, 390 (Pa. 1986)). Where a contract is ambiguous, the trier

of fact must mke findings as to the partiaastent and the meaning of the contractd. “A
settlors intent is to be determined from all the language within the four corners of the trust
instrument, the scheme of distribution and the circumstances surrounding the exechton of t

instrument. Farmers Trust Co. v. Bashore, 445 A.2d 492, 494 (Pa. 1988&In re Wolters

Estate 59 A.2d 147, 149 (Pa. 194846 in the case of all contracts, the deed of trust is properly
to be construed with reference to its subject matter and purpose to which end resort to

surrounding facts and circumstances may be’jyatcordin re Shoemaker 15 A.3d 347, 354

(Pa. Super. Ct. 2015).

The parties proffer extensive expert opinion evidence of custom and practice in the
corporaterust industry to establish the contractual intent and meaning of the transaction
agreements. Each sideexperts provide opinions that conflict with those of the otheisside
experts. The trier of fact must resolve the questions presented by thatevideor largely the
same reasons mentioned above as to Plamcifiim for breach of fiduciary duties, the record
also establishes triable disputes as to whether Defendants breached anyebdurdes, and
whether any proven breach caused the bodéh®to incur loss or damage. Plaintiff has met
his burden to defeat an adverse summary judgment by submitting evidence from whichrsdamage

may be calculated to“aeasonable certainty. ATACS Corp. v. Trans World Comnws, Inc.,

155 F.3d 659, 669-70 (3d Cir. 1998). Accordingly, Plaiistdéind Defendanitsrossmotions for

summary judgment on Count Il of the ComplainBiecker | will be denied.
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C. Plaintiff's Claim for a Declaration of Rights as to the Bondhold&rads

Count I inBecker | sues for a declaration that the bondholders are entitled to prompt
disbursal of the funds awarded under the Plan, and Defendants are not entitled to deduct any
amounts that they incurred asserting their personal inter&seP|. Br. at 21-25, 29-36; PI.

Resp. at 2, 4-5, 26-32; Pl. Reply at 10-12. Specifically, Count | challenges Deféadaaited

rights to be indemnified and exercise a fpsbrity charging lien for expenditures incurred by:

(1) BNYM’s efforts to make the third party release pathe confirmed Plan in the bankruptcy

case, and its appeals of the bankruptcy todenial of confirmation of the third party release;

(2) BNYM’s defense of LBH adversary proceeding; and (3) BN¥SMiefense of this litigation.
Compl. N9 47, 48. Cant | further requests that BNYM be ordered to immediately pay the
bondholders the sum of $8,150,000.00, plus amounts contained in the reserve and debt service
funds, minus only BNYN& reasonable administrative fees, expenses, and costs incurred after the
effective date of the Plan, January 19, 2012, for the limited purpose of disbursing the funds to the
bondholders. Id. T 49.

Defendants maintain that the Indenture Trustee has rights to be compensated and
indemnified for all of its expenditures in thankruptcy case and appeals as well as in this
litigation, including all legal costs and attornefges, and to exercise a fugtiority charging
lien for those expenditures against the bondholdnsls. It is their position that no
disbursements arequired until this litigation ends and BNYM recoups all expenditurgse
Defs. Br. at 23, 19-26, 28-31; Defs. Resp. at 2, 21-26, 29, 31-33; Defs. Replyat 9-

Whether the Indenture Trustee has the asserted rights to be indemnified arse exer

charging lien presents questions of law about the meaning and application of profferadrsovis
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contained in the Plan, the Indenture, and the Loan Agreement. Again, the contractasgoparti
the settlorsintent as manifested by the written agreements themselves is the primary guide.
Dardovitch, 190 F.3d at 130“And, unless contrary to the obvious purpose of the instrument,
force and effect are to be given to every provision thereof, whenever possible, so that¢he whol

may be rendered effege and no part disregarded or treated as a nullitjolters Estate 59

A.2d at 149accordLeskqg 15 A.3d at 342.

The confirmed Plan expressly required that each bondholder receive, on or as soon as
reasonably practicable after the effectilate of the Plan, January 19, 2012, its pro rata share of
$8,150,000.00, and the reserve and debt service funds, minus only the IndenturésTegstee
costs, and expenses payable under the Indenture. § Blar8(A)(i), (ii),§ 5.1.3(B), an@§

10.3(b)!° Reading these provisions of the Plan together, the Indenture Trustee is permitted to

1% The Plarg 5.1.3(A)(i) and (ii) stated:

(i) on or as soon as reasonably practicable after the Effective Date, thesibigbhtigent

shall pay the Bond Trustee $8,18@.00, to be used for theiposes set forth herein

(i) each [bondholder] shall, on or as soon as reasonably practicable eftEfféitive

Date, receive such holdePro Rata share of (a) the Reserve Funds, free and clear of any
right, title or irterest of any of the Debtors, all of which shall be deemed releasgdle
effective Date; and (b) $8,150,000.00, in full satisfaction, settlement, reledse a
discharge of and in exchange for such hatdéHiowed Claim . . . .

The Plar§ 5.1.3(B) &pressly incorporated the PI§r10.3(b):
All Distributions to pursuant to this Section 5.1.3 shall be subject to Set@®3(b)
hereof including without limitation those provisions relating to the Bond Trsstees,
costs and expenses payable from hsu@istributions pursuant to the Indenture or
applicable law.

The Plan§ 10.3(b) stated:

[AJll Distributions payable under the Plan to holders of Bonds shall @é py the
Disbursing Agent to the Bond Trustee, which shall distribute such Distnilsuizet of
any Bond Trustee fees, costs and expenses payable from such Distribmiiensthe
Indenture or applicable law), or cause such Distributions (net oBany Trustee fees,
costs and expenses payable from such Distributions underdieture o applicable law)
to be distributed, to the holders of the Bonds in accordance wéthtettms of the
Indenture.
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deduct certairifees, costs and expensé®m the funds payable to the bondholders, before it is
required to distribute the net remainder to the bondholdits§§ 5.1.3(B), 10.3(b). However,
the Plan expressly states that the dfdgs, costs and expenseayable to the Indenture Trustee
are those that it incurrégursuant to the Indentuteyr “under the Indenturéor “in accordance
with the terms of the Indémre” 1d.

Also as of January 19, 2012, the confirmed Plan effectively cancelled and extinguished
the Indenture, the bonds, atahy other instruments or documents evidencing or creating any
indebtedness or obligations of any of the Debtors in connection with the Indenture and/or Bonds

(‘Bond Document¥” Plan§ 10.10* SeePlan§ 1.14, defining'Bond Documentsto have the

meaning set forth i§ 10.10. The Plan fully discharged the Debtotdigations‘under any

agreements, documents, indentures or other documents governing or réldtedridenture

11 «On the Effective Date, except as otherwise provided in the Plan or the Confirmatien O
(1) the Indenture, Bonds, and any other instots or documents evidencing or creating any indebtedness
or obligations of any of the Debtors in connection with the Indenture and/osB®Bwhd Documenty
shall be cancelled and extinguished, and (2) the obligations of each of ttoesDeider any agements,
documents, indentures or other documents governing or relatec tBotid Trustee Claim shall be
discharged, without further notice to or order of the Bankruptcy Court, act or acten ajpplicable law,
regulation, order or rule or any requirement of further action, vote or other approval gizatithoby the
security holders, officers or directors of the Debtors or by any other PersanBoRd Trustes rights
and obligations under the Indenture shall be deemeddidtharged, except to the extent provided in the
remainder of this section 10.10. Notwithstanding the foregoing, and sokbly txtent permitted by the
Bond Documents, any Bond Documents shall continue in effect (and tite Bastee shall continue as
trustee, paying agemind registrar) solely to the extent necessary (1) to allow the Bond Trustee to make
distributions pursuant to the Plan on account of the Bonds, (2) to preserverasfithe Bond Trustee
to payment of fees, expenses, and indemnification obligatiodsiding as against property distributed
under the Plan to the Bond Trustee (but excluding any other property of therer their estates);
provided, however, that neither the Debtors nor their estates shall have liability for such fees,esxpads
indemnification, (3) to permit the Bond Trustee to assert its charging lien, if any, atjaiributions on
account of the Bonds, (4) if permitted by applicable law, to permit the Bond Trustgeetar &p this case
and any other proceeding, includingjthvaut limitation, in connection with any contested matter or
adversary proceeding to which the Bond Trustee is a party, (5) to permit the Botek Tousnforce any
and all obligations owed to it by any party to the Bond Trustee Settlement Agreenuedenthe Plan,
and (6) to permit the Bond Trustee to perform any functions that are necessary éoticonwith the
foregoing clauses. Plan§ 10.10 (emphasis in original).
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Trusteés claim on behalf of the bondholders in the bankruptcy case. §R@d0. The Plan
also fully discharged the Indenture Trusegghts and obligation®xcept to the extent gvided
in the remainder of this section 10.10ld. § 10.10. Here, the parttedispute focuses on the
scope and effect of the stated exceptions, as follows.

The Plar§ 10.10 states that on the effective dételely to the extent permitted by the
Bond Documents, any Bond Documents shall continue in effect (and the Bond Trustee shall
continue as trustee, paying agent and registrar) solely to the extent nédesaeiieve six
specified objectives. This language plainly continued BReridle under the Indenture beyond
January 19, 2012, solely to the extent necessary for BNYM to act as an oftiustse, paying
agent and registram performing stated functions. Three of the specified objectives are at
issue: (1)to allow [BNYM] to make distribtions pursuant to the Plan on account of the
Bonds’ (2) “to preserve any rights of [BNYM] to payment of fees, expenses, and
indemnification obligations, including as against property distributed under the Plan to
[BNYM],” and (3)“to permit [BNYM] to ass# its charging lien, if any, against distributions on
account of the Bonds. Id. § 10.10.

Importantly, the Plag 10.10 did not create additional rights beyond those contained in
the Bond Documerisinstead, it only preserved specific rights and obligations created by the
Bond Documents, in order to permit the Indenture Trustee to achieve the specified goals.
Whether the Indenture Trustee has a right to payment of its fees, expenses, andicademnif
obligations is a question the Plan does not answer. Whether the Indenture Trustéeghhés a r
charge any amounts against the bondholdensis is also a question the Plan does not answer.

The Plan did not grant the Indenture Trustee a right to exercise a charging Irest tgai
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bondholdersfunds. Accordingly, the rights asserted here by Defendants must be grounded on
the terms of the Indenture, Loan Agreement, or other Bond Documents. If not found there, the
asserted rights do not exist.

As to the Indenture Trustseasserted righbtindemnification, Defendants cite the Loan
Agreemen§ 11.4(e)*? In particular, BNYM asserts thgt11.4(e) gives it a right to indemnity
for all expenditures, losses, or liabilities, even those arising from its owrhbwé#aast, breach
of contract, or misconduct, if it is found liable in this litigation. Again, as ruled abloeeffect
of this provision was to require the Hospital, LBH, to broadly indemnify the Indenture &ruste
It required LBH to do séto the same extent and in the same mdrthet LBH was required to
indemnify the Authority, as described§ri1.4 (b) and (c}® Under subsection (b), LBH agreed
to indemnify the Authority, and therefore the Indenture Trustee under subsecti@gyéa)st any
and all claims, losses, damagediahilities . . . unless the losses, damages or liabilities arise
from malfeasance or nonfeasance in office, bad faith, gross negligence, wsifoihahiict, fraud
or deceit . . .”. Loan Agreemeng 11.4(b).

The Loan Agreemer§ 11.4(e) does not support Defendaptssition. By its express

terms,§ 11.4(e) required LBH to indemnify the Indenture Trustee. It does not require the

12 «The Hospital shall indemnify the Trustee against any liabilities which it imay in the
exercise and performance of its powers and duties under the Indenturdegrthat such liabilities are
not caused by the gross negligence, or wilful misconduct of the Trustbe, $ame extent and in the same
manner as is described inbsection 11.4(b) and (c) hereof with respect to the Hospitalemnity of the
Authority.” Loan Agreemeng 11.4(e),“Exculpation and Indemnity.

13 The Authoritys rights to be indemnified by LBH were not assigned to the Indenture Trustee.
It was agreé that the“Authority . . . shall assign this [Loan] Agreement . . . and all spayable
hereunder (except the amounts payable under Setfiof(b) and (c)) to the Trustee . .”. Loan
Agreement§ 6.3. The Authority assigned all its right, title amderest in and to the Loan Agreement,
“except for amounts representing the Authdgity. . rights of indemnification by the Hospital . 7. .
Assignment, at 1.
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bondholders to indemnify the Indenture Trustee. Defendants acknowledge as much. However
they propose that the Indenture Tru&eedemnity rights against LBH can be asserted against
the funds that LBH paid in the bankruptcy case under the Plan:

The right to indemnification ha®t been asserted against the holders. Instead,

the right to be indemnified for any losses, including the costs of defending against

Plaintiff's allegations, is a clear contractual right assegathst the funds paid

by LBH in the bankruptcy pursuant to the Plan.’

[Footnote 7:] In order for LBH to emerge from bankruptcy and be discharged,

the Indenture Trustee had to agree that its right to indemnity (an ongoing

obligation of LBH) would be satisfied from the funds LBH paid as part of the

bankruptcy process, without recourse to LBH following its discharge.

Defs. Reply at 10 & n.7 (citingl&é § 10.10). SeealsoDefs. Br. at 30; Defs. Resp. at 23-26, 29.
Defendantsposition is grounded solely on the P§mh0.10 (quoted above).

Defendants do not dispute the hard reality that any and all obligations of the Debtor LBH
to indemnify the Indeture Trustee BNYM were cancelled, extinguished, and discharged as of
the effective date of the Plan, January 19, 2012. Nonetheless, they propose that the second
exception contained in the PI§r10.10 should be read to preserve‘tinghts of [BNYM] to
payment of fees, expenses, and [LBHnhdemnification obligations, including as against
property distributed under the Plan to [BNYR].d. § 10.10 (alterations added). It is asserted
that LBH's indemnity obligations were discharged as to BNY¥ Mcoursagainst LBH, but that
BNYM can still recoup its right to indemnification by LBH from the bondholdensds.

But, the Plar§ 10.10 does not say this. In the first, standalone cl§u@ 10 states
unequivocdy that“the obligations of each of the Debtors under any agreements, documents,

indentures or other documents . . . shall be dischérgkt. The clause makes no exceptions as

to discharge othe Debtorsobligations. Moreover, the record is devoid of evidence that LBH
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and BNYM agreed-or that any other parties to the stipulated settlement and consensual Plan for
reorganization of the Debtor LBH ever intendédat BNYM's right to indemnification by LBH
would be satisfied from funds that LBH paid as part of the bankruptcy process, withouteecours
to LBH following its discharge. All of the evidence points to the opposite conclafianis,

that each Debtds obligations were discharged categorically and completely. SSedl Decl.,

Ex. 7, Approval Order, entered Sept. 14, 2011, Ex. A, Stipul&§tiba, 3, 8(a)(i)(A), Ex. A

Term Sheet. BNYRA righsto indemnification from LBH wrenot among the rights preserved
under the Plag 10.10.

Defendantsproposed interpretation reads content into the 010 that is not to be
found in the express terms. Instead, the second exception stgted. id—which preserved
any rights of the Indenture Trustee‘payment of fees, expenses, and indemnification
obligations—is better understood as preserving any rights to indemnificdtaamnmight arise
from the Trustes performance of the specified goals after the Deld@sharge and the
Indenturés cancellation. Pla§10.10. See, e.g.Indenture§ 11.04 (discussed below).

The confirmed Plan was the product of the pdrsgpulated settlement and consensual
plan for reorganization. It may not be rewritten ntewen when aided by hindsight and the
ingenuity of counsélto make a different or better contract for Defendants. In re Estate of
Kelsey 143 A.2d 42, 45 (Pa958). If the terms of a contract are cléghis Court may not
rewrite it or give it a construction in conflict with the accepted and plain meanthg tdnguage

used” Allstate Fire & Cas. Ins. Co. v. Hymes, 29 A.3d 1169, 1172-73 (Pa. Super. Ct. 2011),

appeal denied46 A.3d 715 (Pa. 2012) (quoting Wall Rose Mut. Ins. Co. v. Manross, 939 A.2d

958, 962 (Pa. Super. Ct. 200&ppeal denied46 A.2d 688 (Pa. 2008)).
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Defendants cite the Indentu§el 1.04* as support for the Indenture Trusseasserted right
to indemnity for“any liabilities the Indenture Trustee may intuiDefs. Br. at 21, 29 & n.22. In
addition, it is asserted th@tl1.04“directly reinforces the concept of priority in payment following
a default’ 1d.; Defs. Resp. @3-24. This provision is plainly inapplicable.

The Indenturg 11.04 defines the Authority, the Hospitas, and the Indenture Trustee
respective rights and obligations for the costs to administer the bonds and thettraguirds the
Authority to pay the Indenture Trustee for‘iteasonable serviceand its‘reasonable expenses
and disbursemeritsinder the Indenture. There is no evidence that the Authority failed to do so.
The record shows only that LBH defaulted on its obligations. There is also no evidenbe tha
Hospital, Authority, and Indenture Trustee agreed in advance that the bondholders would
compensate the Indenture Trustee for any services, expenses, or disbursemergsevhats

Defendants isolate one phrase from the Inder@drke04: “the Trustee may deduct the
amounts owing to it from any moneys coming into its hands before making any payment on any
Bonds? 1d. That phrase is then misapplied, beyond the context in which it is meaningful, to any
moneys coming into the hands of the Trustee under the Plan. In asceffaisdttofs intent, it
is fundamental that a clause must be read not in isolation but in the context in whichrs.appea
Farmers Trust445 A.2d at 494; Judge v. Pyle, 73 A. 919 (Pa. 1909) (a singledlassnot to
be read apart from the contéxff a declaration of trust, as creating an obligation that was

inconsistent with théwhole tenot of that paper).

4 The Authority shall pay, or cause the Hospital to pay, the Trustee relscoatpensatiofor
its services hereunder, and also all its reasonable expenses and disburserasrdbalilbe agreed upon in
advance by the Authority, the Trustee and the Hospital. If the Authority defavdtspect of the foregoing
obligations, the Trustee majeduct the amounts owing to it from any moneys coming into its hands before
making any payment on any Bonds. Indengutd.04,“Compensation and Indemnity.
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As to the Indenture Trustseasserted rights to priority in payment and a charging lien,
Defendants maintain that the Indent§r£0.11 governs. In their view, thianguage o§ 10.11
could not be more explicitand it is“the controlling provision for the specific point in time in
which the parties find themselvegost-Event of Diault.” Defs. Br. at 24, 28. It is asserted
that LBH's default‘triggered§ 10.117 and in theé‘scenario created by the LBH defaufthe
Indenture Trustés fees and expenses are to be paid*firflefs. Br. at 20; Defs. Resp. at 31.
Defendants are mistaken for several reasons.

The Indenturg 10.11° must be read in its context, together with the other provisions
contained in Article X, Events of Default and Remedi&eeFarmers Trust445 A.2d at 494
(“[1t is fundamental that a clause must be read not in isolation but in the context initwhich
appears). Article X states its purpose expressl§it is the purpose of this Article to provide
such remedies to the Trustee and Owners of Bonds as may be lawfully granted under the
provisions of the Act . . 7. Indenture§ 10.13 (referring to the Municipality Authorities Act of

1945, as amended, which is now codified at 53 Pa.C§8.86015623). “As in the case of all

> The Indenturé 10.11,“Application of Moneys in Event of Defadlistates in full:
Any moneys received by the Trustee under this Article X shall be applied:

First: to the payment of the costs of the Trustee, including reasocaibhsel fees, any
disbursements of the Trustee with interest thereon and its reasonable satopeand

Second: to the payment of principal or Redemption Price (as themzgsée) of and
interest then owing on the Bonds and in case such moneydehabufficient to pay the
same in full, then to the payment of principal or Redemption Price and intetastyy
without preference or priority of one over another or of any installment of interest over
another installment of interest.

The surplus, if any, shall be paid to the Authority or the person lawfully entitiestéove
the same or as a court afropetent jurisdiction may direct.
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contracts, the deleof trust is properly to be construed with reference to its subject matter and
purpose to which end resort to surrounding facts and circumstances may’béNalters
Estate 59 A.2d at 149.

Article X defines eight events of default under the Indes§ur0.01(a}(h). Itis not
disputed that LBF$ filing of the Chapter 11 petition for reorganization was a defined event of
default under the Loan Agreeméni0.1(d) and the Indentu§el0.01(f). Defendants are
correct that LBPs bankruptcy filing‘triggered Article X, but only in the sense that the powers
and remedies contained in Article X were then available to the Indenture Trustee and
bondholders. However, the record is devoid of any evidence showing that the Indenture Trustee
or the bondholdersver availed themselves of the remedies under Article X. Instead, BNYM
exercised the discretion granted under the Indegt@fe04(a), td'enforce all rights of the
Owners of Bond$,choosing to act as the bondholdede representative in the bankryptase.
Article X says nothing about remedies provided or pursued under the Bankruptcy Code.

Defendants are mistaken that LBHbankruptcy filing triggered application of the
Indenture, Article X§ 10.11. Instead, the first sentencgdf0.11 sates: “Any moneys
received by the Trustee under this Article X shall be appirethe prescribed orderld.
Accordingly,§ 10.11 expressly applies only to moneys received by the Indenture Trustee under
the remedies set forth in Article XSee, e.g.Indenture§ 10.03 (the Trustee shall apply the
balance of the revenues as provided in Section10.11 Kei®aD.14 (the Trustee shall receive
and collect Unrestricted Gross Revenues for the equal and ratable benefit of the dfolder
Alternative Debt). There is no evidence that the Indenture Trustee received any moneys under

the remedies set forth in Article X. Moreover, none of the provisions contained ile Aftic
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pertaining to the Indenture Trusteeeceipt of funds can reasonably be read tanfraoneys
received under the Bankruptcy Code and the P&sDefendants propose.
Defendants are also incorrect that the Inder§ur®.11“expressly provides that the
Indenture Trustee is to be paid first following an Event of Defaulefs. Br. a20. Those
words are not to be found §110.11. Viewed in isolation, tH&irst’ clause of§ 10.11 facially
lends support to Defendahsition that the Indenture Trustee is to be paid first. However, the
proposed reading & 10.11 violates fundamealtrules-again those rules are, that a clause must
be read not in isolation but in the context in which it appears; and where the terms ofa contra
are clear, a court may not rewrite it or give it a construction in conflict wétla¢bepted and
plain mening of the language used.
One provision cited by Plaintiff and Defendantise Indenturég 14.01(b}-does apply to
the facts presented here:
The release, cancellation and discharge of this Indenture, however, shall be
without prejudice to the right dhe Trustee to be paid any compensation then due
to it hereunder, including, without limitation, any and all losses, liabilities, costs
and expenses, including counsel fees, at any time incurred by the Trustee
hereunder or connected with any Bond issueckureler and which, if this
Indenture had not been released, cancelled and discharged, the Authority would
have been obligated by the terms of this Indenture to pay to the Trustee.
Id., “Defeasancé. On January 19, 2012, the Bond Documeimsluding the bonds, the
Indenture, and the Loan Agreemeitere cancelled and extinguished. R&l0.10. On that
date, BNYM had a right tbcompensation then due to it hereuntleld. The phraseithen due
to it,” creates a temporal limitation upon BNYaMight to be compensated: the date of release,

cancellation and discharge of the Indenture, here January 19, 2012. In addition, that temporal

restriction plainly qualifies the phrase that follow$ncluding, without limitation, any and all
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losses, lialities, costs and expenses, including counsel fees, at any time incurred by tlee Trust
hereunder or connected with any Bond issued heretindéowever,§ 14.01(b) is subject to two
different interpretations. It can be read to preserve BMYldhts tocompensation for
expenditures incurreals of and at any timeefore January 19, 2012, but not after that date. It
can also be read to preserve BN6NMghts to compensation for expenditures incurred at any
time before and after January 19, 2012, provided the latter expenditures are ones tH#hehat
Authority would have been obligated by the terms of this Indenture to pay to the Trukstee.
Here, the ambiguity is immaterial. Under either interpretation, the only contipensasses,
liabilities, costs, expenses, and counsel fees that are payable to BNYMurdet (b), are
those that BNYM incurred pursuant to, under, or in accordance with the terms of the Indenture.
Defendants maintain that the Indent§r&4.01(b) preserved the Indenture Trustee
asserted rights to payment, indemnification and ainstrity charging lien against the
bondholdersfunds under the Indentu§§€ 10.11, 11.04, and the Loan Agreem@untl.4(e).
Defs. Br. at 31. But those asserted rights did not and do not exist under the cited provisions, and
those nonexistent rights were not preserved by the Indehit®1(b).
The record establishes that Defendants had no rights under the Plan, the Indenture, the
Loan Agreement, or any other Bond Documents to be indemnified and exercis@adirtst-
charging lien for expenditures incurred by BNYSMiefense of this consolidated litigation. The
plain meaning of the Loan Agreemént1.4(e) obligated LBH to indemnify the Indenture Traste
for “any liabilities which it may incur in the exercise and performance of its p@mdrduties
under the Indenture, provided that such liabilities are not caused by the gross negligeitice, or

misconduct of the Trustee . 7. Id. However, this explicit language does not provide the
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Indenture Trustee with indemnity against any claims asserted by anyone in tthe vibd
bondholders never agreed to assume any of' §BHIligations. In addition, this litigation arises
from allegations that the ledture Trustee breached its fiduciary and contractual duties to the
bondholders. It is well settled that both an agreement to indemnify another for his own
negligence, and an agreement to indemnify another for his contractual liabilityitd party,

“must be stated plainly, in clear and unequivocal langtiagacobs Constructors, Inc. v. NPS

Energy Services, Inc264 F.3d 365, 371 (3d Cir. 2001) (citing Brown v. Moore, 247 F.2d 711,

723 (3d Cir.)cert. denied355 U.S. 882 (1957) (disapproved on other grounds) (reviewing and

applying Pennsylvania law). The agreements in this case in no way express inassderms

ary intent or purpose on the part of the bondholders to indemnify the Indenture Trustee for loss
resulting from its negligence or noenduct. Instead, the Indenture clearly and unequivocally
states that the Indenture Trustee can be held liabfggaywn wilful misconduct or negligence.

Id. § 11.03. This provision may not be “disregarded or treated as a nulliWdlters’ Estate59

A.2d at 149. Moreover, the record establishes that the claimed expenditures were largebdncurr
by BYNM’s assertion of nonexistent rights to indemnification and a charging lien. BNYMdshoul
bear the risks and the costs of its chosen strategy.

The record establishes that Defendants had no rights under the Plan, the Indenture, the
Loan Agreement, or any other Bond Documents to be indemnified and exercis@adirtst-
charging lien for expenditures incurred after January 19, 2012, by B&¥iMgoing efforts to
make the third party release part of the Plan in the bankruptcy case, and its appeals of t
bankruptcy couts denial of confirmation of the third party release. At that time,’sBH

indemnification obligations to BNYM wercancelled, extinguished, and discharged. BNYM
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could not look to LBH for indemnification of the costs of BNYdWotential liability to the
bondholders. BNYN& potential liability could not deplete the bankruptcy estate or affect the
bondholdersrecovery under the Plan. After the effective date of the Plan, BNYM asserted the
third party release before the bankruptcy court and appellate tribunals to protets palgaonal
interests. BNYM should bear the risks and the costs of its chosen strategy.

The record presents triable disputes as to whether Defendants had rights under the Plan, t
Indenture, the Loan Agreement, or other Bond Documents to be indemnified and exercise a
first-priority charging lien for expenditures incurred before January 19, 2012, by Bi\affdrts
to make the third party release part of the Plan in the bankruptcy case, and bySBi&Yénse of
LBH’s adversary proceeding. At that time, numerous parties were negotiatingganiddt
complex issues. Their positions were not final until the Plan was confirmed amdebeca
effective. Before that date, whether Defendants were negligent, and whether Bk &tting
under an impermissible conflict of interest, are questions for the trier obfeeddlve. Seeln re

Lower Bucks Hosp., 471 B.R. at 452, 454-56 (Judge Frdihkieed not rule definitively on these

issues’). On this record, it cannot beled as a matter of law that BNY#Inegotiations for
confirmation of the third party release, or BNYawlefense of the adversary proceeding, served
only BNYM'’s personal interesteven though the record suggests as much.

The record also presents triablepdites as to Plainti§ request that BNYM be ordered to
immediatelypay the sum of $8,150,000.00, plus the reserve and debt service funds, minus only
BNYM'’s reasonable administrative fees, expenses, and costs incurred after the effecti/éndat
Plan, January 19, 2012, in order to disburse the funds to the bondhold&ble disputes exist

as tosomeamounts, if any, BNYMmight bepermitted to deduct from the funds.
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For these reasons, Plaintfimotion for summary judgment on Count | of the Complaint
in Becker llwill be granted in part, and denied in part, and Defentamssmotion for
summary judgment will be denied, consistent with the rulings in this Memorandum.

D. Plaintiff's Claim foran Injunction as to the BondholdeFsinds

Count Il of the Complaint iBecker Ilsues for an injunction prohibiting BNYM from
dissipating the bondholdérfsinds and requiring BNYM to promptly distribute the funds to the
bondholders. Id. 19 5763. Forthe same reasons stated above, triable disputes exist as to the
amounts that might ultimately be assessed against the bondhfuddss Accordingly,
Plaintiff's and Defendantsrossmotions for summary judgment on Count Il of the Complaint
in Beckerll will be denied.

E. Defendant BNYMs Counterclaim

Defendant BNYM counterclaims to recover its fees, expenses, costs, and atfeageys
incurred solely in this consolidated litigation. BNYM asserts the same righ&ytoept,
indemnification, and &rst-priority charging lien against the bondholddumds. Counterclaim
19 2-3, 13, 3235. BNYM also requests a declaration that these expenditures be assessed
entirely against Plaintiff. Id.  40. Plaintiff maintains that Defendants have no such rights and
the Counterclaim is retaliatory. As ruled above, Defendants do not have any rights to
compensation, indemnification, or a first-priority charging lien against the bondsididets for
anyfees, expenditures, or costs incurred in the defense of this consolidated litigation.
Accordingly, Plaintiffs motion for summary judgment on BNY8/Counterclaim will be granted
in favor of Plaintiff and against Defendants; Defendarrtsssmotion for summary judgment on

the Counterclaim will be denied; and the Counterclaim will be dismissed, with prejudice.
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F. Plaintiffs Remaining Claims for Relief Becker I

Count Il of the Complaint iBecker lIsues Defendant BNYM for an accountingadif
fees, expenses, and costs that BNYM has paid or intends to pay itself from the bondholders
funds. Count IV and V of the ComplaintBecker lisue Defendant BNYM respectively for
conversion of the bondholdéfands, and money had and received. In addition, the Complaint
in Becker llrequests an award of exemplary and punitive damages. As to each of these claims
for relief, the record is not fully developed. For largely the same reasced ahatve, triable
disputes are presented. Accordingly, Defendantdions for summary judgment on Counts I,
IV, and V of the Complaint iBecker Il and Defendantsequest for summary judgment on the
demand irBecker lIfor exemplary and punitive damages, will be denied.

. CONCLUSION

Plaintiff does not contest the $8,150,000.00 sum, which LBH paid to settle the adversary
proceeding. Pl. Br. at 25 n.13. Plaintiff challenges Defendemnsluct that allegedly caused
the bondholders to receive less than they would have been entitled to receive, if Defendants ha
not breached their duties loss of about $4,983,328.00d. at 21. Whereas the latter sum
remains for proof at trial, this Memorandum resolves thédishare of amounts to be assessed
against the funds awarded under the Plan to the bondholders. As to the remainder, the parties
are encouraged to work with Magistrate Judge Timothy R. Rice to resolve theiedisput
An Order accompanies this Memorandum.
BY THE COURT:
/sl Legrome D. Davis

Legrome D. Dauvis, J.
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