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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LEONARD BECKER : CIVIL ACTION
V. ) No. 11-6460
THE BANK OF NEW YORK MELLON TRUST :
COMPANY, N.A,, and J.P. MORGAN TRUST : (Consolidated with No. 12-6412)
COMPANY, NATIONAL ASSOCIATION

MEMORANDUM
Legrome D. Davis, J. October27, 2016

Defendantd’he Bank of New York Mellon Trust Company, N.A., and J.P. Morgan Trust
Company, MtionalAssociation move for reconsideration tie Orderand Menorandum, etered
March 23, 2016 (Docs. 136, 137)For the history of this case, see footrfotdurisdiction is
diversity and amount in controversy, 28 U.S.C. 88 1332, 1332(d)(2).

Themotion for reconsideration asserts that rulings on the parties’ respectioasior
summary judgmerioverlooked’ “ critical,” “undisputed recor@videncé thatthe Chapter 11
Plan forreorganization ofower Bucks Hospital (“LBH"f treated movants’ claims against LBH
for indemnification of their fees and expenses as “allowed clawisch must be paid first from

funds allowed under the Plan for the bondholders. Defs. Mot. (Doc. 138); Defs. Br. at 1-7, 13-14

! The memorandum decision granted in part Plaih&fbnard Beckés motion for partial summary
judgment (Doc125), denied Defendants’ crossotion for summary judgment (Dot26), and dismissed
the counterclaim (Doc48). Order & Mem., entered Mar. 23, 2016 (Docs. 136, 13dhless noted
otherwise, “Doc.” refers to an ecf filing in thisv@ Action No. 11-646Q“Becker I”).

2 This actionwas consolidated witBecker v. The Bank of New York Mellon Trust Co., N.&ivil
ActionNo. 126412 (“Becker I'). Theconsolidated litigatiomvascertified as a class action and Plaintiff
Beckerwascertified as class representativerder & Mem., entered Oct. 5, 2016 (Doc46,1147). The
historyof this class action is s&drth in that memorandum decisiofd., Mem. at 121. SeealsoOrder &
Mem., enteredMar. 23, 2016(Docs. 136, 137)deciding the parties’ respective motions for summary
judgment;Order & Mem., dated Oct. 31, 2012 (Doc. 38yantingdismissalof the negligence claim
stated in Count Il of the Complaifoc. 1) and denying dismissal of the remainaigims

 Familiarity with the underlying bankruptcy proceedings is assumed Bertn re Lower Bucks Hosp.
Bankr. No. 1610239 (Bankr. E.D. Pa(}rank, J.) Lower Bucks Hosp. v. The Bank of New York Mellon
Trust Co., N.A., AdvNo. 1000174 (Bankr. E.D. Pa.) (Frank, J3eealsoln re Lower Bucks Hosp., 471
B.R. 419(Bankr. E.D. Pa. 2012) (Frank, Jff'd, 488 B.R. 303 (E.D. Pa. 2013) (Savag®,affd, 571

F. App’x 139 (3d Cir. 2014) (Ambro, J.).
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(Doc. 1382); Defs. Rely at1, 3-4, 6-7 (Doc. 144). The moti@sses thatthememorandum
decisionalso“overlooked’ previous rulings in the bankruptcy cabatconfirm Defendants’
assertedightsto indemnification and priority in paymenbDefs. Br. a4, 6, 14-17Defs. Reply

at2, 5-6. Seeln re Lower Bucks Hosp488 B.R. 303 (E.D. Pa. 2013) (Savage,aif)g, 471

B.R. 419 (Bankr. E.D. Pa. 2012) (Frank, affd, 571 F. App’x 139 (3d Cir. 2014) (Ambro, J.).
Plaintiff Beckeropposes reconsideratigorimarily becaus¢éhe motion for reconsideration
does not meet the requisiégal standard®r that extraordinary procedure. Pl. Resp. (Doc. No.
139). In Becker’s view, the motias “a rehash of arguments” previously presented and already
considered on summary judgment, @mel motiondoes not “make any arguments or point to
anything that would justify reconsiderationld. at1-2, 12. Becker’s position prevails.
Our Court of Appeals holds that the scope of a motion for reconsideration “is extremel

limited.” Blystone v. Horn, 664 F.3d 397, 415 (3d Cir. 201'Bccordingly, a judgment may be

altered or amendganly] if the party seeking reconsideration shows at least one of the following
grounds: (1) an intervening change in the controlling (2)vthe availability of new evidence that
was not availablevhen the court granted the motion for summary judgnoer(8) the need to
correct a clear error of law or fact or to prevent manifest injustice (alteration and emphasis

added in original) (quotingloward Hess Dental Labic. v. Dentsply Int’linc., 602 F.3d 237,

251 (3d Cir. 2010) (citation and quotation marks omijted)

None of the narrow reasons or categories for reconsideration applies hermofion for
reconsideration does not cite an intervening change in the controlling law, and it dpessant
new evidence. The moti@asserts arguments that could have been raised before, reargues
previously presented matters, and expresses disagmé&nth the memorandum decisionhel

rulings by the memorandum decision, entered March 23, 20lL6ot be altered oramended.



Thereconsideration motiomcorrectlyassertghat the memorandum decision overlooked
the proof of claim, whichthe Indenture Trustee—The Bank of New York Mellon Trust
Company (BNYM")— filed against LBHin the bankruptcy case on August 18, 2010. Proof of
Claim & Suppl. (Doc. 126-14)But the entire record was consideredndthe proof of lossvas
considered for the purpo#eat it was submitted.

Defendants did not assert, mention, or even suggest in their summary judgmentgsapers
proposed here on reconsideratitigt the proof of clainevidence8NYM'’s assertedights to
indemnification and priority payment. Instead, the proof of claim was cited soledgard to
proof of damages. Defendants contended that the proof of claim did not evidence the value of
collateral securing the bondsthé Indenture Trusteefgoof of claim was merely a pleadirg
an assertiownf its rights to the collateral.” Defs. Resp. Summ. J. at 18 (Doc. 129). And the
“proof of claim was an assertion of rights in the collateral, not a représenta a guarantee as
to the worth of that collateral.” Defs. Reply Summ. J. at 5-6 (Dog. 18&ealsoDefs. Br.

Summ. J. (Doc. 128) (theproof of claim was not mentioned). It was ruled that triable disputes
exist as to the extent of recoverable loss or dam&ge, e.g.Mem., entered Mar. 23, 2016, at
19, 24, 36-40; Mem., entered Oct. 5, 2016, at 32-40 (Doc. 146) (revidvanmarties’ evidence)

The motion for reconsideration resubmits the proof of claim fa@vepurpose—that is,
establshing art‘allowed claims” theory of recoveryThat theory islso asserted for the first
time on reonsideration. The theory positatBNYM'’s “indemnification claimsgainst
LBH—Dboth for expenses incurred in the bankruptcy proceedings and in litigation rebettiey t
Bonds—wereAllowed Claimghat the Plan specified were to be satisfied from the funds
distributed to the Indenture Trusteand onlythe netfunds were to be paid to the bondholders.

Defs. Br. at 15-7(emphasis in original) The theory is supported by citation to the proof of



claim, which “specifically set forth” and referenced provisions of the bondding transaction
agreements-precisely, the Loan Agreeme§ 4.2 andl1.4(e) and the Indentuel1.04 (Docs.
126-6, 126-7).1d. at 1-2 (quoting Proof of Claim, Suppl.4). And, the theory posit8NYM is
to be paid first “the indemnification claim was an Allowed Claim satisfied under the Plan by a
priority payment from the distributions paid by LBk settle the bankruptcy adversary
proceeding.Defs. Reply at 6. The asserted right to priority payment is suppnrtée proof of
claim's citation oftheIndenture 8§ 10.11"the Plan satisfiesBH’s indemnification obligation
from the funds distributed under the Plavith the priority payment under § 10.11 (speaeiliig
referenced in the Proof of Claim) preserved.” Defs. Raplf (emphasis in originallHowever,
neither the proof of claim nor the allowed claims thesayrantsreconsideration.

The proof of claim obviously is not new evidence. It was part of the record long before
summary judgment rulings adverse to Defendants were entered. Our Court alsAgs
“made clear that *““new evidence,” for reconsideration purposes, does novrefedénce that a
party . . . submits to the court after an adverse ruling.”” Blystone, 664 F.3d at 415 (quoting
Howard Hess602 F.3d at 252). “Evidence that is not newly discovered, as so defined, cannot

provide the basis for a successful motion for reconsiderationdt 416 (citing Harsco Corp. v.

Zlotnicki, 779 F.2d 906, 909 (3d Cir. 1985)).

The allowed claims theory could have been presented before, but it was not presented.
Our Court of Appeals hadsomade clear that reconsideration motions “cannot be used to
present new arguments that could have been raised prior to judgment.” Blystone, 664 F.3d at

416 (quoting Howard v. United States, 533 F.3d 472, 475 (6th Cir. 2008)). “Such motions are

not to be used as an opportunity to relitigatasec’id. at 415, or “restate already rejected

arguments,Hurst v. City of Rehoboth Beach, 288 F. App’x 20, 26 (3d Cir. 208&eUnited




States v. NarduccNo. 88€r-03, 2011 WL 5865970, at *2 (E.D. Pa. Nov. 22, 2011)

(Relitigating “the same set of facts presented in the original motions . . . is emibhattahe
purpose of a motion for reconsideratijn.

The newly asserted allowed claims theigrpot withoutits predecessorfiowever.On
summary judgmenbefendants maintained that the Indenture Trug8 M, is entitled to be
indemnified for all of its fees and expenses, and those amounts should be disdti¢tech the
$8,150,000.00 allowed under the Plan for the bondholders. Defendants cotltendied
provisions of the Lan Agreement and the Indentureated the asserted contractugits It
was alsdheir position that cited provisions of the Plan for LBH’s reorganization pjredend
continuedthose rights. SeeDefs. Br. Summ. J. at 30-31 (Doc. 126-3). In thext feief,
Defendants adhered to that position. Defs. Resp. Summ. J. at 21-26 (Doc. 129). Hbaever,
brief added that thBNYM'’s claim for indemnificatiorand priority paymentvas being asserted
only against the distributions allowed under the Plan for the bondholdeegjainst the
bondholders personallyd. at 23, 25-26, 29 (“The right to be indemnified for any losses . . . is a
contractual right that has been asserted against the funds paid by LBH.”)ddltienavas
made inrespoiseto Plaintiff's position that nothing in the transaction agreements or the Plan
givesBNYM a right to be indemnified by the bondholders individua®ee, e.g.Pl. Br. Summ.
J. (Doc. 125-1).In the nexffollowing brief, Defendantsgain articulated theposition: “the
right to be indemnified for any losses, including the costs of defending againsiffla
allegations, is a clear contractual right asseatgnst the funds paid by LBH in the bankruptcy
pursuant to the Plai Defs. Reply Summ. J. at 10 & n.7 (Doc. 188nphasis in original)On
summary judgmenDefendants’ position did not prevaibeeOrder & Mem., entered Mar. 23,

2016 at30-31, 25-39.



Movants now retool their unsuccessful position on summary judgment. Theybglo so
citation to the proof of claim and assertion of the allowed claims theory. Whetisdered to
bean expanded version of evolving predecessor theories, or instead, a novel argumentthat coul
have been raised before the entry of adverse summary gmdguiings this is not proper
argument on reconsideration. Reconsideration motions are not to be used to patch up
shortcomings in previously asserted theories and arguments.

Moreover, tle allowed claims theory takes its predecessor theories into a new realm of
legal and factual considerations—one which is not fully developed on the record and which
Plaintiff cannot fairly be required to respond on a motion for reconsiderdtmrihese reasons,
the allowed claims theory will not be decided on the merits here. This ruling dqeeymatt any
error of law or facto stand uncorrected, nor daesccasion any injusticeTheexistingrecord
suggestshat the theory is withownydiscerniblemerit that would warrardadditional discovery,
briefing by theparties and judicial consideration.

The allowed claims theory resurrectsmfusionarising fromvariousadversarial
descriptions of the bondholders’ claims in the bankrup&se Thedescriptionsonflate the
Indenture Trustee’s personal claiagaing LBH for indemnification and priority payment,
which rights existed prior to LBH’s dischargs of the effective date of the Plaanuary 19,
2012, with the bondholders’ rights diestributiors under the Plams of the Plan’s effective date
The descptionsconflate these two categories of claims by labelimgindenture Trustee’s and
the bondholders’ claims as a single amalgamated claimallidveed claimgheory takes
advantage of that confusiolefs. Br.at2, 5-6, 8, 12; Defs. Reply at 1, 6-7.

Thegenesis of the confusiamas theproof of claim. That documerasserted the

bondholders’ claimas secured creditors bBH’s estatesuing for the outstanding bond principal



and interest. It also asserted théenture TrusteBNYM'’s personal clens as acreditor
contractualndemniteeof LBH suingfor indemnification angbriority payment of its fees and
expensesProof of Claim Suppl.13, 4. In various notices, instruments, and cblimgs,
BNYM again referred to the bondholders’ claims and the Indenture Trupgstmal clairmas a

single®consolidated claim. Lower Bucks Hosp., 471 B.R. at 46Judge Frank recognized that

by doing so, BNYM createda“significant ambiguity* Theconflation of clams wasalso
reflected in theStipulation settling the adversary proceediBgnkr. Doc. 1320) andas
continued in the Plan (Bankr. Doc. 1350).
The Stipulation usethe “Bond Trustee Claim” to describtee proof of claim® However,
the Stipulation R(a) expresslydllowed . . . a secured claim in the amount of $8,150,000 plus the

amount of the Reserve Fund and the Debt Service Fund . . . stated thathe proof of claim

* “[T]he obscurity of the Third Party Release was exacerbated in many of thesnogi BNYM'’s use of

the somewhat misleading terithe Trustee Claiinto describe the Bondholders’ proof of claimaagpt
the Debtors that the Indenture Trustee filed on their behalf in the bankruptcy casignificaBtly, the
Indenture Trustee also included in the Proof of Claim its own claim foougexpenses, including
interest, fees, and costs, it incurre@-petition and pospetition and to which it was allegedly entitled
under the Bond Documents. By referring to both the Bondholders’ claims and the ledemtstee’s
indemnification claims as a single consolidated claim, BNYM createdn#fisamt ambigity. When
BNYM " disclosedthe Third Party Release in the August 16th Notice by referring telease of any and
all claims . . . against . . . the Trustez Bondholder could easily have mistaken the words to refer to the
Debtors’ claims against BNYMand the Bondholders, rather than the Bondholders’ potential claims
against BNYM, particularly because nowhere in any of the . . . Notices did BNYM diliffate its
indemnity claims against LBH from the Bondholders’ claim under the Boridsa#ler Bucks Hgp, 471
B.R. at 461.
®> The Stipulaibn states:
WHEREAS, on August 18, 2010, the Bond Trustee, on behalf of the holders of the Bonds
(hereinafter, Bondholder¥), filed proof of claim no. 377 against LBH in the amount of
$25,906,294.98 plus interemtd fees (theBond Trustee Claiff). . . .** *
2. In settlement of the Adversary Proceeding as set forth herein and etigiiction of
the Bond Trustee Claim:
(a) the Bond Trustee Claim (i) shall be allowed as a secured claim in dl@tam
of $8,150,000 plus the amount of the Reserve Fund and the Debt Service Fund
(as such terms are defined in the Amended Complaint) and (ii) otherwise be
disallowed. . . .
Stipulation, p. 2, 1 2(a), as approved by Order, dated Sept. 14, 2011, entered 36ptd (Bankr. Doc.
1320), attaching as Ex. A, Stipulation and Joint Term Sheet (Bankr. Doc. 1320).
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would “otherwise be disallowed.ld. This suggests that the personalrolsiasserted by BNYM
in the proof of claim were disallowed.
The Plan ued “Bond Trustee/Bondholders Secured Claim” to describe the proof of
claim.® Although the label combined the Indenture Trustee’s and the bondhalepesate
claims thelabel by defiition applies only &s and to the extent such claim has been allowed by
order of the Bankruptcy Court entered September 14, 24dl1.That Order approved the
Stipulation Order, dated Sept. 14, 2011, entered Sept. 15, 2011 (Bankr. Doc. 1320). Thi
suggests that under both the Stipulation and the tlamersonal claims asserted by BNYM in
the proof of claim were disallowedeeMem., dated Oct. 5, 2016, at 11 (discussing the Order).
Despite the facial ambiguiin labeling the Plan does nabnflate the Indenture
Trustee’sand the bondholders’ substantive rights to paym&he Plan organizes claims against
the Debtors into classes. Plan, Article 3 (Bankr. Doc. 1350 &816One classification is:
“Class A3 consists of the Bond Trustee/Bondholders Secured Claim.” Plan § 3.2(a) (Bank
Doc. 1350 at 16). As to allowedd&3ls A3 Clairs, the Plan states:

(A) Pursuant to the Bond Trustee Settlement Agreement [aka the Stipulation],
which is attached hereto as Exhibit C, and which is incorporated by reference

(i) on or as soon as reasonably practicable after the Effective Date, the
Disbursing Agent shall pay the Bond Trustee $8,150,000.00, to be used for the
purposes set forth herein;

(i) each holder of an Allowed Class A3 Claim shall, on or as soon as

reasonalyl practicable after the Effective Date, receive such holder’s Pro Rata
share of: (a) the Reserve Funds, free and clear of any right, title @sintér

any of the Debtors, all of which shall be deemed released as of the Effective

® The Plarreferred tathe “Bond Trustee/Bondholders Secured Claidefinedas follows:
“Bond Trustee/Bondholders Secured Claim” means that certaof pf claim filed by the
Bond Trustee on behalf of the Bondholders, on or about August 18, 2010, designated claim
no 377 by the Claims Agent, as and to the extent such claim easatbewed by order of
the Bankruptcy Court entered September 14, 2011.
Plan§ 1.18 (Bankr. Doc. 1350 at 8) (emphasis omitt&healsoPlan, Ex. C, Stipulation (Bankr. Doc.
1350-3); Confirmation Order, entered Dec. 7, 2011, § 1 (Bankr. Doc. 1538).
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Date; and (b) $8,150,000.00, in full satisfaction, settlement, release and
discharge of and in exchange for such holder’s Allowed Claim . . . .

Plan 8 5.1.3(A(), (ii) (Bankr. Doc. 1350 at 19-203eealso Stipulation, 2(a) This too
suggests that under both the Stipulatod the Plan, the personal claims asserted by BNYM in
the proof of claim were not integrated into the Class A3 Claims. And only the bondho&lers a
holders of secured Allowed Class A3 Claims.

Nothing in the record suggests that the Indenture Trusteeserne claims for
indemnification and priority payment of its fees and expenses were secureckcditae r
establishes that under the transaction documents, the bondholders are the intendeariasnefici
of the agreed security interests and liens. Mem., entered Mar. 23, 2016, at 4-5; Meed, ente
Oct. 5, 2016, at 6-7. The Indenture Trustee held the property securing the bonds in trust for the

bondholders.ld. The Plan does not suggest otherwise. Plan §1%dealsoLower Bucks

Hosp., 471 B.R. at 455 (noting that before LBH’s discharge, BNYM had an “unsecured” clai
for indemnification against LBHgeealsoHr'g Tr., dated Mar. 2, 2012, 31:20-32:5, 35:16-22,
37:22-39:3 (Bankr. Doc. 1918) (Becker argued that BNYM’s personal claimdemnification
was a prepetition, unsecured clai@NYM did not controvert that assertipn

In the guise of an “overlooked” theory of recovery, movants’ argument largely invokes
the facial ambiguity in labeling of the bondholders’ secured cl&8unt.the record shows this
tacticto be an ovesimplificationand a distortion. Otherwise, movants’ position boils down to
disagreement witpreviously rejected argumentdlotions for reconsideration are not “a vehicle

for registering disagreement with the court’s initial decisidBdstic v. AT&T of the V.I., 312

" The Plan states: “Secured Claim’ means (a) a Claim secured by a lien on any Assets,ewhgh li
valid, perfected and enforceable under applicable law and is not subjentoidance under the
Bankruptcy Code or applicable nbankruptcy law and which is duly establishedthe Chapter 11
Cases, but only to the extent of the value of the holder’s interest Esthte’s interest in the asset(s) that
secure(s) payment of the Claim, . . . (c) a Claim deemed or treated under the Plan as a &acuied C
Plang§ 1.19 (Bankr. Doc. 1350 at 14).



F. Supp. 2d 731, 733 (D.V.l. 2004). A “general dissatisfaction with the court’s ruling is not a

valid ground for . . . reconsideration.” Ride the Ducks, L.L.C. v. Duck Boat Tours, Inc., No. 04-

5595, 2005 WL 984216, at *1 (E.D. Pa. Apr. 21, 2005).

The proffered significance of the proof of claim is supported by citation tofispeci
provisions of the Plan, the Loan Agreement, and the Indenture. Defs. Br. at 2, 7-1Rdpdfs
at 2, 4-5. However, movants previously argued in their summary judgment paplersited
provision presented for reconsideration. The memorandum decision rejected thosas,gume
albeit finding thasome triable dispute=xist Mem., entered Mar. 23, 2014,27-29, 37-39.
Importantly, t was ruled thatthe Plan expresshktates thatheonly ‘fees, costs and expenses’
payable to théndenture Trustearethose that it incurred ‘pursuantttee Indenturg or ‘under
the Indenture,’ or ‘in accordance with the terms of the Indentutd.’at26-27 & n.10 (quoting
Plan§ 5.1.3(A)(i), (ii), § 5.1.3(B), § 10.3(bf).It was also ruled th&the Plan § 10.10 did not
createadditional rights beyond those contained in the Bond Documents—instead, it only
preserved specific rights and obligations created by the Bond Documentdd..at27-28 &

n.11 (quoting Plan § 10.10). And it was ruled that the Indenture Trustee’s assertet rights

® The Plang 5.1.3(A)i), is quoted app. 8-9, supra

The Plarg 5.1.3(B) expressly incorporated the Plan § 10.3(b):

All Distributionsto holders of Allowed Class A3 Claims pursuant to this Section 5.1.3 shall
be subject to Sectioh0.3(b) hereof including without limitation those provisions relating to
the Bond Trustée fees, costs and expenses payable from such Distributions puostiant t
Indenture or applicable law.

The Plarg 10.3(b) stated:
[A]ll Distributions payable under the Plan to holders of Bonds shall be paithdy

Disbursing Agent to the Bond Trustee, which shall distribute suchili2isons (net of any
Bond Trustee fees, costs and expenses payable from such Distributions urideerthgre

or applicable law)pr cause such Distributions (net of any Bond Trustee fees, costs and
expenses payable from such Distributions under the Indenture or applicabléo |d&)
distributed, to the holders of the Bonds in accordance with the termslotigrgure.

Plang88 5.1.3, 10.3 (Bankr. Doc. 1350 at 19-20, 35).
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indemnification and priority pagent“must be grounded on the terms of the Indenture, Loan
Agreement, or other Bond Documentgd. at28-29. “If not found there, the asserted rights do
not exist.” Id. at 29.

Just like the Plan, the proof of claim did not create or “establish” dstemtive rights to
indemnification or priority payment. The proof of claim, as movants acknowledgeolgfs s
an assertion of rights under cited provisions of the Loan Agreement and the leddritar
memorandum decision’s rulings as to the Plan, the Loan Agreement, and the Indpplyte
those same provisiorascited in the proof of claimSeeMem., entered Mar. 23, 2016, at 26-37.
Movants only disagree with the memorandum decision’s rulings.

The motion for reconsideration newly asserts thatDisclosure Statemestipportghe
allowed claims theory. Defs. Br. at 2nd theDisclosure Statement &so not new evidence.
For thesereasos alonereconsideratiots not warranted Even considering th@aerits however,
the Disclosure Statemenjust like the Plan and the proof of claim-eabnot create or
“establish” any substantive rights to indemnificataord priority paymentlin fact, the cited
provisions of the Disclosure Statement corroborate this ruling. &aarlessly limits the
Indenure TrustedBNYM's rights to thosé‘ pursuant to the Indenture or applicable law,
“under the Indenture or applicable [&wr “solely to the extent panitted by the Bond
Documents’” 1d. (quoting Disclosure S. at 35, 47, 48 (Bankr. Doc. 135Q))ceagain,
movants only disagree with the memorandum decisiamiverseaulings onsummary judgment.

Movants correctly note that the memorandum decision did not discuss their proffered
interpretatios of the decisions of Judge Frank and Judge Savage. Defs. Br. at 4, 6, 14-17; Defs.

Reply at 2, 55 (citing Lower Bucks Hosp., 471 B.Rt 445, 449 (Frank, J.)d., 488 B.Rat312,

314-16 & n.34(Savage, J)) None was provided because the argumentsididnerit
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discussion. On summary judgment, movants mistakenly read into those decisions various
decisional findings and rules consistent with their view of the recordasisubmitted that the
Judges agreed that the Indenture Trustee BNhéMla rightd be indemnitdfor its fees and
expenses from thieinds allowed under the Plan for the bondholders. No such rulings were
made. Positing error on reconsideration, movamssist in presenting similanisinterpreations.
It is now submitted tha8NYM'’s claims against LBH for indemnification and priority in
payment, along with the bondholders’ claims for the value of the bonds, are a single
amalgamated claim that was allowed under the Plan. Once again, no rulingettethatere
made. Mvants would develop rulings of their own making that would remodel the record, and
in doing soperhaps manufacture preclusive {athe case. This somewhat innovative
stratagem is not a recognized ground for summary judgment or for reconsiderat

The albwed claims theory is buttressed by repetition of unfounded assertions previously
presented on summary judgment. Movants asisatrthebankruptcyparties agreeds follows:
“LBH, the bondholders, including Plaintiff, and the Bankruptcy Court all knew and agiaed th
Defendants had an Allowed Claim for indemnification of the Indenture Trugiee’'sand post-
bankruptcy expenses and that recovery of that claim would be paid from the funds theréndent
Trustee received in satisfaction of the Allowed CkimDefs. Br. at 4. Movantsirtherassert
that BNYM compromised its indemnification claim against LBH in exchange flaim against
thebondholders’ funds:

The Indenture Trustee’s claims against LBH persoradly asserted in the Proof

of Claim and allowed by the Plaavere compromised and exchangediforem

claims against the distributed funds, with the right to priority payment. Stated

another way, the obligations of LBH under the Bond Documents were exchanged
for the Indenture Trustee’s recourgmenst the distribution.

Id. at 7. And movantassert: “All parties knew and agreed that those indemnification claims
had priority and would be paid before any distributions to bondholdg&tsdt 3, 13-14; Defs.

12



Reply at 67. As evidence of tlseasseribns, movantgite the participation of the “Active
Holders” in the settlement tfie adversary proceeding as well as the bondholders’ votes to
accept the proposed plan for LBH's reorganization. Defs. Br. at 3-4, 13-14. Agaircdie re
belies these assertions.

A searching review of the dockets in the underlying bankruptcy case and adversary
proceeding as well as the record in this class action fails to disclose aegycavttiat LBH and
BNYM agreed—or that any other parties to the stipulated and consensual Plan for reorganizati
of the Debtor LBH ever intended—that the Indenture Trustee’s right to indentiotidey LBH
would be satisfied from funds that LBH paid as part of the bankruptcy process, witwusee
to LBH following its discharge-as was previously so ruled. Mem., entered Mar. 23, 2016, at
31. Furthermore, thaearching review has not disclosed any evidence that LBH and BNYM
agreed—or that any other parties to the Plan ever intended—that the Indenture Bustee’
personal claims for indemnification by LBH and for priority payment would beusoéad or
incorporated as allowed claims under the bondholders’ allowed Class A3 Claimnin, algaf
the evidence points to the opposite conclusitmatis, the obligationsf each Debtor were
discharged categorically and completelg. SeealsoMem., entered Oct. 5, 2016, at 35-37
(rejectingDefendantsproffered descriptions of the Active Holders’ role in settlement
negotiations); Stevenson De§f] 6(c), 6(dYDoc. 1185); O'Neill Decl. Y 5, 6(Doc. 1186).

All of movants’variant theories of recovery against tendholders’ fundare
arguments fully presented for the first time in this class action. The alldaiegs¢heory is a
novelty produced for reconsideration, althoulg tecordbelowsuggests someidimentary

predecessor argumentSee, e.qg Hr’'g Tr., dated Mar. 2, 2012, at 21:17-22 (Bankr. Doc. 1918)

(BNYM argued that the third party release “does inure to the benefit of the bordholeleause

13



the Bond Trustee has a charging lien againsfStipulation’s]proceeds”)BNYM’s Mem. of

Law at 37 (Bankr. Doc. 1959%ame@; Lower Bucks Hosp., 471 B.R. at 454-55 (Judge Frank

observedhat “this asserted benefit may be illusory because it is not entirely ced&NYM’s
premise i(e., the existence of a charging lien in its favor) is entirely accuratélfe proposal
that theBankruptcy Courtagreed’and allowedBNYM'’s personal claims is incredible.
Curiously, given the importance movants nawecord theseecovery theories, none of the
versionsim-progressvaspresented to the Bankruptcy Court at the confirmatemaring when
counsel jointly announced tloeitical details forthar long negotiatedproposed consensudap
for reorganization of LBH.SeeHr’g Tr., dated Dec. 2, 2011, at 35:1-36:16 (Bankr. Doc. 1819
Instead, Defendants pursued confirmation eftthird party release of all claims against the
Indenture Trustee, including the bondholders’ claims asserted in this class atie effort
ultimately proved to bansuccessfut-perhaps explaininthe emergence of the theorlesre
This Memorandum accompanies the Order entered September 30, 2016 (Doc. 145),
denying Defendants’ Motion for Reconsideration (Doc. 138).
BY THE COURT:
/sl Legome D. Davis

Legrome D. Dauvis, J.

® Judge Frank:*BNYM suggests that the Third Party Release maximized the Bondholdensi tetder

the Plan because absent the release, BNYM ‘would [have been] forced to exsraigiats under the
Indenture to assert a charging lien against the proceeds of the Stipubapay for the costs of Mr.
Becker’s district court litigation.. . . * * * However, this asserted benefit may be illusory because it is
not entirely clear that BNYM's premiseé €., the existence of a charging lien in its favor) is accurate.
BNYM does not pinpoint which provision in the Indenture gives it an unconditional chdrgmdpr
expenses incurred in defense of the Bondholder litigation. Perhaps BNYMrigngefe § 1104 of the
Indenture. If so, and without deciding the issue, | have some doubt whether that provisiopassesm
defense costs in Bondholder litigation, particularly if BNYM were fouablé to the Bondholders in the
litigation. Instead§ 11.04 easilycan be read to authorize BNYM's right to deduct its compensation and
expenses only for performing its duties under the Indenture, not for defatsditigrom claims that it
breached its duties.” Lower Bucks Hosp., 471 B.R. at5&{alteration in orimpal) (footnote omitted)
(quaing BNYM’s Mem. of Law at 3{Bankr. Doc. 1959)).
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