LYDON MILLWRIGHT SERVICES, INC. v. ERNEST BOCK & SONS, INC. Doc. 51

INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

LYDON MILLWRIGHT SERVICES, : CIVIL ACTION
INC., :
Plaintiff,

V.

ERNEST BOCK & SONS, INC,, :
Defendant. : NO. 11-7009

MEMORANDUM

GENE E.K. PRATTER, J. May 7, 2013

In this unfortunate construction project melee, Lydon Millwright Services, Inc
(“Lydon”) has suedErnest Bock & Sons, Inc. (“Bo&kfor breach of contracind unjust
enrichment In response, Bock moves for summary judgm@&utck asks the Court to rule as a
matter of law thatLydon’s claims are barred by releasieat Lydon as Bock’s subcontractor,
signedandby a“pay-if-paid’ provision in the parties’ contract. For the following reasons, the
Courtdeniesthe motion

|. Factual Background*

The Philadelphia International Airpartirrently isundertaking a construction project that
includes the installation of a baggage handling syséfhenthis lawsuit commenced, Bock
was the general contractor for the projdatMarch 2008, Lydornadcontracted with Bock and
agreed to install the mechanical portion of the baggage handling system.

Lydon and Bock signedRurchase Order thagquired Lydon to submit a “monthly
release of liens and claims” with its monthly applications for payments. Beourse of the

project, Lydon submitted 54 such applicationthweleases to Bock. The parties dispute

! The facts set forth in this section are undisputed by the parties.
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whether these releases preclude Lydon from suing Bblkk.Purchase Order also contained a
“pay-if-paid” clause thaprovides

“Payment by Owner to the General Contractor for the work/materials eo/og

the Subcontractor . . . shall be a condition precedent to General Contractor’'s

obligation to pay Subcontractor. . . . Accordingly, Subcontractor . . . agrees and

understands that it shall bear the risk of non-payment by the Owner and shall be

entitled to no compensation from the General Contractor in the event of non-

payment by the Owner for its work/materials.”

The relationship between the City and Bock has deteriorated to the point of hegaadHi

between them in the Court of Common Pleas. Bock is no longer working on the project. For the
foreseeable future, amicable resolution of the myriad of disputes and claimexpeacted to

take off any time soon.

The baggage handling system portion of the project was segmented into five phases. For
each phasehird-party defendant G&T Conveyor @panywas expected tdeliver baggage
handling system equipment to Lydon. Following these deliveries, Lydsrtoinstall the
baggage handling system, other subcontractors hired byvarektoconnect electrical power to
the system, and Lydamasthento perform a mechanical check of the system.

The airport project was originally scheduled for completion on November 20, 2009.
However, the project has suffered numerous delays, and the project has raurbpleted In
January 2009, Bock and G&T met to discuss the delays in the project. Bock atttifmutkelays
to the City of Philadelphia and G&T’s failures to make timely deliveries of eggmp. G&T,
however, stated that Bock was at least partiabpoasible for the delays becaugeck failed to

effectively manage and coordinate the project. Neither Bock nor G&T attrilhaekbkays to

Lydon.



Around this same timm early 2009 Lydon and Boclalsodiscussed the delays in the
project. Lydon told Bock that it was preparing a detailed schedule analgsisduld document
the delays caused by others on the project, as well as Lyelforssto mitigate those delays. In
response, Bock stated that such analysis was unnecessatya@Butk simply wanted Lydon to
provide a list of issues that had delayed and/or were delaying Lydon’s work on thoe. ddojek
explained that itvould incorporate Lydon’s delays into own schedule analysis.

Lydon continued to work on the project in 2009 and 201i@niftcant delag occurred
during those years, but there is no allegation that Lydon was responsible fatdlagseOn
November 18, 2009, G&T filed a complaint in state court seeking a declaration that Bock wa
responsible for the delays in the projeBock filed a counterclaim against G&T for breach of
contract on August 12, 2010.

In early 2011, Lydon and Bocketin Philadelphia to discuss their claims for delay
damages related to the project. At the meeting, Bock proposed that Lydon join igthsui
City of Philadelphia and other entities involved in the project. On May 4, 2011, Bock sued
Lydon, G&T, and the City of Philadelphia in state court. Bock’s suit sought aaecia
judgment with respect to the liability and indemnification obligagiof G&T, the City of
Philadelphia, and Lydon. The state court subsequently dismissed Bock’s clainst &&T as
duplicative of its pending counterclaim, and dismissed Bock’s claims agauhsh oy ripeness
grounds.

On September 15, 2011, Lydon sulisdta Request for Equitable Adjustment (“REA”)
to Bock. The REA sought iacreaseghe Purchase Order by $1,961, b&sause ofmpactson
Lydon’s costsncurred during the projecBock has yet to receive any payment from the City of

Philadelphia for Lydon’s delay damages.



1. Procedural Background

On November 9, 2011, Lyddited the original complaint in this actipmvoking the
Court’sdiversity jurisdiction The complaint alleged that Bock breached its contract with Lydon
by causing delays in Lydon’s work. Count 1 of Lydon’s complaint is for breach oacbatrd
Count 2 is for unjust enrichment.

On January 24, 2012, Bock filed a thpdrty complaint againshe City of Philadelphia,
G&T Conveyor Company, and Mulhern Electric Company. TiveHparty complaint includes
allegations that all three thhghrty defendants breached theispective contrastwith Bock by
causing delays in the airport contra@n March 2, 2012, G&T filed a motion to stay the third-
party litigation, on the groursdthatin the Philadelphia Court of Common Plé&asas already
litigating the issuesewly alleged in thdederal courthird-party complaint. The Court
subsequently granted the motion, which was joined by the other third-party defendarfts, and
the ime-being,stayedhe thirdparty litigation.

Bock has moved fasummary judgment against Lydorcaims Bock argues that: (i)
Lydon’s claims are barred by a release; andd(ffpayif-paid” provision bars Lydon from
recovering damages agaimick. The Court permitted supplemental discovery on issues related
to Bock’s motion for summary judgment. The parties recently submitted suppéeimesfing
based on their additional discovery, as well as another round of briefing based on the Court’
guestions duringhe recenbral argument.

1. Standard of Review

A court shall grant a motion for summary judgment “if the movant shows that there is
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o

law.” Fed. R. Civ. P. 56(a). An issue is “genuine” if there is a sufficient evidentiag/ dasi



which a reasonable jury could return a verdict for the non-moving pidaycher v. Cnty. of

Bucks 455 F.3d 418, 423 (3d Cir. 2006) (citiAgderson v. Libertyobby, Inc, 477 U.S. 242,

248 (1986)). A factual dispute is “material” if it might affect the outcome ofdke ander

governing law.lId. (citing Anderson477 U.S. at 248). Under Rule 56, the Courstiwiew the
evidence presented the motion in the light most favorable to the non-moving pa&3te
Anderson477 U.S. at 255. However, “[u]nsupported assertions, conclusory allegations, or mere
suspicions are insufficient to overcome a motion for summary judgmBetts v. New Castle

Youth Dev. Gt, 621 F.3d 249, 252 (3d Cir. 2010).

The movant bears the initial responsibility for informing @eurt of the basis for the
motion for summary judgment and identifying those portions of the réxsdieled to
demonstrate the absence of a genuine issue of materiaCalcitex Corp. v. Catretd77 U.S.
317, 323 (1986). Where the non-moving party bears the burden of proof on a particular issue,
the moving party’s initial burden can be met simply by “pointing out to the distict that
there is an absencd evidence to support the manving party’s case.’ld. at 325. After the
moving party has met the initial burden, the non-moving party must set forth spedtic fac
showing that there is a genuinely disputed factual issue for trial by “ottipgrticular parts of
materials in the record, including depositions, documents, electronically stayadatibn,
affidavits or declarations, stipulations . . . , admissions, interrogatory answetiseomaterials”
or by “showing that the materials el do not establish the absence or presence of a genuine
dispute.” Fed. R. Civ. P. 56(c). Summary judgment is appropriate if the non-movingggarty f
to rebut by making a factual showing “sufficient to establish the existehan element essential
to that party’s case, and on which that party will bear the burden of proof at Cellotex 477

U.S. at 322.



V. Discussion

A. TheParties’ Release

1. Relevant Law

In Pennsylvania, a release is a contract, and its interpretation is “govertiedrhbies of
contract construction.’'See G.R. Sponaugle & Sons, Inc. v. Hunt Constr. Grp,,366.F. Supp.
2d 236, 242 (M.D. Pa. 2004). Here, the parties dispute whedmersylvania contract law
permits the Court to rely on their course of conduct to interpret Lydon’s reléétbe@ughthe
parties did not cite it in their initial briefghe case thator this Courtauthoritatively sets forth
the law on this point iBohler-Uddeholm America, Inc. v. Ellwood Group, Ji&47 F.3d 79 (3d
Cir. 2001).

In Bohler-Uddeholmthe Third Circuit Court of Appealcknowledgedhat
“Pennsylvania law on contract interpretation and ambiguity is somewhat categl.]” Id. at
92. Despite this complexity, courts agree that “[tlhe fundamental rule in comtearpretation
is to ascertain the intent of the contracting parties’ Adjustment Bureau, Inc. v. Allstate Ins.
Co, 905 A.2d 462, 468 (Pa. 2006), diRennsylvania con&ct law begins with the firmly settled
point that the intent of the parties to a written contract is contained in the writing iBswifer-
Uddeholm 247 F.3d at 92 (citations and quotations omittéld)erefore, “a contract that is
unambiguous on its face must be interpreted according to the natural meaningofsitsitdess
the contract contains a latent ambiguity, whereupon extrinsic evidence méyitked to
establish the correct interpretatiorid. at 96.

Bohler-Uddeholnalso notes thaestrictions exist as to when a party may argue
that a contract contains a latent ambiguity particular, ‘a claim of latent ambiguity

must be based on a ‘contractual hook’: the proffered extrinsic evidence must support an



alternative meaning of a specific term or terms contained in the contract, rather than
simply support a general claim that the parties meant something other than what the
contract says on its face Id. (emphasis supplied). In other words, a party arguing that
an unambiguous releasentains a latent ambiguity must “offer[] a reasonable alternate
interpretation of [the releaselée idat 100, and its extrinsic evidence “must be about
the parties’ linguistic reference rather than about their expectatseesjd at 96
(internal gwtations omitted).

2. Relevant Facts

During the course of the airport project, Lydon submitted 54 releases to Bibakswi
monthly payment applications. For example, on May 12, 2011, Lydon signed one of these
releases, which stated:

1. In consideration of the sum of $27,667.51 and other good and valuable
consideration described herein, the undersigned does hereby release alns. . cla
as against the Contractor . . . resulting or arising from labor . . . and/or nsaterial
subcontract work, equipment or other work, rentals, services or supplies
heretofore furnished by or on behalf of the undersigned in and for the
construction, design, improvement, alteration, additions to or repair of the above
described Project including but not limited to any claimsragisiom delay . . .
incurred by the undersigned on the Project from the beginning of time thru the
period ending March 31, 201.

6. In addition to the foregoing, this instrument shall constitute a complete
release of all . . . claims. . . of the undersigned against the Contractor . . . in law or
in equity arising out of or pertaining to the above referenced Project that the
undersigned may have, whether known or unknown, through the date of this
release (which includes the period above). To the extenthtrat are claims that
the undersigned wishes to reserve and except out of this release, they are detailed
with specificity on the reverse side of this release.

2 In its complaint, Lydon only seeks to recover delay damages that aticraegh
February 28, 2011.



Bock paid, and Lydon accepted, the $27,667.51 consideration set forth in the release.
Moreover, Lydon did not “except out” any claims from the release in accordattce wi
Paragraph 6.

Although the language of the release@nambiguous, Lydon argues extensively
that the parties’ condueis-avis eat other demonstrates that they did not intend for the
release to bar Lydon’s claims. To cite a few examples, Lydon’s Presidemds E.

Lydon, Jr., has stated in an affidavit that Bock personnel suggestad thatBock
believed Lydon’s claims had meand thaMr. Lydon should document the delays
suffered by Lydon during the projedtinderstandably, Lydon argues that such
conversations and requests would make little sense if Liydoadically wageleasing its
claims. Mr. Lydon also claims that s told in March 2011 by George Pallas, Bock’s
attorney, that Bock would “take care” of his company if it entered a “liquidating
agreement” and released its claims against Bock. Again, this allegedsatiorewould
make little sense if Lydon had alrgacgtleased its claims. Furthermore, Lydon notes that
Bock’'s May 4, 2011 state court complaint did not seek a declaration that Lydon had
released its claims but did seek indemnification from G&T and the City of Phifaaelp
for Bock’s exposure to Lydon.

It appears at least some of the facts set forth in the preceding paragrdgpated. For
instance, Mr. Pallas has stated in an affidavit that he does not recall dischesssyé of
releases with Lydon, and Anthony DePascale, Bock’s Vice Presidstified at his deposition
that he believed Lydon was planning on seeking delay damages from parties othercthan B
Moreto the point, the relevancy of these disputed facts hinges on wBethier-Uddeholm

permits the Court to consider the parties’ course of conduct in the first place.



3. Application

The language of the release that Lydon signed on May 12, 2011 unambiguously
relinquistesall the claims that accrued against Bock through March 31, 2011. Notably, Lydon’s
briefs do not identify a “contractual hook” or proffer an alternative interpoettdr the release
language. Instead, Lydon attempts to use the parties’ course of condilatrtothat the parties
mean something other than what tfreleaselsays on its face.'See idat 96. Insuch a
situation,Bohler-Uddeholnprecludes the Court from considering Lydon’s extrinsic evidence in
order to ignore the plain language of the rele&ee id. Therefore, in the absence of waiver or
estoppel to block Bock’s argument hekgdon’srelease bars it from pursuing its claims against
Bock.* See Sauer Inc. v. Honeywell Bldg. Solutions SES Cot@.F. Supp. 2d 709, 719 (W.D.
Pa. 2010) (“[T]he releases . . . submitted . . . in connection with [the subcontrgotogisgss
payment applications contained unambiguous language, and . .lasgehgepurports to bar
[the subcontractor’s] claims against [the contractéqr this reason, the Court need not look
beyond the language of the releases in determining the intent of the contracting parties at the
time that the releases were execue@emphasis supplied{5.R. Sponaug|e866 F. Supp. 2d at

242 n.6 (holding sameT:aylor v. Solberg778 A.2d 664, 667 (Pa. 2001) (“In Pennsylvania, it is

3 At oral argumentl.ydon disclaimed the viewhat interpreting the releasaccording to
their plain languagevould lead to an absurd resueeTranscript of OraArgument
(“Transcript”) at 42:1619 (Q: “You are not saying that the plain language interpretation of these
documents, or these releases, is absurd, are you? A: No.”). After the CourtedBuaiiiier-
Uddeholmfor the parties, Lydon attempted to backtrack frbm position in its poséargument
brief. SeeDocket No. 49 at &ee also Bohler-Uddeho|r347 F.3d a®6 (“[A] court can
consider an alternative interpretation of a facially unambiguous corgratithen the plain
meaning interpretation of the contract would lead to an absurd and unreasonable outcome.”).
Regardless ahe inconsistency of Lydon’s positions, the Court finds that interpreting the
releases according to their plain language would not create an absurdvesuhough it might
lead to a rsult quite undeserved by one party to the agreement.
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well settled that the effect of a releasecide determined by the ordinary meaning of its
language.”*
B. Waiverof the Release

1. Relevant Law

Under Pennsylvania law, “waiver is a voluntary and intentional abandonment or
relinquishment of a known right. Waiver may be established by a party’s erpidasation or
by a party’s undisputed acts or language so inconsistent with a purpose to stand onabe contr
provisions as to leave no opportunity for a reasonable inference to the conBabgatini v. ITS
Amore Corp. 455 F. App’x 251, 256 (3d Cir. 2011) (citations and quotations omited)also
Brown v. City of Pittsburghl86 A.2d 399, 401 (Pa. 1962) (noting that waiver requires “a clear,
unequivocal and decisive act” that evidences a “purpose to surrender” a riglaity Alaiming
the benefit of an implied waiver must show that he was “mistelis prejudiceinto the honest
belief that such waiver was intendeld 1d. (emphasis in original). In determining whether a
waiver occurred, courts focus on the conduct of the party that allegedly waivetitisSee id.
at 401 n.3. The Third Circuit Court of Appeals has stated that “[o]rdinarily, the question of
waiver is a question of fact forjary.” See Sabatin455 F. App’x at 256.

In Sabatinj a restaurant leased a parking lot from two plaintiffs, and the lease adligate

the restaurant to not modify the lot without prior writgrmission from the plaintiffsSee455

* At oral argument, Lydon could not proffer a reasonable alternative inteipnetéthe
release, and its attempt to do so in its post-argument brief is not creésld@eranscript at 40:2-
8 (Q: “So what are you saying | can find in this document to conclude that it'sgmetpase?
A: Well, we maintain, | guess, Judge, that you are not — in forming a judgment as tbevhat t
release said, you are not confined to the four corners of the instrumémorgover, Lydon’s
relianceon Bethlehem Steel Corp. United State270 F.3d 135 (3d Cir. 2001), aRtbneer
Construction Co. v. Pride Enterprises, Indo. 07-994, 2009 WL 4429802 (M.D. Pa. Nov. 27,
2009) (Vanaskie, J.), fails becauethlehenwas decided under federal contract law rather than
Pennsylvania law, whilPioneerrelied onBethlehenwithout discussingohler-Uddeholm See
Bethlehem270 F.3d at 13®ioneer 2009 WL 4429802, at *7.
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F. App’x at 253. The restaurant proceeded to modify the parking lot without obtaining such
permission, at which point the plaintiffs brought suit for ejectm&ete idat 254. The Third
Circuit Court of Appeals denied the plaintiffs’ motion for summary judgment beeauissue of
fact existed as to whether the plaintiffs waived their right to terminate the lelase¢.256. In
particular, the court noted that the parties disputed whether the plaintiffs kneypaodeal of
the restaurant’s modifications to the parking I8ee id.

Additionally, one court within this district has addressed the issue of impliedniaize
dispute between a contractor and a subcontra&ee. Quinn Constr., Inc. v. SkanskaAlLF8dg.,
Inc., 730 F. Supp. 2d 401 (E.D. Pa. 2010).Quinn, a subcontractor signed releases “each time
it requested payment from [a general contractor],” but then sued that generattoorior
overtime wagesSee idat 418. The court held that &fplain language of the releases bars [the
subcontractor’s] claims for overtime wages,” but also held that “the reldasest entitle [the
general contractor] to summary judgment . . . because a genuine issueegidigcas to whether
[the general contractor] waived enforcement of the release laridiagee id. The court found
that a jury should decide the issue of waiver because the subcontractor’s evieves that:

(i) when presented with the overtime claims, the general contractor didsedt that those
claims were barred by the releases; (ii) the general contractor’'s spreadsimeetiniiicate the
overtime claims were released; and (iii) “most significantly,” the contracéal to secure
payment for the subcontractor’s claims from the project ow8ee idat 418 n.9.

2. Relevant Facts

Here, Lydonasserts that thdgany of evidence it has presenterkates an issue of fact as
to whether Bock impliedly waived its right to rely on the releases. This eddgsammarized

as follows:
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Lydon submitted its first signed release to Bock on March 21, 2008. This release
contains languageenticalto that in the May 12, 2011 release on which Bock relies.

After Lydon began submitting its releases, Bock told James Lydon thattidvi

“team up” with his company and “pursue claims jointly” against other entities ird/aive
the project. Bock also “promised to incorporate” Lydon’s delay damages int@imes cl
Bock would be making against the City of Philadelphia and other entities.

On Jamary 27, 2009, Anthony DePascale, Bock’s Vice President, told James Lydon that
Bock was preparing a “comprehensive schedule analysis” that would document th
delays suffered by “both Lydon and Bock.”

During 2009 and 2010, Bock’s representatives told James Lydon that Bock would “take
care” of Lydon with respect to its claim for delay damages.

In early 2011, James Lydon met with senior personnel at Bock and informed them that
his company was considering suing Bock for delay damages. Bock responded by
propasing that Lydon “liquidate” its claims against Bock and formally “join fefde

sue the other entities involved in the project.

In March 2011, James Lydon spoke with George Pallas, Bock’s attorney. Ms. Palla
proposed that Lydon release its claims against Bock and enter a “liggidgteement”
with Bock by which the two companies would proceed together against the othes.entitie

Bock’s 2011 state court complasdught a declaration that the City and G&T are liable
to Bock for any claims that Lyddmas against it.

Bock attempted to settle with Lydon after Lydon filed its Request for Equitable
Adjustment and the complaint in this action.

Prior to this lawsuit, Bock never informed Lydon that its releases precludechit f
pursuing claims against Bock.

3. Application

Given the aforementioned evidence, and bearing in mind that the Third Circuit Court of

Appeals has held that “[o]rdinarily, the question of waiver is a question of fazfdioy,” see

Sabatinj 455 F. App’x at 256, the Court fintlsat an issue of fact exists as to whether Bock

impliedly waived its right to rely on the releases. A jury could reasotiigolyhat Bock’s

actions in promising to help Lydon pursue its claims, and in trying to readtieansat with

Lydon, are inconsistent with an intent to rely on the releases, and that Bock thus tvaive

12



benefit of those releases. The Court notesaliattfinder could determine thislr. Pallas’s

alleged request for Lydon to relinquigs claimsimplied that Bock would not uséé releases to

bar those claimsSimilarly, by repeatedly promising to help Lydon pursue its claims, Bock
arguably indicatedhat it would not rely on the releases to preclude those claims. Whether such
actions rise to the level of implied waiver is asue for a jury to determin&ee Quinn730 F.

Supp. 2d at 418 n.9 (holding that a jury should determine whether a contractor waived the
benefits of a release by attempting to secure payment for its subconsratdors).

Nonetheless, Bock advances several arguments as to why a jury could not find that
impliedly waived the benefits dlhereleases. First, Bock asserts that “[t|he parties agree that
when a ‘waiver’ defense is raised, the courts’ review is limited to an anafytsis ‘waiving’
party’s conductfter the relevant . . . release has been executed.” In other words, Bock’s theory
is that the Court may only consider its post-May 12, 2011 conduct in deciding whetheei wai
its rights, because Lydon signed the last m¢velease in this matter on May 12, 2011.

However, this argument makes little sense under the facts of this casdahsimeleases signed
prior to May 12, 2011 contained the exact same language as the May 12, 2011 release.

Second, Bock argues that alst all of Lydon’s evidence pertaining to the parties’ 2011
communications is barred by Federal Rule of Evidence 408, which precludes the use oft“conduc
or a statement made during compromise negotiations” in order to “prove or disprovidihe va
.. .of a disputed claim.” Rule 408’s strictures apply if two parties have “a di#erence of
opinion,” even if their dispute has “not crystallize[d] to the point of threatenedtidig”

ECEM EuropearChem.Mktg. B.V. v. Purolite Cq.451 F. App’x 73, 77 (3d Cir. 2011) (citations
and quotations omitted$ee also id(*[W]hen in doubt, the district court should err on the side

of excluding compromise negotiations.Q.ourts may admit evidence of settlement

13



communications “for another purpose, such as proving a witness’s bias or prejudlice, [or
negating a contention of undue delay[.]” Fed. R. Evid. 408(b).

Bock’s briefing fails to identify any cases in which a court excluded evidence
settlement discussions in a situation analogous to this case. However, the Semah@&irt
of Appeals addressed Rule 408ARL USA Holdings, Inc. v. U.S. Polo As$20 F.3d 109 (2d
Cir. 2008). PRLwas a trademark infringement suit in which the defendants asserted the
affirmative defense of estoppel by acquiesee and supported this defense by proffering
evidence that the plaintiff agreed to their use of the contested marks dutiemeet
discussions.See idat 111-12. The Second Circuit Court of Appeals held that Rule 408 did not
bar such evidence, because the evidence related “to the affirmative defense of egtoppel b
acquiescence, which depend[s] on issues distinct from the elements of thefclaim
infringement.” See idat 115. Similarly, Lydon is offering evidence of settlement discussions to
negateBock’s defense of release, not to directly support the underlying breach of colairact
Therefore, Rule 408 does not preclude Lydon from introducing settlement communicSeens
Bankcard Am., Inc. v. Universal Bancard Sys.,,I803 F.3d 477, 484 (7th Cir. 2000) (“It would
be an abuse of Rule 408 to allow one party during compromise negotiations to lead his opponent
to believe that he will not enforce applicable time limitations and then object whepgbeent
attempts to prove the waiver of #nimitations.”); 23 Charles Alan Wright & Kenneth W.
Graham, Jr., Federal Practice & Procedure § 5314 (noting that use of compromiseecigde
permissible in “cases in which the compromise activities result in a waiver ofest@pel to
assert somerpcedural or substantive right”).

Third, Bock argues that, prior to 2011, it believed Lydon wanted to make claims against

the other parties involved in the project, rather than against Bock itself. Tiee®dzk argues

14



that it had no notice of Lydon’s claims prior to 2011, and that it could not have waived #s right
prior to receiving such notice. The problem with this position is that Lydon wasity [orf

contract with Bock, not some other entifiiherefore, Bock was always on notice that &ys
claims were directed against it, rather than against another partizdon privity did not exist.

See Sheller, Ludwig@ Sheller P.C. v. EquitrgdNo. 07-2310, 2008 U.S. Dist. LEXIS 44691, at
*8-9 (E.D. Pa. June 9, 2008) (“Generally, privity of qawt is necessary for a party to bring a
breach of contract claim.”)Given such notice, a jury could find that Bock waived its right to
assert the releases by indicating that Lydon’s claims had merit despitecieases.

Finally, Bock claimghatLydon is judicially estopped frommaking its waiver argument
The parties agree that for judicial estoppel to apply, “the party to be estoppduaveithken
two positions that are irreconcilably inconsistertséeDocket No. 31 at 26; Docket No. 33 at
14. Bock’s argument centers on Lydon’s preliminary objections to the state coptartrthat
Bock filed on May 4, 2011. In those objections, Lydon noted that Bock’s complaint failed to
allege that Lydon had formally submitted a claim against Bockiredfore argued that Bock’s
actionwas not yet ripe.

Bock appears to believe that Lydon’s prior ripeness argument is “irredalgcila
inconsistent” with Lydon’s current waiver argument. However, Lydon’smnediry objections
addressed the allegatiofm lack thereof) in Bock’s state court complaint, whereas Lydon’s
current argument addresses actual evidence of Bock’s condighottirreconcilably
inconsistent” for Lydon to (i) point out the insufficiency of Bock’s factuadgdktions; and (ii) in

a subsequent case, identify evidence that it notified Bock of its claim for deimages.
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Therefore, Bock’s argumentsgardingmplied waiver fail, and the Court finds that an issue of
fact exists as to whether the releases bar Lydon’s cfaims.

V. Conclusion

For the foregoing reasons, the Court denies Bock’s motion for summary judghment.

Order consistent with this Memorandum follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
United States District Judge

® At oral argument, the parties agreed that the Court’s decision as to whethes Bock i
equitably estopped from asserting the releases shallda/fits decision regarding implied
waiver. SeelTranscriptat 26:17-27:4, 48:9-18, 52:18-22. Therefore, the Court will also deny
summary judgment based on Lydon’s equitable estoppel argument, and will not address the
parties’ contentions regarding whetlBock is judicially estopped from asserting the releases.
As for the payif-paid provision in the parties’ contract, Bock’s counsel admitted at oral
argument that his client cannot win summary judgment based on this provision untiléhe stat
court detemines whether his client caused Lydon’s delayseTranscript at 31:17-32:12,
32:22-33:3 However, the Court does note that, contrary to Lydon’s assettitmbriefing the
vast majority of Lydon’slelay claim is encompassed by the{fagaid provision. The pay-
paid clause pertains to “work/materials invoiced by [Lydon],” and more than $1.@muofi
Lydon’s claim is based on labor productivity impacts.
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