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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GREGCORY J. STAR et al. : ClVIL ACTI ON
V.
LAWRENCE J. ROSENTHAL, et al. ; NO. 11-7278
VEMORANDUM
Dal zel I, J. August 9, 2012

Plaintiffs Gegory J. and Luba Star (collectively, the
“Stars”) bring suit against defendants Lawence J. and Phyllis B
Rosenthal® (collectively, the “Rosenthal s”), asserting several
Pennsyl vania state-law clains arising out of the Stars’ purchase
of a house fromthe Rosent hal s.

The Stars allege that this hone proved subject to water
infiltration. They further claimthat though the Rosenthals knew
t he house had this defect, the Rosenthals nonethel ess made fal se
representations to the Stars in order to induce themto buy the
house and later to refrain frombringing suit.

Specifically, the Stars allege six clains? agai nst the
Rosenthals: (1) violation of Pennsylvania s Real Estate Seller

Di scl osure Law (“RESDL"), 68 Pa. Cons. Stat. Ann. 88 7301, et

1 The docket lists the |atter defendant’s nane as
“Phyllis B. Rsenthal,” in obvious error.

2 Because the anpbunt in controversy exceeds $75,000 and
the parties are conpletely diverse, we have jurisdiction over
this matter pursuant to 28 U S.C. § 1332.
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seq.; (2) fraudulent m srepresentation; (3) violation of

Pennsyl vania’s Unfair Trade Practices and Consuner Protection Law
(“UTPCPL"), 73 Pa. Stat. 88 201-1, et seq.; (4) negligent

m srepresentation; (5) breach of contract; and (6) unjust
enrichment. The Stars plead their fifth and sixth counts in the
alternative to the other clains they present.

The Rosenthals have filed a notion to dismss all clains
in the conplaint, to which the Stars have responded. For the
reasons we discuss below, we will grant the Rosenthals’ notion to
dismss in part, as to Count | of the conplaint, and wll direct
themto file an answer to the remaining allegations of the

conpl ai nt.

Fact ual Backqgr ound

In ruling on a notion to dismss for failure to state a
claimpursuant to Fed. R Gv. P. 12(b)(6), we nust "‘accept al
factual allegations in the conplaint as true and give the pl eader
the benefit of all reasonable inferences that can be fairly drawn

therefrom'" Odonez v. Yost, 289 Fed. Appx. 553, 554 (3d Gr.

2008) (quoting Kost v. Kozakiewicz, 1 F.3d 176, 183 (3d Cr

1993)). We nmay "‘consider only allegations in the conplaint,

exhibits attached to the conplaint, matters of public record, and



docunents that formthe basis of a claim'" Brown v. Daniels, 128

Fed. Appx. 910, 913 (3d Cr. 2005) (quoting Lumyv. Bank of

Anerica, 361 F.3d 217, 222 n.3 (3d Gr. 2004)), where a docunent
forms the basis of a claimif it is "integral to or explicitly

relied upon in the conplaint.” 1In re Burlington Coat Factory Sec.

Litig., 114 F.3d 1410, 1426 (3d Cr. 1997)) (enphasis and internal
quotation marks omtted). As our Court of Appeals has expl ai ned,
this neans that we may "consi der an undi sputedly authentic
docunent that a defendant attaches as an exhibit to a notion to
dismss if the plaintiff's clains are based on the docunent."”

Pensi on Benefit Guar. Corp. v. Wiite Consol. Indus., Inc., 998

F.2d 1192, 1196 (3d Cr. 1993). Since the Stars’ conplaint relies
in part on certain docunents, we will review both the allegations
of the conplaint and the features of those docunents that are
material to the Rosenthals’ notion to dismss.

According to the Stars, they are husband and wife |iving
at 1708 Brittany Drive in Anbler, Pennsylvania, while the
Rosent hal s are husband and wife living in Wst Pal m Beach,

Florida. Pls.’” Conpl. Y 2-3. The Stars aver that on August 21,
2008 they entered into an Agreenent of Sale (the “Agreenent”) wth
the Rosenthals to purchase the Rosenthals’ residential property
(the “house”) located at 1708 Brittany Drive in Anbler. The
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Rosenthals had lived in the house continuously fromits
construction in 1987 until its sale to the Stars. 1d. 1Y 4-6.

The Agreenent provided that “[t]he follow ng are part of
this Agreenent if checked: . . . Seller’s Property Disclosure
[checked].” Ex. Ato Pls.” Conpl. (“Agreenent”) 8§ 34; see al so
Pls.” Compl. § 7. The Seller’s Property Disclosure Statenent (the
“Di sclosure”) that the Rosenthals provided to the Stars included
the followi ng questions: (1) “Are you aware of any water | eakage,
accunul ati on, or danpness within the basenent or crawl space?,”

Ex. Bto Pls.” Conpl. (“Disclosure”) 8 4(b); (2) “Are you aware of
any fire, storm water, or ice damage to the property?,” id. 8§
6(f); (3) “Do you know of any past or present drainage or flooding
probl ens affecting the property?,” id. 8 16(b)(2); (4) “Are you
aware of any insurance clains filed relating to the property?,”
id. 8 19(g); and (5) “Are you aware of any material defects to the
property, dwelling, or fixtures which are not disclosed el sewhere
on this forn?” 1d. 8 19(h). The Rosenthals checked “No” in
response to each of these questions. 1d. 88 4(b), 6(f), 16(b)(2),
19(g)-(h); see also PIs.” Conpl. 1 8, 10-13. The Disclosure also
i ncluded the question, “Are you aware of any past or present water
| eakage in the house or other structures?”, and in response the
Rosent hal s checked “Yes” and wote “upstairs hall bathroom w ndows
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| eaked, replaced in 1993.” Disclosure 8§ 6(a); see also PIs.
Compl . T 9.

The Stars further allege that during a Septenber 3, 2008
home inspection they attended with an (unnaned) inspector they had
hi red, Lawence Rosenthal “specifically denied any water
infiltration in the basenent of the House.” Pls.' Conpl. | 19.
During the sane inspection, when Lawence heard the inspector say
that “any signs of water penetration in the basenent occurred
whil e the House was being built and before it was fully encl osed,”
he did not correct this statenent. 1d. 1 20.

According to the Stars, in the sumer of 2009 “the area
experienced heavy directional rain and wi nd whi ch pounded agai nst
the front of the House,” causing “water to literally flow over the
front wall of the basenent of the House,” 1d. T 15. During each
subsequent storminvol ving heavy directional rain, water flowed in
and through the living roomw ndows, in and around the front door,
and over and through the front wall of the basenent of the house.
Id. 91 16-17. Nonethel ess, during an Cctober, 2009 visit by the
Rosenthals at which the Stars recounted their recent experience of
basenent water infiltration, the Rosenthals deni ed having had any

prior water infiltration. [d. § 18.



The Stars claimthat in the sumrer of 2011 they
di scovered files in the house's basenent -- titled “Lib. Mut. --
Caim-- 90-91" and “LM Cutler Lawsuit 91-92” -- that the
Rosent hal s had left behind. 1d. Y1 21-22. The Stars all ege that
these files denonstrate that the Rosenthals experienced
significant and persistent water infiltration throughout the house
and that they filed an insurance claimand lawsuit related to this
infiltration. 1d. 1 23. The Stars also aver that during that
sanme summer they found photographs dated between 1990 and 1992
that the Rosenthal s had taken of extensive water infiltration
t hrough the wi ndows, front door, and basenent of the house that
mrrored the infiltration the Stars experienced. 1d. T 25.

The Stars allege that each of the Rosenthals' answers on
the Disclosure was false, and that the Rosenthals knew themto be
false at the tine they nmade them?3 Id. 1 14, 26-30. The Stars
claimthat had they “been told the truth about the extensive and
persistent water infiltration to which the House had been
subjected for nore than 20 years, they would not have purchased

the House.” 1d. § 31. They thus suggest that they have suffered

8 The Stars el aborate that the Rosenthals’ response to
Di sclosure 8 6(a) was “purposefully inconplete” and designed to
“create[] the appearance of candor as a neans to gain the Stars’
trust and confidence.” 1d. § 30.

6



damages that include: (1) the purchase price of the house; (2) al

i nprovenents to the house nmade since its purchase; (3) all other

costs associated with purchasing and nai ntai ning the house; (4)

all costs associated with renediation efforts ainmed at stenm ng

the flow of water into the house; (5) dimnution in the val ue of

the house; (6) “nental angui sh, anxiety, and enotional distress”;

and (7) “such other further injuries and danages as wll be

denonstrated through discovery of this matter.”

1d. § 35.

Not ably, the Agreenent contains the foll ow ng rel ease

| anguage at § 27:

Buyer releases, quit clainms and forever

di scharges SELLER, ALL BROKERS, their

LI CENSEES, EMPLOYEES and any OFFI CER or

PARTNER of any one of them and any ot her
PERSON, FI RM or CORPORATI ON who may be |iable

by or through them fromany and al
| osses or demands, including, but not

cl ai ns,
limted

to, personal injury and property danmage and
all of the consequences thereof, whether known
or not, which may arise fromthe presence of

termtes or other wood-boring insects,

| ead- based pai nt hazards, nold, fungi

radon,

or

i ndoor air quality, environnental hazards, any

defects in the individual on-lot sewage

di sposal systemor deficiencies in the on-site

wat er service system or any defects or

conditions on the Property. Should Seller be
in default under the ternms of this Agreenent,
or in violation of any seller disclosure | aw
or regulation, this rel ease does not deprive
Buyer of any right to pursue any renedi es that

may be avail abl e under |aw or equity.
rel ease will survive settlenent.
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1. Analysis

The Suprene Court has explained that “only a conpl ai nt
that states a plausible claimfor relief survives a notion to
di sm ss” pursuant to Rule 12(b)(6), leading a review ng court to
engage in a “context-specific” inquiry that “requires [it] to draw

on its judicial experience and common sense.” Ashcroft v. I|gbal,

129 S. C. 1937, 1950 (2009). To survive this inquiry, a pleading

may not sinply offer “labels and conclusions,” Bell Atlantic Corp.

v. Twonbly, 550 U.S. 544, 555 (2007), and “[t]hreadbare recitals
of the elenents of a cause of action, supported by nere conclusory
statenments, do not suffice.” |Igbal, 129 S. C. at 1949.

Rat her, a plaintiff nust provide “enough facts to raise
a reasonabl e expectation that discovery will reveal evidence of

the necessary elenent[s]” of each cause of action. Phillips v.

County of Allegheny, 515 F.3d 224, 234 (3d G r. 2008) (internal

quotation marks omtted). Moreover, a defendant nmay raise an
affirmati ve defense “on a Rule 12(b)(6) notion if the predicate
establishing the defense is apparent fromthe face of the

conplaint.” Bethel v. Jendoco Constr’'n Corp., 570 F.2d 1168, 1174

n.10 (3d Cr. 1978). Thus, a conplaint may fail to survive a
nmotion to dism ss either because (1) the plaintiff has failed to
supply well-pled allegations in support of one or nore el enents of
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a cause of action, or (2) the allegations of the conpl aint
t hensel ves establish that the plaintiff cannot prevail.

W will take up each of the Stars’ clains in turn

A. Count |I: Violation O Pennsyl vania's RESDL

The Stars aver that “[p]Jursuant to 68 Pa. Con. Stat.
Ann. 8 7301(11), Defendants are liable to Plaintiffs for any and
all actual damages suffered as a result of Defendants’ violation
of the Real Estate Seller’s Disclosure Law, and the damages
alleged in this conplaint were proximately caused by Defendants’

i ntentional conceal nent of known defects.” Pls.” Conpl. § 43.
The Rosenthals respond that “the Plaintiffs failed to file their
RESDL claimw thin the applicable twd-year statute of Iimtations
and, in fact, mssed the statutory deadline by nore than a year,”
so that “Count | of Plaintiffs’ Conplaint is tinme-barred and
shoul d be dism ssed.” Defs.” Mem in Supp. of Mdt. Dismss
(“Defs.” Mem”) at 6.

The Stars retort that “there is no doubt that [they]
have all eged facts sufficient to trigger Pennsylvania's tolling
principles. The only issue is whether tolling principles apply to
clains under the RESDL, which is a question of first inpression,”

Pls.” Resp. to Def.’s Mot. Dismss (“Pls.” Resp.”) at 8. The



Stars suggest that we should answer this question in the
affirmative (1) based on the legislative history of the RESDL, id.
at 8-9; and (2) by analogy to other consuner protection statutes
and comon |law clains. |1d. at 9-11.

Under 68 Pa. Cons. Stat. Ann. 8§ 7303,

Any seller who intends to transfer any
interest in real property shall disclose to
the buyer any nmaterial defects with the
property known to the seller by conpleting al
applicable itens in a property disclosure
statenent which satisfies the requirenents of
section 7304 (relating to disclosure form. A
si gned and dated copy of the property

di scl osure statenment shall be delivered to the
buyer in accordance with section 7305
(relating to delivery of disclosure form
prior to the signing of an agreenent of
transfer by the seller and buyer with respect
to the property.

Section 7308 adds that “[i]n conpleting the property disclosure
statenent, the seller shall not nake any representations that the
seller or the agent for the seller knows or has reason to know are
fal se, deceptive or msleading and shall not fail to disclose a
known material defect.” Section 8 7311 provides that
(a) Ceneral rule. -- Aresidential rea

estate transfer subject to this chapter

shal |l not be invalidated solely because

of the failure of any person to conply

wi th any provision of this chapter.

However, any person who willfully or

negligently violates or fails to perform

any duty prescribed by any provision of

10



this chapter shall be liable in the
anount of actual damages suffered by the
buyer as a result of a violation of this
chapter. This subsection shall not be
construed so as to restrict or expand the
authority of a court to inpose punitive
damages or apply other renedies
appl i cabl e under any ot her provision of

| aw.

(b) Statute of limtations. -- An action for
damages as a result of a violation of
this chapter nust be commenced wthin two
years after the date of final settlenent.
As our Court of Appeals has explained, "[w]hen a state's
hi ghest court has not spoken on a subject, we nust attenpt to
predict how that tribunal would rule. |In making such

determ nations, we give due deference to the decisions of |ower

Pennsyl vania courts.” U.S. Underwiters Ins. Co. v. Liberty Mit.

Ins. Co., 80 F.3d 90, 93 (3d Cir. 1996) (citations omtted). Qur
research suggests, however, that no Pennsylvania state or federal
court has considered whether 8 7311(b) is subject to tolling. W
therefore nust interpret this provision fromscratch, drawi ng on
the plain | anguage of the statute as well as Pennsyl vani a
jurisprudence on tolling, limtations periods, and statutory
interpretation.

The Stars correctly note that “Pennsylvania courts apply

both the discovery rule and the doctrine of fraudul ent conceal nment
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totoll a statute of limtations,” Pls.” Resp. at 7. See, e.qg.,

Pulli v. Ustin, 24 A 3d 421, 425 (Pa. Super. 2011) (“‘In

Pennsyl vania, there are two wel | -recogni zed | egal constructs that
toll the running of the statute of limtations: the discovery rule

and the doctrine of fraudulent concealnent.'”) (quoting Col eman v.

Wet h Pharnmaceuticals, Inc., 6 A 3d 502, 510 (Pa. Super. 2010)).

But as the Stars thensel ves recogni ze, see Pls.’” Resp. at 8,
Pennsyl vani a courts distinguish between “statutes of limtations”
and “statutes of repose,” explaining that

The difference between statutes of repose and
statutes of limtations is that statutes of
[imtation[s] are procedural devices which bar
recovery on a viable cause of action, where
statutes of repose are substantive in nature
because they extinguish a cause of action and
preclude its revival. |In addition, statutes
of limtation[s] begin to run fromthe tine of
an injurious occurrence or discovery of the
sane, whereas statutes of repose run for a
statutorily determ ned period of tinme after a
definitely established event independent of an
i njurious occurrence or discovery of the sane.

MIler v. Stroud Twp., 804 A 2d 749, 752 (Pa. Commw. Ct. 2002)

(quoting Altoona Area Sch. Dist. v. Canpbell, 618 A 2d 1129, 1134

(Pa. Commw. Ct. 1992)) (brackets in Mller).
Critically, tolling doctrines are inapplicable to
statutes of repose unless such doctrines are explicitly

incorporated into the given statute. See, e.g., Westinghouse
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Elec. Corp./CBS v. WC. A B. (Korach), 883 A 2d 579, 588 n.11 (Pa.

2005) (“[A] statute of repose may al so prevent the accrual of a
cause of action where the final elenent necessary for its creation
occurs beyond the tine period established by the statute. At the
end of the time period specified in the statute, the cause of
action ceases to exist, unless the claimant can bring hinself
within any tolling provision enunciated in that statute.");

Commw., Dept. of Transp., Bureau of Driver Licensing v. G ubb, 618

A . 2d 1152, 1155 n.1 (Pa. Commw. Ct. 1992) (“By definition,
statutes of repose set a designated event for the statutory period
to start running and they provide that at the expiration of the
period, any cause of action is barred regardless of the usual
reasons for tolling.”) (internal quotation marks omtted);

Dai m erChrysler Corp. v. Commw., 885 A 2d 117, 121 (Pa. CmMth.

2005) (“Because it is a statute of repose, taxpayers' rights to a
refund are extingui shed and once quashed, due process demands
not hi ng because there are no rights to 'process.' Therefore,
Seller's due process rights are not subject to equitable tolling
as Seller suggests.") (citation omtted).

As the Suprene Court of Pennsyl vania has expl ained, “the
critical distinction in classifying a statute as one of repose or
one of [imtations is the event or occurrence designated as the

13



"triggering' event,” Westinghouse Elec. Corp., 883 A 2d at 588

n.11. Wile a statute of limtations has as its triggering event
“the point at which all the elements of the action have coal esced,
resulting in a legally cognizable claim” a statute of repose
“typically sets the triggering event as sonething other than the

poi nt at which the cause of action arises.” 1d. See also Abrans

V. Pneuno Abex Corp., 981 A 2d 198, 211 (Pa. 2009) (“‘Unlike an

ordinary statute of limtations which begins running upon accrual
of the claim the period contained in a statute of repose begins
when a specific event occurs, regardl ess of whether a cause of
action has accrued or whether any injury has resulted.’”) (quoting

Cty of McKeesport v. WC. A B. (Mletti), 746 A .2d 87, 91 (Pa.

2000)). The triggering event under 8 7311 is clearly not the
accrual of a cause of action since such a claimcoal esces once (1)
“any person . . . willfully or negligently violates or fails to
perform any duty prescribed by any provision of this chapter,” and
(2) “actual damages [are] suffered by the buyer as a result of a
violation of this chapter.” 68 Pa. Cons. Stat. Ann. 8 7311(a).

I nstead, 8 7311(b) (enphasis added) provides that “[a]n action for
damages as a result of a violation of this chapter nust be

commenced within two years after the date of final settlenent,” an

event that will often fail to coincide with the occurrence of the
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two el enments descri bed above. Section 7311(b) thus appears to
i npose a statute of repose, not a statute of [imtations.

The Stars note that 8 7311(b) is entitled “Statute of
limtations,” not “Statute of repose.” Pls.” Resp. at 8. But a
title has mninmal probative value regarding the actual character
of this provision given that other Pennsylvania statutory
provi sions that indisputably inpose statutes of repose are
nonet hel ess sonetines identified by the General Assenbly as

statutes of limtations. Conmpare, e.g., 13 Pa. Cons. Stat. Ann. 8§

2725 (defining “Statute of limtations in contracts for sale")

with Nationwide Ins. Co. v. General Mtors Corp./Chevrol et Motor

Dv., 625 A 2d 1172, 1174-75 (Pa. 1993) (“Section 2725 sets tender

of delivery as the point at which the cause of action accrues .
[1]n breach of warranty cases the four-year statute of

limtations is essentially a statute of repose."); 77 Pa. Cons.

Stat. Ann. 8 602 (“[S]aid limtations shall not take effect until

the expiration of two years fromthe tine of making of the nost
recent paynent prior to date of filing such petition.”) (enphasis

added) with Zafran v. WC. A B. (Enpire Kosher Poultry, Inc.), 713

A 2d 698, 701 n.12 (Pa. Commw. C. 1998) ("“The period of
limtations set forth in section 315 of the Act, 77 P.S. § 602,
li ke other statutes of limtations under the Act, is not a pure
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statute of limtations but is a statute of repose.”); 42 Pa. Cons.

Stat. Ann. 8 5536(b)(2) (referring to “[t]he |imtation prescribed

by subsection (a)”) (enphasis added) with Mller, 804 A 2d at 752

(“[S]ection 5536 of the Judicial Code is a statute of repose.”).
The Stars al so suggest that when the RESDL was enact ed,
“I[t]he |l egislature reasoned that the two-year period would
typically be adequate tine to bring a cl ai mbecause nost
‘“problenis] with [a] property [are] discovered within the first
several weeks of occupancy,’ and the statute ‘gives the buyer two
years to discover what the problens may be.’” Pls.” Resp. at 9
(quoting 1996 Pa. Leg. J. -- Senate 2139 (Jun. 18, 1996)
(statenment of Sen. Corman)) (brackets in Pl.’s Resp. and enphasis
omtted). 1 Pa. Cons. Stat. Ann. 8§ 1921(c)(7) provides that
“Iw hen the words of the statute are not explicit, the intention
of the General Assenbly may be ascertai ned by considering, anong
other matters: . . . [t]he contenporaneous |egislative history.”
Wiile we believe that the | anguage of § 7311
unanbi guously denonstrates that it inposes a statute of repose, to
the extent this remains open to debate the legislative history
that the Stars cite only fortifies our conclusion that this
provi sion does not inpose a statute of limtations. After all, if
the tolling principles normally applicable to statutes of
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[imtations -- including the discovery rule -- were neant to apply
to the RESDL, there would have been no need for Senator Corman to
explain that “if there is a problemw th the property it is
di scovered within the first several weeks of occupancy, and here
it gives the buyer 2 years to discover what the problens nmay be.”
1996 Pa. Leg. J. -- Senate 2139 (June 18, 1996) (statenent of Sen.
Corman). See also 1996 Pa. Leg. J. -- Senate 2138 (June 18, 1996)
(statenment of Sen. Brightbill) (“Wat this does is shortens the
time period from6 years to 2 years. Wat that neans is that
unl ess a consumer quickly and accurately determ nes what the
problens are with a property, they |lose their cause of action.”).
The suggestion by Senators Corman and Brightbill that a plaintiff
m ght | ose a cause of action under the RESDL if a problem or
defect is not discovered within two years of final settlenent
underscores that tolling principles do not apply to 8§ 7311
Finally, the Stars contend that “[g]iven Pennsylvania’s
concern for protecting consuners fromfraud and m srepresentation,
and the Commonweal th’s broad application of tolling principles in
general, the Pennsylvania Suprene Court would al nost certainly
find that tolling principles are to be applied to clains under the
RESDL,” Pls.’” Resp. at 11. In support of this argunent the Stars
point to the applicability of tolling to clainms under the UTPCPL
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negl i gence and fraud clains, and certain federal clains. [d. at
9-11. O course, whether tolling applies to comon | aw and
federal causes of action is an inquiry that sheds little |ight
upon whether it simlarly applies to the RESDL. As for the
UTPCPL, our capacity to analogize this statute to the RESDL is
hanpered by the wholly different | anguage the Pennsyl vani a General
Assenbly used to inpose tenporal |imts upon clainms under the

UTPCPL. See, e.qg., Gabriel v. O Hara, 534 A 2d 488, 494 (Pa.

Super. 1987) (“[T]here being no express |imtation on private
actions under the UTPCPL, and since their clains fall wthin the
anbit of that statute, the six-year ‘catchall’ |imtations period
of section 5527(6) of the Judicial Code, 42 Pa. Cons. Stat. Ann. 8§
5527(6), applies.”); 42 Pa. Cons. Stat. Ann. 8§ 5527 ("Any civil
action or proceeding which is neither subject to another
[imtation specified in this subchapter nor excluded fromthe
application of a period of limtation by section 5531 (relating to
no limtation) nmust be comrenced within six years.").

We further note that, as Judge Wettrick of the All egheny
County Court of Common Pl eas has observed, the “Di sclosure Law
expands the seller's obligations and the buyer's renedi es” as

conpared to the common |aw. Vaughn v. Drab, 73 Pa. D. & C. 4th

550, 556 (Pa. Com PI. 2005). Gven the potency of the RESDL, it

18



shoul d not be surprising that the Pennsylvania General Assenbly
chose to inpose strict limts on when clains under this statute
coul d be brought.

In the end, the | anguage of Section 7311(b) nmakes plain
that this statute is one of repose not anenable to tolling, and
thus the Stars' argunents against this conclusion do not persuade.
The conpl ai nt nakes clear that the date of final settlenent
preceded Cctober of 2009 -- when the Rosenthals allegedly visited
the Stars in the house* But the Stars did not file their
conplaint in this action until Novenber 22, 2011 -- nore than two
years later. Section 7311(b) thus bars the Stars from bringing
suit under the RESDL, and we will grant the Rosenthals’ notion to

dism ss Count | of the conplaint.?

4 The Stars allege that the Rosenthal s nade
representations during this visit that “were consistent with
representations made . . . prior to the sale,” Pls.” Conpl. § 18,
and the only logical inference fromthis avernent is that the
Rosent hal s Cctober, 2009 visit postdated the final settlenent.

5> The extinguishnment of the Stars’ RESDL cl ai m does
not, however, nean that the Stars cannot bring a breach of
contract claimpredicated upon allegedly fal se disclosures the
RESDL nandat es and whi ch were incorporated into the agreenent of
sale. See Rendon v. Ragans, 2009 W. 1514471, at *3 (WD. Pa.
2009) (citations omtted) (“[T]he RESDL does not nake itself the
sole remedy here for an action emanating froma sale of rea
property. At the sane tine, a breach of contract clai munder
Pennsyl vania law is subject to a four-year limtations period.”).
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B. Counts Il & IV: M srepresentation

In support of their fraudulent m srepresentation claim
the Stars contend that “[d]efendants nmade their representations,
both prior to and after the sale, intending that the Plaintiffs
woul d rely upon their representations, and the Plaintiffs did, in
fact, justifiably rely to their detrinment on the Defendants’

m srepresentations.” Pls.” Conpl. Y 48. As for their negligent
m srepresentation claim the Stars claimthat “m srepresentations
were made by the Defendants under circunstances in which the

Def endant s ought to have known of their falsity” and “wth the
intent to induce Plaintiffs to purchase the House,” id. {1 58-59,
causi ng damages to the Stars. 1d. 1 60. The Rosenthals respond
that “Plaintiffs’ fraudul ent and negligent m srepresentation
clains are barred by the gist of the action doctrine because they
are nothing nore than contract clains masquerading as tort
claims.” Defs.” Mem at 7. The Stars retort that “Defendants

m srepresentati ons and om ssions occurred prior to signing the ACS
and were violations of duties inposed by common | aw and st at ut e,
and not by the ACS. Thus, the gist of the action doctrine has no
application.” Pls.’” Resp. at 16.

As Judge McVerry noted | ast year, "[t]he Pennsyl vani a
Suprene Court has not expressly adopted the gist of the action
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doctrine,"” though "both the United States Court of Appeals for the
Third Grcuit and the Pennsyl vani a Superior Court have predicted

it would do so." PPGIndus., Inc. v. Generon IGS, Inc., 760 F

Supp. 2d 520, 527 n.1 (WD. Pa. 2011). Judge Ranbo descri bed the

gist of the action doctrine in Sarsfield v. Ctinortgage, Inc.,

707 F. Supp. 2d 546, 553 (M D. Pa. 2010) (citations and interna
guotations marks omtted), as foll ows:

Tort actions lie for breaches of duties

i nposed by law as a matter of social policy,
whereas contract actions lie only for breaches
of duties inposed by consensual agreenents

bet ween particular individuals. Thus, a claim
islimted to a contract clai mwhen the
parties[’] obligations are defined by the
terms of the contracts, and not by the | arger
soci al policies enbodied by the | aw of torts.
On the other hand, if the contract is nerely
collateral to the wong described, the

exi stence of a contract does not prevent
recovery in tort. Pennsylvania courts have
recogni zed four areas where the gist of the
action doctrine precludes recovery in tort:

(1) where liability arises solely fromthe
contractual relationship between the parties;
(2) when the alleged duties breached were
grounded in the contract itself; (3) where any
liability stens fromthe contract; and (4)
when the tort claimessentially duplicates the
breach of contract claimor where the success
of the tort claimis dependent on the success
of the breach of contract claim

The gravanen of the Rosenthals’ argument is that “absent

the Agreenent and the Seller Disclosure, the Rosenthals’ purported
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obligation to reveal known, nmaterial defects to the Plaintiffs
woul d not have materialized.” Defs.” Mem at 8 This is plainly
untrue under Pennsylvania law. As the Superior Court of

Pennsyl vani a explained in Roberts v. Estate of Barbagallo, 531

A 2d 1125, 1130-31 (Pa. Super. 1987),

a vendor or his agent may be liable not only
for failure to disclose a dangerous condition
but also for failure to disclose materia
information. Section 550, Restatenent,
Second, of Torts provides:

8 550[.] Liability for Fraudul ent Conceal nent

One party to a transaction who by
conceal ment or other action
intentionally prevents the other
fromacquiring material information
is subject to the sane liability to
the other, for pecuniary |oss as

t hough he had stated the

nonexi stence of the matter that the
ot her was thus prevented from

di scoveri ng.

Liability under this section is enconpassed by
the Suprenme Court's rule that fraud nmay arise
by: 1) the making of a know ngly false
representation of fact; 2) an intentional
conceal ment of true facts which is calcul ated
to deceive the other party; or 3) a
nonprivileged failure to disclose certain
facts to the other party. . . . Under § 550,

t he conceal nent nust be intentional and it
must relate to material information.

In the context of sales of real property, a seller not only has an
obligation not to intentionally conceal material information, but
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must al so avoid i nnocent m srepresentations of material facts.

See Boyle v. (dell, 605 A 2d 1260, 1265 (Pa. Super. 1992) (“[I]f

it is determned that a purchaser in a real estate transaction has
suffered fromfraud by the seller, even in the nature of an

i nnocent m srepresentation of a material fact, a right of
rescission is established. Moreover, the purchaser is given the
el ection of renedies; he nay seek to rescind the deed, or in the
alternative, may sue for damages.”) (citations omtted).

In Onconome, Inc. v. Univ. of Pittsburgh, 2009 W

5064481, at *11 (WD. Pa. 2009), Judge Schwab enphasi zed that “the
focus of analysis under [the gist of the action] doctrine is

whet her actions lie froma breach of the duties inposed as a
matter of social policy or fromthe breach of duties inposed by
mut ual consensus pursuant to contract.” The Rosenthal s’
obligations to (1) disclose known, material defects to the Stars
and (2) avoid innocent m srepresentations as to material facts
arose i ndependently of the Agreenent and the Disclosure, though
these obligations were to an extent codified in the parties

contract.® As a result, the gist of the action doctrine does not

6 1n a sense, the Stars’ breach of contract claim
duplicates their msrepresentation clains -- not vice versa, as
comonl y seen when the gist of the action doctrine is invoked.

(continued...)
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bar the Stars’ msrepresentation clainms, and we will deny the

Rosenthal s’ notion to dismss Counts Il and IV of the conplaint.
C. Count 1I11: Violation & The UTPCPL
Under Count Il1 of the conplaint, the Stars aver that

“[ul nder the UTPCPL, 73 P.S. 8 201-2(4)(xii), it is unlawful for
one to engage in any deceptive or fraudul ent conduct which creates
confusion or msunderstanding in the sale of real estate” and that
“[t]he fraudul ent m srepresentations of Defendants were
intentionally fal se and deceptive and created a m sunder st andi ng
on the part of Plaintiffs with respect to their purchase of the
House.” Pls.” Conpl. 91 52-53. The Rosenthals counter that (1)
“[t]he | anguage of that section [8 201-2(4)(xii)] does not pertain
to real estate transactions as Plaintiffs allege and is wholly

i napplicable to the case at bar,” Defs.” Mem at 9-10, and (2)
“[t]o the extent the Plaintiffs argue that their claimis based
upon [ 73 Pa. Cons. Stat. Ann. 8 201-2(4)(xxi)] of the UTPCPL

Count 111 of Plaintiffs Conplaint should still be dismssed

because Plaintiffs’ claimis barred by the econom c | oss

¢ (...continued)

Cf. Sarsfield, 707 F. Supp. 2d at 553 (“Pennsylvania courts have
recogni zed four areas where the gist of the action doctrine
precl udes recovery in tort: . . . (4) when the tort claim
essentially duplicates the breach of contract claim?”).
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doctrine.” 1d. at 10. The Stars respond that “the econom c | oss

rul e cannot be applied to allow Defendants -- who are clearly
guilty of fraud -- to escape statutory liability.” Pls.’” Resp. at
20.

Under 73 Pa. Cons. Stat. Ann. 8§ 201-2(4),

“Unfair nethods of conpetition” and “unfair or
deceptive acts or practices” nean any one or
nore of the follow ng:

(xiti) Prom sing or offering prior to tine
of sale to pay, credit or allowto
any buyer, any conpensation or
reward for the procurenent of a
contract for purchase of goods or
services with another or others, or
for the referral of the nane or
names of another or others for the
pur pose of attenpting to procure or
procuring such a contract of
purchase with such other person or
persons when such paynent, credit,
conpensation or reward i s contingent
upon the occurrence of an event
subsequent to the tinme of the
signing of a contract to purchase;

(xxi) Engaging in any other fraudul ent or
decepti ve conduct which creates a
i kelihood of confusion or of
m sunder st andi ng.
The Rosenthals are thus correct in their assertion that § 201-
2(4)(xii) has no relevance to the facts of this case, and we wl|
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presunme that the Stars bring Count |V pursuant to 8 201-2(4)(xxi)
-- also known as the “catchall provision.”” Section 201-3
provides in relevant part that “[u]lnfair nmethods of conpetition
and unfair or deceptive acts or practices in the conduct of any
trade or commerce as defined by subclauses (i) through (xxi) of
cl ause (4) of section 2 of this act and regul ati ons pronul gated
under section 3.1 of this act are hereby declared unlawful,” and
Section 201-9.2(a) establishes a private cause of action for:

Any person who purchases or | eases goods or
services primarily for personal, famly or
househol d purposes and thereby suffers any
ascertainabl e | oss of noney or property, real
or personal, as a result of the use or

enpl oynent by any person of a nethod, act or
practice decl ared unl awful by section 3 of
this act, may bring a private action to
recover actual damages or one hundred dollars
($100), whichever is greater. The court may,
inits discretion, award up to three tinmes the
actual damages sustained, but not |ess than
one hundred dollars ($100), and nay provide
such additional relief as it deens necessary
or proper. The court nay award to the

” W note that while there is sonme question as to
whet her the UTPCPL applies to transactions in real property,
t hose Pennsyl vania courts to consider the question have thus far
concluded that it does. See Schwartz v. Rockey, 932 A 2d 885,
897 n. 15 (Pa. 2007) (“[T]he Superior Court has held, based on
policy considerations, that the private-right-of-action provision
of the UTPCPL extends to real estate transactions, see Gabriel v.
O Hara, 368 Pa. Super. 383, 388-92, 534 A 2d 488, 491-93 (1987),
al t hough such deci sion has been subject to critical commentary as
bei ng i nconsistent wwth the plain ternms of the statute.”).
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plaintiff, in addition to other relief

provided in this section, costs and reasonabl e
attorney fees.

The Rosenthals challenge the Stars’ assertion of a

UTPCPL cl aim pursuant to the econom c | oss doctrine, which, as our

Court of Appeal s explained in Duquesne Light Co. v. Westinghouse

Elec. Corp., 66 F.3d 604, 618 (3d Gr. 1995), “prohibits

plaintiffs fromrecovering in tort economc |osses to which their
entitlement flows only froma contract.” This doctrine “gained
momentum” id., in our Courts of Appeals’s estimation, in East

River S.S. Corp. v. Transanerica Delaval, Inc., 476 U S. 858, 871

(1986), where the United States Suprene Court held in the
admralty products liability context that “a manufacturer in a
commercial relationship has no duty under either a negligence or
strict products-liability theory to prevent a product from
injuring itself.”

The doctrine received anot her infusion of energy from

Werw nski v. Ford Mdotor Co., 286 F.3d 661 (3d Cir. 2002), in which

our Court of Appeals concluded that (1) “the doctrine applies to
transacti ons between manufacturers and ordi nary consuners,” id. at
674; (2) “the district court correctly applied the economc | oss
doctrine to appellants' fraudul ent conceal ment clains,” id. at
681; and (3) “the sane policy justifications for applying the
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doctrine to appellants' comon |aw intentional fraud clains
support the doctrine's application to appellants' UTPCPL cl ai ns.”
Id. En route to these conclusions, Werw nski noted that

“[a]l though the Suprene Court of Pennsylvania has not ruled on the
viability of the economc |oss doctrine, an en banc panel of the
Pennsyl vani a Superior Court adopted the doctrine largely as set

forth in East River.” 1d. at 671 (citing REM Coal Co. v. dark

Equi pnment Co., 563 A 2d 128, 134 (Pa. Super. 1989)).

On the one hand, several fornul ations of the econom c
| oss doctrine appear to suggest that it bars the Stars’ UTPCPL
claim Wile the Stars’ entitlenment to econom c | osses® does not

“flowf] only froma contract,” Duguesne Light, 66 F.3d at 618, but

rat her from Pennsyl vani a’ s broader policies against intentional
conceal ment and innocent m srepresentation of material facts

respecting sales of real property, see Section Il.B, supra, it

8 The Stars argue that “Defendants inproperly
categorize the Stars’ damages as being limted to solely economc
| osses,” since “certain of their damages are presently unknown
and, given that their harmrelates to | ong-term water
infiltration issues, further investigation may reveal a nold
problem” Pls.” Resp. at 18. dven that the Stars do not allege
that they have suffered such injury in their conplaint, we wll
not consider this allegation in ruling on the Rosenthals’ notion.
As for the Stars’ clainmed damages for enotional distress,
“because clains for enotional distress are not conpensabl e under
the UTPCPL the fact that Plaintiffs have [pled] themis
immaterial.” Sarsfield, 707 F. Supp. 2d at 559 n.6.
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nonet hel ess appears true that the Rosenthals’ alleged violations
of the UTPCPL “*did not cause harmto the plaintiffs distinct from
t hose caused by the breach of contract,’” Wrw nski, 286 F.3d at

678 (quoting Pub. Serv. Enter. Goup, Inc. v. Phila. Elec. Co.,

722 F. Supp. 184, 201 (D.N. J. 1989)), and that the “‘loss of the
benefit of a bargain is the plaintiff's sole loss.”” 1d. at 680

(quoting Duquesne Light, 66 F.3d at 619).

Not wi t hst andi ng these fornul ati ons and the expansi on of
the doctrine in Werwi nski, the above-cited cases nonet hel ess nmake
clear that the doctrine is not meant to apply to transactions in

real property. Thus, as the Suprene Court expl ained in East

River, 476 U. S. at 871 (enphasis added), “a manufacturer . . . has
no duty . . . to prevent a product frominjuring itself,” and

suggested that the need for a renedy in tort is reduced when “the
product has not net the custoner's expectations.” [d. at 872
(enmphasis added). In REM Coal, 563 A 2d at 134 (enphasis added),
t he Pennsyl vani a Superior Court expl ained that the doctrine
applied in actions “involving a product that mal functions where
the only resulting danage is to the product itself.” And in
Werwi nski, 286 F.3d at 681 (enphasis added), which concerned a
products liability class action, our Court of Appeals suggested
that the econom c | oss doctrine was needed to avoid “exposing
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manuf acturers to substantially greater liability.” Critically,

Wer w nski prefaced its conclusion that the economi c | oss doctrine
applies to the UTPCPL by noting that “the Pennsylvania UTPCPL .

only applies to products purchased for ‘personal, famly or
househol d purposes,’” id. (quoting 73 Pa. Cons. Stat. Ann. 8§ 201-
9.2(a)), apparently unm ndful that in Gabriel, 534 A 2d at 492-93,
t he Pennsyl vani a Superior Court concluded that “sales of real
property [are] protected by the UTPCPL.”

Pennsyl vani a courts have not hesitated to permt clains
under the UTPCPL involving transactions in real property -- even
where plaintiffs claimed only economc | osses. See, e.g.
Schwartz, 932 A 2d at 887-88 (“This appeal involves a civil action
initiated by honme purchasers against the sellers for fraudul ent
non-di scl osure and/or conceal nent of water infiltration.

Buyers pursued clainms of conmmon-law fraud and vi ol ati ons of the
Unfair Trade Practices and Consuner Protection Law, initially
seeki ng conpensat ory damages under both theories of relief, in
addition to treble damages and attorneys' fees under the UTPCPL.”)
(remandi ng for Comon Pleas Court to consider awardi ng treble

damages under the UTPCPL); Metz v. Quaker Hi ghlands, Inc., 714

A 2d 447, 450 (Pa. Super. 1998) (“[A]Jware of the needs of the
buyers, the seller failed to disclose and conceal ed the short-fal
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of the property, refused to rectify the matter when the problem
was di scovered and caused suit to be instituted to resolve the
case. In light of such outrageous conduct, to allow the
rescission nerely of the sal es agreenent w thout inposing a
correspondi ng penalty for fraudul ent behavior in consuner-type
cases would do violence to the intent and purpose of the |aw
(UTPCPL) enacted specifically by the Legislature to curb and

di scourage such future behavior.”); Baker v. Canbridge Chase,

Inc., 725 A.2d 757, 759, 766 (Pa. Super. 1999) (“This case
i nvol ves a fraudul ent residential real estate transaction.
[ T] he Bakers bring their fraud claimunder the UTPCPL; they may,
therefore, be entitled to treble damages and attorney's fees in
addition to restitution, and they nake demands for the sane.”).

We therefore conclude that to the extent we are bound by
our Court of Appeals’s prediction as to how the Supreme Court of
Pennsyl vani a woul d apply the econom c | oss doctrine to UTPCPL

clainms, see, e.g., DeFebo v. Andersen Wndows, Inc., 654 F. Supp.

2d 285, 294 (E.D. Pa. 2009) (“[T]his Court is bound by a Third
Circuit decision where that court has predicted how the
Pennsyl vani a Suprene Court will decide an issue.”), Werw nski does

not apply to transactions in real property. The economc |oss
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doctrine therefore does not bar the Stars’ clai munder the UTPCPL

and we will deny the Rosenthals’ notion to dismss this claim

D. Count V: Breach of Contract

The Stars plead their breach of contract claimin the
alternative, averring that “Defendants materially breached the
Agreenent of Sale by making the m srepresentati ons and om ssi ons
descri bed above.” Pls.” Conpl. § 63. The Rosenthals respond that
“the Agreenent which ostensibly forns the basis of Plaintiffs’
breach of contract claimcontains a rel ease which effectively bars
claims by the Plaintiffs arising out of the condition of the
property at the tinme of sale.” Defs.” Mem at 15. |In fact, the
rel ease notes that “[s]hould Seller be in default under the terns
of this Agreenent, or in violation of any seller disclosure | aw or
regul ation, this release does not deprive Buyer of any right to
pursue any renedies that may be avail able under |aw or equity.”
Agreenment 8 27. Thus, to the extent the Rosenthals’ alleged

m srepresentati ons breached the Agreenent, the Stars retain the
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right to bring a claimbased upon this breach,® and we will deny

t he Rosenthals’ nmotion to dismss Count V of the conplaint.

E. Count VI: Unjust Enrichnent

Finally, the Stars al so assert an unjust enrichnment
claimin the alternative, alleging that “[t] he Defendants’
retention of the full sale price of the House is wongful because
sai d noney was obtained as the direct result of the defendants’

i ntentional and know ng m srepresentations.” Pls.’ Conpl. Y 66.
The Rosenthal s suggest that “Plaintiffs’ unjust enrichnment claim
must be di sm ssed because there is an express contract which
governs the parties’ relationship.” Defs.’” Mem at 15.

It is true that the Pennsyl vania Suprenme Court has
"found the quasi-contractual doctrine of unjust enrichnment
i nappl i cabl e when the relationship between parties is founded on a

witten agreenent or express contract." Schott v. Westinghouse

Elec. Corp., 259 A 2d 443, 448 (Pa. 1969). But as Judge Robreno

® The Stars’ msrepresentation clains would al so appear
to survive the rel ease cl ause, since such “clauses do not defeat
a msrepresentation claimrecogni zed under the LeDonne bal anci ng
test.” Vaughn, 73 Pa. D. & C 4th at 558. See al so Rendon, 2009
WL 1514471, at *4 ("[E]ven where there is a clear 'as is' clause,
Pennsylvania |law allows a claimto proceed on the basis of
m srepresentation as to the condition of the property.”).
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expl ai ned in Phil adel phi a Housing Authority v. Cedar Crestone,

Inc., 562 F. Supp. 2d 653, 656 (E.D. Pa. 2008),

This does not mean . . . that the existence of
an express contract between the parties wll

al ways preclude a quantum neruit claim

Rat her, the Court nust inquire at the notion
to dism ss stage whether there is any dispute
as to the existence of the express contract,
and whet her the scope of the contract includes
the transaction that is the basis for the
guantum neruit claim

See also 18 KT.TV, LLC v. Entest Bionedical, Inc., 2011 W

5374515, at *6 (MD. Pa. 2011) (“[Clains for unjust enrichnment
can be pled in the alternative to breach of contract clains.”).
Mor eover, as the Superior Court of Pennsylvani a has expl ai ned,
“[t]he general rule is that where a purchaser has been harned by a
real estate broker's!® msrepresentations, the purchaser has a
choice of renedies. The purchaser may elect to rescind the deed
and to seek a return of the purchase noney, or the purchaser nmay
el ect to sue for danmages.” Roberts, 531 A 2d at 1132.

Thus, though the Rosenthals apparently concede that a
contract exists between themand the Stars, the Stars may

nonet hel ess opt to rescind this contract. Should they so el ect,

10 Wil e the | anguage of Roberts expressly concerns a
real estate broker’s msrepresentations, the logic of the
deci sion nmakes clear that this general rule applies to a seller’s
m srepresentations as to real property as well.
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they would be entitled to sue for unjust enrichnent on the basis
of any inprovenents they have made to the house. Because the
Stars have not yet chosen which renedy they wll seek, we wll
permt themto plead an unjust enrichnment claimin the alternative

to the contract claimasserted in Count V of the conplaint.
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