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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

VLADIMIR KUSHNIR, Individually and as : CIVIL ACTION
Trustee of the V-4 Management LL C Defined :
Defined Benefit Pension Plan & Trust, and : NO. 11-7701
V-4 MANAGEMENT, LLC, :

Plaintiffs,

V.

AVIVA LIFE & ANNUITY COMPANY,
Defendant/Third Party Plaintiff,

2

JEFFREY CUNNING; ROGER FULLER,;

SCOTT RIDGE; and T.J AGRESTI,
Third Party Defendants.

DuBais, J. August 21, 2013

MEMORANDUM

INTRODUCTION

Plaintiffs Vladimir Kushnir and ¥ Management, LLC brought suit against defendant
Aviva Life & Annuity Company in connection with a life insurance policy purchased from
defendant. Presently before the Court is defendant’s partial motion to dismésaehded
Complaint. For the reasons set forth below, the Court grants in part and denieda@fgraiant’s
motion.
. BACKGROUND

In their Amended Complaint, plaintiffs Vladimir Kushnir and V-4 Management, LLC,
allege,inter alia, thatlefendant Aviva Life & Annuity Company and certain authorized agents
marketed and sold Kushnir a life insurance poffitiye Policy”) which he used to fund a defined

benefit pension plan established by V-4. This type of benefit plan, created under 26 U.S.C. §
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412(i)* of the Internal Revenue Code, generally provizisicipating employees with certain
retirement and deatbenefits and‘must be funded by assets sufficient to fund tHasere
benefits” such as insurance or annuity policiefAm. Compl. at 116.)

Plaintiffs allege that defendant and its agents “consistently represeatédeliolicy
would require only five out-of-pocket premium payments of $190,119.10 each in years one
through five of the Policy, with the annual premiums in at least each of thexngeass . . . being
paid from the Policy’s accumulated cash value or loans against the saldedt {61.) The
Policy was issued on February 3, 2003, and plaintiffs paid annual premiums of $190,118.10 for
five years, from 2003 to 2007.1d( at 18.)

“Defendant claims to have placed the Kushnir Policy on ‘reduced paid up’ . . . status, as of
March 27, 2008, for alleged failure of Kushnir to pay the annual premium desbonary3, 2008

.7 (d. at 89.) Plaintiffs allege that as a consemce of the “reduced paid up status,” the

death benefit undehePolicy was reduced by $3.8 million, atiek “surrender charges” of the
Policy were increasedyhich in turncausedhe cash surrender value of thai€y to decrease.
(Id. at 90.)

In 2007 the IRS initiated an audit concernifdgintiffs’ use of the Kushnir Policy to fund
the V-4 Plan.” (d. at 84.) The IRS subsequently determined that “Plaintiffsdf the
Kushnir Policy to fund the V-4 Plan was abusive and unlawful, resultingeidehial of tax
exemptions and deductions claimed by Kushnir and V-4 on the $950,75.42 in premium

contributions, and the assessment of excise taxes and other penaltiedd..at.{85.)

1 Defendant notes that 2006 amendments to the statue renumbered § 412(i) a3(8)44R(left the contents
unchanged. The parties both refer to the subsection as § 412(ipabduti will do likewise.
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The Amended Complaint contains five counts: (1) Violation of Pennsylvania’s Unfair
Trade Practices and Consumer Protection Law (“UTPCPL"), (2) Commorftawd, (3)
Equitable Rescission/Unjust Enrichment, (4) Breach of Contract, and (5) Bhd Fai

Defendant moves to dismisimtiffs’ “fraud-based” claims irfCounts landll of the
Amended Complaint The gravamen of plaintiffs’ claims @ounts landll is that defendant
misrepresented botll) thelegality and effectiveness asingthe Folicy to fund a 8 412(i) plan,
and (2) the payment schedule fioe Policy. Defendanseekgdismissl only of those frauebased
claimsin Counts land Ilwhich addresghe legality and effectiveness of the § 412(i) plan.
Defendant alsmoves to dismis€ount IIl of the Amended Complaifit. The Court addresses
defendant’s arguments in turn.
[11.  DISCUSSION

A. Count | Violation of UTPCPL

Defendant first argues that plaintiff lacks standing to briofgien under thé&J TPCPL
because the product at issue was purchased for business purpbsedTPCPLpermitsa
private right of actia where a plaintiff experiences a loss froentain unlawful business practices
so long as the “goods or services” at isate‘primarily for personal, family or household
purposes .. .."” 73 Pa. Stat. Ann. § 201-9"®/hether a purchase is primarily for household
purposes and a cause of action under the UTPCPL is available depends on the purpose of the

purchase, not the type of product purchased.” Coleman v. Commonwealth LandsTid®e.,

684 F. Supp. 2d 595, 618 (E.D. Pa. 201@efendant argues that tBe412() plan at issue was

2 Defendant seeks dismissalthbse parts of thigaud-based claims in Counts I, Il and IlI, “relating to the § 412(i)
plan.” (Reply at 3.) However, in its motion papers defendant arna¢ Count Il in its entirety is improper as a
matter of law.



created for Kushnir’s business purposes and, as such, his claims under the UTPCPL should be
dismissed.

In response, plaintiffstatethat theproduct at issue is not the § 412(i) plan, but ratiher
Policy that was marketed and sold by defendant and its agetamitiffs allegethat thePolicy
was in fact purchased by Kushnir “for his individual, personal use and benefit, to be funded by t
exempt contributions of a portion of his own compensation and purchased out of the V-4 Plan by
him.” (Am. Compl. at 156.)

The Court concludes that there is a disputed issue of material fact on this question.
Defendant avers that Kushnir utilized a 8§ 412(i) plan solely for business purposeglainiiffs
claim that “the Plan was merely a temporary vessel that Plaintiff Kushnir was tim desgosit an
insurance policy (paid for by him) for five years, at which point it was to duank to him.”
(Resp. at 32.) "It is not the duty of the coumipon a motion to dismiss, to decide the merits where

an issue of material fact is in dispdteMotorup Corp. v. Galland, Kharasch & Garfinkle, 2001

WL 34368760, at *ZE.D. Pa. Dec. 4, 2001)Accordingly, defendant’s motion on this ground is
denied.

B. Count lI- Common Law Fraud

State courts have described the elements of fraud as: “(E@sentation; (2) which is
material to the transaction at hand; (3) made falsely, with knowledge of its talségklessness
as to whether it is true or false; (4) with the intent of misleading another ipitagren it; (5)
justifiable reliance othe misrepresentation; and, (6) the resulting injury was proximatelyccause
by the reliance.” Bortz v. Noon, 556 Pa. 489, 499 (Pa.199®efendant argues that plaintiffs’

common law fraud count should be dismissed for two reagbnplaintiffs do not Hege a



misrepresentation of a pre-existing fact, and (2) plaintdfmot establish justifiable reliance.
The Court addresses these arguments in turn.

First, defendant states thmmmonkaw fraud requires a misrepresentation or omission of
an “existingor preexisting fact,” and that plaintiffs have alleged only incorrect statements of
opinion relating to future tax consequencethefPlicy. (Mot. at 11, 14.) Because plaintiffs
have failed to allege misrepresentation of an existing fact, defendagties, plaintiffs’ fraud
claim should be dismissed.

In response, plaintiffs contenidter alig that their fraud claims do not concern
“forward-looking” opinions or predictions, but rather allege that defendant and its agents
fraudulently misrepresentele legality and effectiveness of thekty at the time of the saleln
theAmended Complaint, plaintiffs allege thator to the sale ahe Plicy, defendant marketed
and sold a type of life insurance policy known as “The Executive VIP Policy, htbdu
“multi-employer welfare benefit plan[] under IRC § 419A . ... " (Am. Compl. at 1Hgintiffs
further claim that in 2000, the IRS categorized the use of policies such &dheive VIP
Policyin 8§ 419A pans as “listed transactionsy’transation that is the same as, or substantially
similar to, one thithe IRS has determined to be an illegal or ‘abusive’ tax avoidance transaction.
(Id. at 1119.)

The Amended Complaint alleges that the type of life insurance sold to Kushnir, @& “Vist
PenPro Policy,” was identical to the Executive VIP Polaryd that “419A Plans are similar to
412(i) Plans in their use of insurance and annuity products to fund the payment of futemeersti
and death benefits of participating employeegld. at 20, 34.) Plaintiffs concludethat the use

of the Vista PenPro policy sold to Kushttm fund 412(i) Plans was as abusive as the use of such



policies to fund 419(A) Plansgndthat the IRS “definitively” declared su@&v12(i) plans illegal
in 2004. (Id. at 135.)

In sum, plaintiffs aver that defendant and its agents were aware thathesitdjcy to
fund a 8 412(i) plan was abusive at the time of the sale, while defeegnts this claim and
argueghat the IRS rulings pertaining to 8 419A plans had no relevance to the products at issue.
(Repl. at 5.) At this stage in the proceedings, the Court is required to acaeptaslausible
factual allegations in the Amended Complaint, sucthase factgpertaining to the knowledge of
defendant andstagents Defendant’s motion on this ground is accordingly denied.

Defendant also argues th@aintiffs’ common law fraud claim should be dismissed on the
ground thaplaintiffs cannot establish justifiable reliance the misrepresentatioaegedas hey
areonly opinions or predictions concerning the future tax treatment of the § 412(i) plan.
Plaintiffs againrespond that the Amended Complaint alleges misrepresentations related to the
thencurrentlegality and tax consequenceskthe Rolicy. As noted abovehe Court must accept
as trueall plausible factual allegations the Amended Complaint

Defendant separately argues that plaintiffs cannot justifiably rely apnisrepresentation
of law. The Court rejects this argument. Underiglvania law, a plaintiff may justifiably rely
upon a misrepresentation of the tax consequences of a transaSeeilughes v.

ConsolPennsylvania Coal C945 F.2d 594, 614 (3d Cir. 1991 Accordingly, defendant’s

motion on this ground is denied.

C. Coaunt lll- Equitable Rescission/Unjust Enrichment

Defendant argues that plaintiffs’ claims for equitable rescission and emushment in
Count 11l should be dismissed. First, defendant argues that equitableioesisis®t a separate

cause of actioryut rather “is a remedy for fraud . . . . Fulton Bank, N.A. v. UBS Sec., LLC,




2011 WL 5386376, at *16 (E.D. Pa. Nov. 7, 20{cbllecting cases). The Court agreebhus,
defendant’s motion is granted to the extent that plaintiffs assert a se@asg®taction for
equitable recessionThis dismissal does not affect plaintiffg'ayer for relief in the form of
equitable rescission in Counts | and II.

Defendant also arguéisat plaintiffs’ unjust enrichment count should be dismissed on the
ground thasuch a claims precluded by the existence of a written contradil] He doctrine of
unjust enrichment is inapplicable when the relationship between parties isdaypatea written

agreement or express contract . . . Wilson Area Sch. Dist. v. Skéon 586 Pa. 513, 520 (2006).

Plaintiffs respond that their claim of unjust enrichment is proper at this stagesbebay are
permitted to plead in the alternative.

“Courts typically allow a plaintiff to plead both a breacheofitract claim and an
unjust-enrichment claim only where there is some dispute as to whether a valideablie

written contract exists.”Montanez v. HSBC Mortgage Corp. (USA), 876 F. Supp. 2d 504, 516

(E.D. Pa. 2012). In this case, there is no dispute that a valid inse@rtcactexists and that the
contract forms the basis foertain ofplaintiffs’ claims. As such, “plaintiffsnay not assert an
unjustenrichment claim premised on the ats®of a contract. 1d. The Court therefore grants
defendant’s motion on this ground.

D. Federal Rule of Civil Procedure 9(b)

Defendantinally argues thathefraud-based claims in thekmended Complainpertaining
to the legality and effectiveness of thdB2(i) plan should be dismissed for failure to satisfy the
heightened particularity requirement of Fed. R. Civ. P. 9(b). Specifidatgndant contends

that the Amended Complaint fails to identify which persons or entities thaddleged



misrepresemdtions, the dates and locations of those misrepresentations, and how those
misrepresentations were false.

“Rule 9(b) requires plaintiffs to plead with particularity the circumstan€ése alleged
fraud in order to place the defendants on notice optbeise misconduct with which they are
charged, and to safeguard defendants against spurious charges of immoral anehtraudul

behavior.” Seville Indus. Mach. Corp. v. Southmost Mach. Corp., 742 F.2d 786, 791 (3d Cir.

1984). *“Although the requirement the party state the circumstances constituting fraud may be

fulfilled by alleging the date, place, and time of the fraudulent behavior|aimifp is free to use

alternative means to inject precision and substantiation into its allegatiéiasd MotorCredit

Co. v. Chiorazzo, 529 F. Supp. 2d 535, 538-39 (D.N.J. 2008).

Plaintiffs state that they have pled their fraud claims with sufficient partigtlaoting,
inter alig that the Amended Complaint identifies “the Defendant’s agents who dealt withffalain
and the location of their meetings (Philadelphia) . . ..” (Resp. atBdwever, citical factual
allegationgertaining to the § 412(i) plaare absent from thtmended Complaint. Rlatiffs fall
to specifywhich of defendaris agentsor whether defendant itsetepresented that “the PenPro
product was a safe, lawful and effective product,” wheén such representations warade
(Am. Compl. at 128.) Furthe, the Amended Complaint fails tiescribe angircumstances
surrounding the alleged misrepresentation by defendant and its agents coriberbéx
consequences of using the Policy to fund the 8 412(i) plan at issue.

Plaintiffs also argue that thgarticularity requirement of Rule 9(b) should be relaxed
becausefactual information is peculiarly within the defendant’s knowledge or contrbl.te

Rockefeller Ctr. Properties, Inc. Sec. Litig11l F.3d 198, 216 (3d Cir. 2002). However, the

particularity requirement is relaxed only where plaintiffs allege fagile}ng why such



information is within the defendant’s control, and plaintiffs have not done so in this Sase.

F.D.I.C. v. Bathgate, 27 F.3d 850, 876 (3d Cir. 1994).

The Court concludes that the Amended Complaint does not place defendant “on notice of
the precise misconduct with which they are charged,” andféilago satisfy the particularity
requirement of Fed. R. Civ. P. 9(bBeville 742 F.2d at 791.Defendant’s motion is accordingly
grantedpursuant to Fed. R. Civ. P. 9(b) as to those parts of Counts | and Il of the Amended
Complaint whichaddresshe legality and effectiveness of the use ofRbkcy to fund the § 412(i)
plan. This dismissal is whout prejudice to plaintiffs’ right to file a second amended complaint
consistent with thisemorandum as to those parts of Counts | and Il on or before September 4,
2013 if warranted by the facts.

V. CONCLUSION

For the foregoing reasons, defendant’s motion is granted in part and denied i lpaste
parts of Counts | and Il of the Amended Complaint which address the legality artiveffess of
the use of the Policy to fund the § 412(i) plan are dismissed without prejudice to plaigtiffso
file a second amended complaint consistent with this Memorandum as to those parts of the
Amended Complaint on or before September 4, 2013 if warranted by the faotsat Il of the
Amended Complaint is dismissed with prejudicéhoseparts of Counts | and Which address
the payment schedule for the PoliapdCounts IV and femain in the case An appropriate

order follows.



