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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

KYEESHAH WRIGHT, ET AL.

CIVIL ACTION
V.
NO. 161102
CITY OF PHILADELPHIA ET AL.
JACQUELINE LISA GOINS, ET AL.
CIVIL ACTION
V.
NO. 115990
CITY OF PHILADELPHIA ET AL.
SHENIA BANKS
CIVIL ACTION
V.
NO. 12114
CITY OF PHILADELPHIA, ET AL.
SURRICK, J. MARCH 2, 2015

MEMORANDUM

Presently before the Court are Defendants’ Motions to Dismiss. (WrightNeC13;
Wright ECF No. 14; Goins ECF No. 8; Goins ECF No. 9; Banks ECF No. 2.) For the following
reasons, Defendants’ Motions will be granted in part and denied in part.
l. BACKGROUND

A. Procedural History

On May 21, 2010, Plaintiff Kyeesha Wright, on behalf of herself and her three children,
Plaintiffs Emira Wright, Tatyann®/right, and Malik Singleton-Wright, filed an amended

complaint alleging claims against Defendant Philadelphia Housing Autlft®itlA”), and PHA
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employees Defendants Carl R. Gregdarolyn Carter, Daniel J. Quimby, Keith Caldwell,
William Emmitt, and David Tillmart. (Wright Compl., Wright ECF No. 11.) This lawsuit
arises out of Plaintiffs’ exposure to asbestos from September 2009 until January 2010. The
Wright Complaint sets forth claims unddonell v. Department of Social Servicd86 U.S. 658
(1978) (Count I), state-created danger (Count Il), annual medical monitoring (Ghunt
violations of 42 U.S.C. § 1983, the United States and Pennsylvania Constitutions, and
Pennsylvania laws (Counts IVH), ? and statdaw negligence, battery, and future rived
monitoring (Count VIII). On July 19, 2010, Defendants PHA, Carter, Quimby, Caldwell,
Emmitt, and Tillman filed a Motion to Dismiss. (PHA Defs.” Mot. Dismiss, Wright ECF No.
14.) DefendanGreengoined the Motion and filed a separate Motion to Dgsn Greene

Def.’s Mot. Dismiss, Wright ECF No. 13.) Wright filed a response on August 26, 2010. (PIs.’
Resp., Wright ECF No. 18.)

On September 22, 2011, Plaintiff Jacqueline Lisa Goins, on behalf of herself and her
daughter Naeem Curtis Goins, @lla complaint that is identical to the Wright Complaint in all
material respects. (Goins Compl., Goins ECF No. 1.) The Goins Complaint added one
additional defendant, Michael P. Kelly, who succee@egeneas PHA’s Administrative
Receiver and Executiveii2ctor. (Goins Complaint 11 8-9.) On November 8, 2011, Defendants
filed a Motion to Consolidate the Goins Complaint and the Wright Complaint. (Goins ECF No.
5.) On November 22, 2011, Judge Thomas N. O’Neill granted Defendants’ motion and ordered

thatthe cases be consolidated. (GoECF No. 7.) Defendan@GreeneKelly, PHA, Quimby,

1 On July 27, 2010, the claims against the City of Philadelphia were dismissed by a
Stipulation approved by the CouriSgeWright ECF Nos. 15, 16.)

2 Specifically, Count 1V is against PHA, Count V is agai@stenegCarter, Quimby,
and Caldwell, Coun¥I is against Emmitt, and Count VIl is against Tillman.



and Tillman subsequently filed a Motion to dismiss the Goins Complaint on Dec8n#ixr].
(Goins ECF No. 8.) Also on December 8, 2011, Defendants Caldwell, Caddepanit filed a
Motion to dismiss the Goins Complaint. (Goins ECF No. 9.) In both Motions, Defendants
simply adopted and incorporated the PHA Defendants’ Motion to DismisSramehés Motion
to Dismiss that were filed in Wright. The Defendants did not raise new or add@rgoanents
or issues. In fact, Defendants jusisigmitted the motions and briefs from Wright.

On January 10, 2012, Plaintiff Shenia Baflkesl a complaint alleging claims identical to
the Wright and Goins Complaints against all Defendants named in the Goins Complanks (B
Compl., Banks ECF No. 1.) The Banks Complaint concerned all of the same facts and
circumstances in the Wright and Goins Complaints. On February 21, 2012, Defendaats file
Motion to Dismiss the Banks Complaint. (Banks ECF No. 2.) Defendants again simplycadopt
and incorporated the PHA Defendants’ Motion to Dismiss@reknés Motions to Dismiss
filed in Wright, without raising additional issues or arguments. Banks filed a response on
February 29, 2012, which simply adopts the response to the Motion to dismiss filed in the Wrig
case (ECF No. 4). We have entered an Order consolidating the Banks case witighihanur
Goins cases. (Case No. 10-1102, ECF No. 26.)

Despite the somewhat confusing procedural history here, the Motions befQeuitie
are straightforward. The same two motions to dismibe PHA Defendant’s Motion to
Dismiss andsreenés Motionsto Dismiss—weresubmitted in the two consolidated cases and in
theBankscase. Because the facts of these cases are very similar, we will note differepces onl
when they impact the legal analysis of the Motions. Likewise, because the Motinsglires

substantially overlap, we treat them separately only where they rsisetdarguments.



B.  Factual Background®
1. The Wright Complaint

In September 2009, Wright resided with her three children in unit 517 in the Hill Creek
Apartments, which she leased from PHA. (Wright Compl. 11 20-21.) In September, RHA se
maintenance workers to their home to repair a leaking plgeat(f 21.) To fix the pipe, the
workers broke through a wall in their basemeind. 4t § 22.) Rudy Barbosa, a PHA employee,
and Robert Smith, a construction worker, observed PHA plumbers tearing asbesttismnsiila
pipes and tossing debris onto the apartment floor, sending asbestos particlessindtfibair
(Id. at 1 23.) Defendant Emmitt, a PHA maintenance supervisor, was present during this
incident. (d.at 1 26.) Smith complained to Emmitt about the presence of asbestos in the
apartment and the dger it presented.ld. at I 26.) Notwithstanding these complaints, Emmitt
directed Barbosa and Smith to scoop up the asbestos and the debris with a shovel and dump them
into the hole in the wall.ld. at  27.) Barbosa and Smith then used drywallpdaster to patch
up the wall. Id. at  28.) Unbeknownst to Emmitt, Smith photographed the scene and placed a
pile of the debris in a plastic bagd.(at  29.)

Emmitt informed Wright that the “repairs were going wellld. @t 1 30.) When Wright
inquired about “the little white stuff floating in the air,” Emmitt responded theatdsd not need
to not worry about that.ld. at § 31.) Relying on Emmitt’'s assurance, Wright and her children
continued to reside in the apartmeid. at § 32.)

On Jauary 22, 2010, a reporter from the Philadelphia Daily News appeared at Wright's

door and informed her that her apartment may have an asbestos prddlgnn the following

3For purposes of these Motions, the factual allegations in the Complaint are taken to be
true. See Rocks v. City of Phi]l&868 F.2d 644, 645 (3d Cir. 1989).



weeks, the Asbestos Control Unit of the Philadelphia Health Department, tinertémental
Protection Agency‘EPA”), and the Philadelphia Daily News inspected and tested the apartment
for asbestos. |Id. at  33.) The testing performed by the Philadelphia Health Department
revealed the presence of asbestos in Wright's basemdnat { 34.) The Department

immediately sealed off the basement and affixed a bright orange wargmtp the door. I4.)

The testing done on behalf of the Philadelphia Daily News also found asbédi@s.{(35.)

The “visual only” inspection performed on behalf of PHA found no asbestos. At the time the
Wright Complaint was filed, the EPA had not yet issued its findinigs.a{ 1 36.)

PHA advised Wright to throw away all of the family’s clothing and the Philadelphi
Health Department recommeéed that Wright discard all of the personal property in her
basement, including clothing, toys, and furnituriel. &t 71 3839.) Wright followed the
Philadelphia Health Department’s recommendation and discarded over $10,000 in personal
property. (Pls.” Resp. Ex. A.) PHA retained an asbestos abatement contragtairtthespipe
insulation and clean out the basemeind. 4t { 38.) The Philadelphia Health Department has
required that Wright and her children vacate the premises. At the time th@adrwas filed,
Wright and her children had been living in temporary housiidy.at 1 40.)

2. The Goins Complaint

In September 2009, Goins resided with her daughter in apartment unit 515 in the Hill
Creek Apartments, which was adjacent to Wright's apartment. (Goins Compl. {1 1942n) W
PHA maintenance workers were fixing leaking pipes in Wright's apartrasrtescribed above,
they broke through a wall in the basement that joined Wright's and Goins’s apisctmi@. at
21.) Goins was unaware of the scope of work performed in Wright's apartment unéiaghe r

about it in the Daily News in February 2010d. @t 1 30.) After reading about the work done in



Wright's apartment, Goins spoke to Wright about id. &t  32.) Wright informed Goins that
the air in her basement had tested positive for the presence of ashiesttsy 83.) She further
informed Goins that her basement had been sealed off, that she was advised to dikoayd clot
and other personal property that had been in the basement, and that she had been required to
vacate the apartment for her safety and welfaige.af 11 33, 37-39.) Goins then recalled that in
the fall of 2009, she had observed airborne white materials in the air of her bas@dent]
41))
3. The Banks Complaint

In September 2009, Banks resided in apartment unit 509 in the Hill Creek Apartments,
which was adjacent to Wright's apartment. (Banks Compl. 1 19-20.) When PHA nracetena
workers were fixing leaking pipes in Wright's apartment, as describeckathmy broke through
a wall in the basement of Bank’s apartmenid. 4t § 21.) Banks was unaware of the scope of
work performed in Wright's apartment until she discussed it with Wright in March 20d.Gat (
1 29.) Wright informed Banks that her basement tested positive for the presermestisas
(Id. at 1 31.) Wright also informed Banks that her basement had been sealed off and that the
Philadelphia Health Department had ordered PHA to remediate the asbestosasenesrii.
(Id. at  34.) Because of concern about possible asbestos contamination, Banks hired an
independent contractor to do sampling and testing to determine if there wdesasbher
basement. Id. at § 35.) When the test occurred on July 20, 2010, asbestos fibers, debris and
contamination were found to be presend. &t 7 2.)

4. Defendants’ Policiés

* Plaintiffs each allege the same faabout Defendants’ policies. We cite only to the
Wright Complaint.



Plaintiffs allege that from as early as 2004, Defendants have had agidhding to
disclose the presence of asbestos in property owned and operated by PHA. Qamght{
45.) Plaintiffs allege that Defendants have utilized unsafe and unlawful psacticisposing
of and handling asbestos found in PHA propertiéd. af 1 46.) In addition, Plaintiffs contend
that Defendants punish PHA employees who complain about the dangerous methods of handling
asbestos.|d. at 1 47.)

On February 1 and 2, 2010, the Philadelphia Daily News printed two articles about the
incident that occurred at Wright's apartment and PHA'’s policies concerridegtas removal.
(Id. at Exs. A & B.) In the first article, Smith and Barbosa described how theyved the
orders of their supervisor, Emmitt, and shoveled the exposed asbestos debris back into a hole in
the wall. (d.at Ex. A.) These practices, they miain, were routine at the Hill Creek
Apartments. Ifl.) PHA general manager, Defendant Tillman, denied the allegations and
dismissed Smith as a “disgruntled employeéd.)( According to the second article, more than a
dozen former and current PHA werls called the Daily News and described the incident at
Wright's apartment as commonld(at Ex. B.) The workers contended that supervisors often
ordered them to discard asbestos debris inside walls or toss it into PHA dumpdter$hdse
who refused to comply were fired.Id(at Exs. A & B.) The articles recount other similar
incidents involving PHA employees.ld(at Exs. A & B.)

Plaintiffs argue that Defendants’ policies regarding asbestos removaei#
regulations, Pennsylvania Department of Environmental Protection regulatioRgnihgylvania
Asbestos Occupations Abatement Accreditation and Certification Act, anthithdd®phia

Code.



. LEGAL STANDARD

Under Federal Rule 8(2), “[a] pleading that states a claim for relief must contain a
short and plain statement of the claim showing that the pleader is entitled to feédf.R. Civ.
P. 8(a)(2). Rule 12(b)(6) provides for the dismissal of a complaint, in whole or ifopart,
failure to state a claim upon which relief can be grang&eeFed. R. Civ. P. 12(b)(6). A motion
under Rule 12(b)(6), therefore, tests the sufficiency of the complaint adernseading
requirements of Rule 8(a). “To survive a motion to dismiss, a complaint must confaiiesuf
factual matter, accepted as true, to ‘state a claim to relief that is plausitddame.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y650 U.S. 544, 570
(2007)). A complaintitat merely alleges entitlement to relief, without alleging facts that show
entitlement, must be dismissefiee Fowler v. UPMC Shadysjd&8 F.3d 203, 211 (3d Cir.
2009). Courts need not accept “[tlhreadbare recitals of the elements of a cadiesm pf ac
supported by mere conclusory statements . Igbal, 556 U.S. at 678. “While legal
conclusions can provide the framework of a complaint, they must be supported by factual
allegations.”Id. at 679. This *“does not impose a probability requiremetiteapleading stage,’
but instead ‘simply calls for enough facts to raise a reasonable expediatidistovery will
reveal evidence of the necessary elemenrtiillips v. Cnty. of Allegheny15 F.3d 224, 234 (3d
Cir. 2008) (quotingr'wombly 550 U.S. at 556).

In determining whether dismissal of the complaint is appropriate, courts useartwo
analysis.Fowler, 578 F.3d at 210. First, courts separate the factual and legal elements of the

claim and accept all of the complaint’'s wpleaded facts asue. Id. at 210-11. Next, courts



determine whether the facts alleged in the complaint are sufficient to showetipéitttiff has a
“plausible claim for relief.” Id. at 211 (quotindgbal, 556 U.S. at 679). Given the nature of
the twopart analys, “[d]etermining whether a complaint states a plausible claim for relief will
.. . be a contexdpecific task that requires the reviewing court to draw on its judigedreence
and common sense.McTernan v. City of Yorb77 F.3d 521, 530 (3d Cir. 2009) (quoting
Igbal, 556 U.S. at 679).

1. DISCUSSION

A. Legal Harm under Section 1983

Defendants argue as a threshold matter that Plaintiffs have not sufferedainyarm.
This argument is based in part on Defendants’ suggestion that Plairaiffaot recover for
emotional distress arising out of their exposure to asbestos. Defendants’ argameritam
Plaintiffs’ allegations about theffect of asbestos exposure on their heal8ee(right Compl.
1 42; Goins Compl. 11 41-42; Banks Comfff. 3536.) Defendants describe this emotional
distress as the “sole harm averred” in the Complaints. However, they included agfaotheir
Motion noting that Wright lost personal property in her basement because of thesasiest
PHA Defs.” Mot. Dismiss 11 & n.4.)

Defendants are correct that Plaintiffs may not recover for their emotictiedst. See
Fontroy v. Owensl50 F.3d 239, 244 (3d Cir. 1998) (finding no § 1983 cause of action for
emotional distress caused by exposure to asbestos where plaintiff satigyesbent physical
injury); Simmons v. Pacor, Ind574 A.2d 232, 238 (Pa. 1996) (finding no recovery for
emotional distress caused by increased fear of cancer).

Plaintiffs admit that they have not manifested any physical injagesresult of their

exposure to asbestos. Indeed, Plaintiffs agree with Defendants that thegtrbang suit for



emotional distress under these circumstances. Plaintiffs contend, howaténey sustained
injuries in the form of property loss and expenses for future medical monitoringreWe a
satisfied that Plaintiffs have alleged legally cognizable harms.

Initially, Wright has properly made a claim for compensatory damageghidrgues
that she had to discard more than $10,000 in personal property from her basement because of its
exposure to asbestos. Compensatory damages for monetary harm are recondealgel 983.
See Memphis Cmty. Sch. Dist. v. Stachdvq U.S. 299, 307 (1986). Defendants did not
respond to this argument. They did recognize the property loss as a possible hirotriote,
but failed to explain why this does not constitute an injury in Wright's federaltedata
claims. We note that neither Banks nor Goins claims to safferedanyloss of personal
property because of asbestos exposure.

Next, we must decide whether medical monitoring is a compensable injury under § 1983.
The text of § 1983 does not provide the answer. Consequently, we apply the analysis mandated
by 42 U.S.C. § 1988 to determine if medical monitoring may be properly pled as damages under
8 1983. See Fontroy v. Owenblo. 86-4958, 1996 WL 571149, at *3 (E.D. Pa. Oct. 2, 1996),
aff'd, 150 F.3d 239 (3d Cir. 1998) (applying 8§ 1988 to determine whether damages for emotional
distress is permitted under § 1983). Section 1988 sets forth a three-step processfiongde
sources of law when the relevant rule is abs@&otnett v. Grattan468 U.S. 42, 47-48 (1984).
Initially, the courts must determine whether the civil rights statutes themselwedepaaule
that carries the statutes into effect. If the statutes contain a dejictbe court then looks to the
state law of the forum to fill the gap. Finally, the court applies state law only idt is
“inconsistent with the Constitution and laws of the United Statés.at 48 (quoting 8§ 1988);

see Fontroy153 F.3d at 24. “In resolving questions of inconsistency between state and federal

10



law raised under 8988, courts must look not only at particular fedlstatutes and
constitutional provisions, but also at ‘the policies expressed in [thelRpBertson v. Wegmann
436 U.S. 584, 590 (1978) (citations omitted).

In Fontroy, the court undertook this three-step inquiry to address the issue of whether
8 1983 permitted the recovery of monetary damages for fear of contracting cancénd
exposure to asbestos absent physical injury. 1996 WL 571149, at *3. After determinihg that t
federal civil rights statutes do not contain an applicable rule, the court lookedriosyRania
Supreme Court decision, which held that the fear of asbestied cancer is not a compensable
injury. 1d. (citing Simmons674 A.2d at 238). Since this rule of law was neither inconsistent
with federal law nor inimical to theolicies underlying 8 1983, the court applied Pennsylvania
law to the plaintiff's constitutional claimld. at *4.

In this case, Plaintiffs cite the caseR#dland Soccer Club, Inc. v. Department of the
Army, 696 A.2d 137 (Pa. 1997), a Pennsylvaniar&ue Court decisignn support of their
argument that medical monitoring is an actionable harm under § 1983. Defendants counter that
physical injury is a prerequisite to recovery. Defendants also contend that tbe Staites
Supreme Court casdetro-North Commuter R.R. v. Buck]&21 U.S. 424 (1997) militates
against Plaintiffs’ argument. While the parties do analyze these authdhiy do not address
the legal framework set forth in 8 1988, within which Congress requires the courts tgidentif
sources of law under the civil rights statutes. We will apply the& framework to the
arguments of the parties.

As noted above, federal law does not specify whether § 1983 allows for the recovery of
damages in the form of medical monitorirfgee Fatroy, 1996 WL 571149, at *3. We

therefore turn to Pennsylvania law to fill the void left by federal law. Thed$3#vania Supreme

11



Court recognizes damages for expenses incurred for medical monitBrmgions674 A.2d at
239-4Q Redland 696 A.2d at 145-46. IBimmonsthe Court, relying in part on the reasoning of
a Third Circuit case, recognized that recovery for medical monitorirapgsrbpriate and just.”
However,Simmonsnvolved plaintiffs diagnosed with asymptomatic pleural thickening caused
by occupational exposure to asbestos. 674 A.2d at 239 (eitregPaoli R.R. Yard PCB Litig.
916 F.2d 829 (3d Cir. 1990)). Redland when the plaintiffs sought the creation of a medical
monitoring trust fund, the Court determined that a comtaandaim for medical monitoring
exists in Pennsylvania. 696 A.2d at 139-40, 145. The CoRedhlanddetermined thatot

prevail on a commotaw claim for medical monitoring, a plaintiff must prove the following
elements: 1) exposure greater than normatdracind levels; 2) to a proven hazardous
substance; 3) caused by the defendant’s negligence; 4) as a proximate tasutxpbsure,
plaintiff has a significantly increased risk of contracting a serioastl@isease; 5) a monitoring
procedure exists that makes the early detection of the disease possible; é3¢hbgut
monitoring regime is different from that normally recommended in the absétioe exposure;
and 7) the prescribed monitoring regime is reasonably necessary accordintgtoporary
scientific principles.ld. at 145-46. Contrary to Defendants’ suggestion, there is nothing in these
elements that requires Plaintiffs to manifest physical symptoms of asbestearexipefore they

may recover the cost of medical monitorfhg.

® Defendants cit&immonsn support of their argument that a medical monitoring claim
requires physical symptom&immonshowever, did not articulate the elements of a medical
monitoring cause of action. The court recognized medical monitoring as a vidphait the
plaintiffs did not seek relief on that groun8immonsg74 A.2d at 233#0. InRedland the court
for the first time announced the elements of the tort. 696 A.2d at 145-46. Plaintiffs point out,
and we agree, that there is no requirement that the plaintiff manifest plsysng@ioms from the
exposure to the hazardous substarideat 144 (““The injury in a medical monitoring claim is
the cost of the medical care(guotingin re Paoli 916 F.2d at 850)). Defendants do not
respond to this argument.

12



The final $ep of the inquiry focuses on the predominance of the federal interest: courts
are to apply state law only if it is consistent with the Constitution and federaBlamett 468
U.S. at 48. IBuckley the Supreme Court held that a railroad worieo was negligently
exposed to asbestos, but without any physical symptoms, could not recover for negligent
infliction of emotional distress under the Federal Employers’ Ligbiit (“FELA”), 45 U.S.C.

88 5let seq.521 U.S. at 426-27. The plaintiff also sought, and the Second Circuit permitted,
lump-sum damages for related medical costis.at 438-40. The parties Buckleydid not

dispute that an exposed plaintiff can recover reasonable medical monitoring andtgvhen
symptoms developld. at 438. As for the question before the Counthether medical costs
arising out of the negligent exposticea toxic substance constititesufficient basis for tort
recovery—there were no other FELA decisions on point.

The Court iBBuckleysurveyed stat&aw cases, including the Third Circuit case applying
Pennsylvania law relied upon Bymmonsto answer this questiorid. at 440 (reviewing cases,
includingIn re Paoli 916 F.2d 829). The Court found that the slavecases that permitted
recovery did not endorse a traditional cause of action for lump-sum damdgas440-41.
Instead, the courts in these cases imposed special limitations on the medicalimgonitor
recovery, such as creating coeaupervised fundsSee, e.gAyersv. Jackson525 A.2d 287,

314 (N.J. 1987)Hansen v. Mountain Fuel Supply C858 P.2d 970, 982 (Utah 1993).

After weighing the competing consideratienthe difficulty in determining the necessary
extra monitoring costs, the potential to flood the doek#t less important cases, the presence
of existing alternative sources of payment, the economic burden placed on & pdadtihe
mitigated costs of preventive car¢ghe BuckleyCourt held that the plaintiff was not entitled to

an award of lump-sum damages for medical monitoring under FELA. 521 U.S. at 440-44. The
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Court specifically noted, however, that its holding was limited to damages gptheanctioned
by the Second Circuitld. at 444 (*"We need not, and do not, express any view here daout t
extent to which the FELA might, or might not, accommodate medical cost recovesynate
finely tailored than the rule we have considered.”).

Thus, Pennsylvania law permits recovery for medical monitoring absent phggicg
and the United States Supreme Court, at least when applying FELA in the afhbexp-sum
damages, does not. Section 1988 requires cuagply the state law unless it is inconsistent
with federal statutes and constitutional provisions, or the policies expréssed.t We are
satisfied that the applicable Pennsylvania law is consistent with federal laan thé
Pennsylvania Supreme Court articulated the elements of a cotamanedical monitoring
cause of action in Pennsylvania, it did so in the context of estalglia medical monitoring trust
fund. See Redland96 A.2d at 147. The United States Supreme Court has not offered an
opinion on the viability of medical monitoring trust funds as a form of damages. Rather
Buckley the Court specificallgxpressedts reluctance to adopt a tort rule permitting the
recovery of lump-sum damages absent physical injury. 521 U.S. afféé0efore,
Pennsylvania law and federal law do not conflict here because the medical mgrigdrunder
Pennsylvania law, which permits the creation of a supervised fund, can be recorthiled w
Buckley which prohibits a plaintiff without physical injury from recovering lump sum dasage
for medical monitoring.

Since Pennsylvania law and federal law can be reconciled, we will Bpplysylvania
law to fill the gaps left by 8983, in accordance with § 1988. To the extent that Plaintiffs seek
to establish a fund for financial expenses for increased medical monibecagse of their

exposure to asbestos, they have suffered amadti® harm compensable undet333.
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Although Plaintiffs do not use the magic word “fund,” they do request “annual medical
monitoring.” Insofar as Plaintiffs demand lump-sum damages, this form dfiraenot been
recognized by the Pennsylvania Supreme Court and has been expressly rejdwtddrigd
States Supreme Court. Plaintiffs, therefore, may not recover lump-sum damages

B. Count Il - State-Created Danger Claim (Count I1)

For ease of analysis, we address the staated danger claifirst. Plaintiffs allege that
Defendantsaffirmative conduct violated their rights under the First, Fifth, and Fourteenth
Amendments. At the outset, we must dismiss Plaintiffs983 statesreated danger claim to the
extent that it relies on the Firahd Fifth Amendments. Plaintiffs assert no basis of recovery
under the First Amendment. Moreover, the Fifth Amendment restricts fegeeinment
action,seeNguyen v. U.S. Catholic Conferen@d9 F.2d 52, 54 (3d Cir. 1983), and this case
only involves state actors. Plaintiffs do not respond to these arguments mademyaDe.
(SeePIs.” Resp.) We will confine ourselves to the Fourteenth Amendment.

1. State-Created Dang€aim

The Due Process Clause of the Fourteenth Amendment provideptha®tate . . . shall
deprive any person of life, liberty, or property, without due process of law.” U.S. Caestda
XIV 8§ 1. Generally, the Due Process Clause is not violated where the state faiketd ipgo
citizensfrom harm DeShaney v. Winnebago Cnty. Dep’t of Social Se489. U.S. 189, 195,
202 (1989) (recognizing that the Due Process Clause “forbids the State ritsr]fdepriv[ing]
individuals of life, liberty or property without ‘due process of laws’ but its langeagaot &irly
be extended to impose an affirmative obligation orStage to ensure that those interests do not
come to harm through other means”). However, under thestdted danger theory, the state

may be subject to liability when itdcts in a way thahakes a person substantially more
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vulnerable to injury from another source than he or she would have been in the absence of state
intervention.” Perez ex rel. Estate of PerezCity of Phila, 701 F. Supp. 2d 658, 664 (E.D. Pa.
2010) (quotingschiebew. City of Phila, 320 F.3d 409, 416 (3d Cir. 2003)).

The four elements of a stateeated danger claim are: 1) the harm ultimately caused was
foreseeable and fairly direct; 2) a state actor acted with a degree of ctyghhbtlishocks the
consciencg3) a relationship between the state and the plaintiff existed such that the plaastiff
a foreseeable victim of the defendant’s acts, or a member of a discrete classns pelgected
to the potential harm brought about by the state’s actions, as opposed to a member ofcthe publ
in general; and 4) a state actor affirmatively used his or her authorityay that created a
danger to the citizen or that rendered the citizen more vulnerable to danger than tetd tiot s
acted at all.Bright v. Westmoreland Cnfy143 F.3d 276, 281 (3d Cir. 2006) (citations omitted).
Defendants argue that Plaintiffs’ claim fails to satisfy the first, secondfoamth elements of the
test.

As to the first element, Defendants reiterate that Plaintiffs sufferéat@seeable harm.
Defendants correctly argue that emotional distaeskthe fear of disease, absent physical injury,
do not qualify as legal harms. However, for the reasons stated above, we regadabDtf
interpretation of Plaintiffs’ injury. Accepting the facts in Plaintiffs’ Complaasdrue, it is
evident that the PHA maintenance crew, acting in accordance with PHA policiesdcau
asbestos to become airborne in Wright's basement when repairing leakisgapige¢hat the
asbestos seeped into the apartments of Goins and Banks. Plaintiffs claim tivbatires as a
result of their asbestos exposure: medical monitoring and property damage harhes&vere
also foreseeable. “[A] harm is foreseeable when a state actor has actual awaaseess) b

concrete information, of a risk of harm to an individual or class of individuals such tlzatttine
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is on notice that his or her act or failure to act significantly enhancesskaf tharm.” Gremo

v. Karlin, 363 F. Supp. 2d 771, 784 (E.D. P@02). Plaintiffs allege that the PHA maintenance
crew was aware that airborne asbestos poses health risks to those wiposee é&xit. The

PHA maintenance crew was therefore on notice that causing asbestos to belsome air
Wright's apartment could harm thoa#ao were exposed to the asbestos. We are satisfied that
Plaintiffs sufficiently allege that Wright's property loss and Plaintiffstsmf medical

monitoring are direct and foreseeable consequences of Defendants’ conduct.

Defendants alsorgue that their conduct does not shock the conscience. According to
Defendants, Plaintiffs’ allegations instead closely resemble an ordieglgence claim. To
determine whether a defendant’s conduct reached the level of shocking the censaarts
evaluate the conditions under which a defendant a¢tadcher v. Cnty. of Buck455 F.3d 418,
426 (3d Cir. 2006) (citing cases). Where a defendant is “confronted with a hypergezts
environment such as a higpeed chase . . . it is usually neeegdo show that the officer
deliberately harmed the victimId. (citations omitted).However, where a defendant proceeds
in a deliberate fashion, as is the case here, “deliberate indifference may berduffishock the
conscience.’Estate of Smith. Marasco 430 F.3d 140, 153 (3d Cir. 2005) (internal quotation
marks and citations omitted).

Plaintiffs allege that the PHA maintenance crew acted with deliberate iedifier The
PHA maintenance crew knew full well that they had caused asbestesdme airborne in
Wright's basement through their handling and disposal of the pipe insulation. Theyhiatew t
asbestos was a hazardous substance. Nevertheless, they did not inform Wrighsloéshes, as
was allegedly PHA'’s policy. Instead, they placed the asbestos back into tireebasall and

advised Wright that she had nothing to worry about, even when she asked about “the {dtle whi
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stuff floating in the air.” Likewise, the PHA maintenance crew did not inforrm&aoi Banks of

the presencef asbestos in Wright's basement, even though their basements were also exposed
to the asbestasden air in Wright's basement while the repairs were being done. As a result,
Plaintiffs continued to live in this asbestogested environment for months. Asbestos has been
known to be a highly toxic, dangerous, and disgaeducing substance for many decades.

Under these circumstances, it cannot be reasonably argued that the PHAanastzew did

not act with deliberate indifference that shocks the conscience.

Finally, Defendants contend that Plaintiffs fail to sufficiently allegedlieth element of
the test—whether the state actor affirmatively created the danger. This elemenerhegkin
down into three necessary conditions: 1) a state actor exercised his or hetya@hthe state
actor took an affirmative action; and 3) this act created a danger to the citresdered the
citizen more vulnerable than if the state had not acted a¥all.. United State484 F.3d 634,

639 (3d Cir. 2007).

Defendants do not contend that Plaintiffs fail to satisfy this element as to PHA and
Emmitt. They argue that Plaintiffs do not sufficigrallege that Defendants Greeiieelly,

Carter, Quimby, Caldwell, and Tillman took affirmative acts that@d Plaintiffs in dangét.
According to the ComplainGreenegKelly, Carter, QuimbyCaldwell and Tillmanwere all in
managerial or supervisory roles, and were not directly involved in the incidiamg gse to this

action! Plaintiffs allege thathese Defendants “promulgated policies, plans, procedures, rules

® Although Goins and Banks do not explicitly argue that Kelly did not take an affienati
act, they allege Kelly is liable under the theory of successor liability bebhauwas Greenése
successor. (Goins Motion to Dismiss 4 n.3.) Therefore, where Plaintiffs makguameat as to
Greeneewe will also apply it to Kelly.

" Greeneavas the Executive Director of the PHA, Kelly was PHA'’s successor Executive

Director, Cater was PHA'’s Assistant Director of Operations, Quimby was PHA'’s Eixecu
General Manager of Operations, Caldwell was PHA’s Executive General Marid&yeperty
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and regulations concerning PHA'’s activities with respect to the inspectiectidat removal

and disposal of asbestos materialdd. &t § 15.) Plaintiff also alleges that Tillmaltegedly

gave a statement to the Daily News denying the presence of asbestos at Wrigin'srapar
characterizing Smith as simply‘disgruntled employee.” Id. at § 52.)Emmitt directed a PHA
maintenance workerRudy Barbosa-and a PHA construction woek—Robert Smith—to

repair the leaky pipe in Wright's basement when the PHA workers encountbestioss Smith

and Barbosa confronted Emmitt about the asbestos, noting the danger it presented.tH2ssgpit
concerns, Emmitt advised the workers to scoop the asbestos back into hole in the wall, and cover
the hole with drywall. 1¢l. T 2629.)

Because respondeat superior does not apply to 8 1983 claims, Plaintiff must alkege fact
sufficient to show that each of the individual PHA Defendants had personal involvement in the
alleged constitutional harnSee Igbgl556 U.S. at 676 (noting that, because vicarious liability is
inapgicable to§ 1983 suits, d plaintiff must plead that each Governmefficial defendant,
through the official’s own individual actions, has violated the Cortiliit); Baraka v.
McGreevey481 F.3d 187, 210 (3d Cir. 2007) (“A defendant in a civil rights action must have
personal involvement in the alleged wrongs to be liable, and cannot be held responsible for a
constitutional vitation which he or she neither participated in nor approyé€ihternal
guotation marks and citations omitted). Personal involvement can be establishedtwith fa
showing that the defendant personally directed or actually participated insitt@nauct, or with
facts showing that the defendant had knowledge of and acquiesced in the miscBnittugt.

United States Bp't of Justice392 F. App’'x 11, 14 (3d Cir. 2010) (citifgpde v. Dellarciprete

845 F.2d 1195, 1207 (3d Cir. 1988)).

Management Operations, and Tillman was PHA's General Manager of Conatnumsc
(Compl. 11 813.)
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Plaintiffs’ allegations againgéreene Kelly, Carter, Quimby, Caldweland Tillman
center on these Defendantsles as PHA managers and supervisors. In the Third Circuit, there
are two theries of supervisory liability:

one under which supervisors cae lable if they established and maintained a

policy, practice or custom which directly caused the constitutional harm, and

another under which they can be liable if theyipgurated in violating plaintiffs

rights, directed others to violate them, ortles persons in charge, had knowledge

of and acquiesced in their subordinates’ violations.

Santiago v. Warminster Twp629 F.3d 121, 129 n.5 (3d Cir. 2010) (internal quotation marks
omitted). Plaintiffs’ claims again&reeneKelly, Carter, Quimby, Cdlwell, and Tillmanfall
under the first theory of supervisory liabilitythat these Defendants established and maintained
an unconstitutional policy, practice or custom concerning the treatmentest@simaterials.
Plaintiffs allege that these policieshich Emmitt and the PHA maintenance crew knowingly
followed, created a danger to Plaintiffs by exposing them to asbestos ihahes for months.
Defendants argue that Plaintiffs only make generalized assertions asta&@s’ role in the
adoption of such asbestos policies. Notwithstanding the general nature of trgegeableve
are satisfied at this juncture that the allegations are sufficient to withstand tioadvis to
GreeneKelly, Carter, Quimby, Caldwell, and Tillman. Prior to disegy Plaintiffs are not
required to spell out with great specificity the role of each Defendant.

As to Emmitt, the Complaint alleges sufficient facts revealing his personal @meht
in the alleged constitutional harm. Emmitt was the supervisor at the scene whremnddnat i
took place. When the PHA maintenance workers advised Emmitt about the preseshesioisa

he directed that the workers place the asbestos back into the wall of Wrigktiseoasnd cover

it with drywall.
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2. Qualified Immunity

Each of the individual Defendants is named in his or her individual and official
capacities. Where a suit is brought against a public official in his or her béfagacity, the suit
is treated as if it were brougagainst the employing governmental enti8ee McGreevy v.
Stroup 413 F.3d 359, 369 (3d Cir. 2005) (quotations omitted). Because Plaintiffs bring suit
directly against PHAthe employing government entity hetfge-claims against the individual
Defendantsn their “official capacities” are duplicative.

As to the claims brought underl883 against Defendan®&eene, Kelly, Carter,
Quimby, Caldwell, Emmitt, and Tillman in their individual capacities, Defendants tfaes
affirmative defense of qualifie@nmunity. The doctrine of qualified immunity shields state
officials from constitutional liability insofar as “their conduct does not viatégarly established
statutory or constitutional rights of which a reasonable person would have knaaridw v.
Fitzgerald 457 U.S. 800, 818 (1982). A court evaluating a claim of qualified immunity “must
first determine whether the plaintiff has alleged the deprivation of an acnstitational right at
all, and if so, proceed to determine whether that rigistelearly established at the time of the
alleged violation.”Conn v. Gabbert526 U.S. 286, 290 (1999).

We have already determined that Plaintiffs were deprived of a constitutgirteof due
process. Within the contours of the Due Process Clause, this right can be bresadhedeas
the right to be free from bodily integrity from stateeated dangerf @asbestos exposur&ee
Estate of Lgano v. Bergen Cnty. Prosecut®Office 769 F.3d 850, 858 (3d Cir. 2014)
(recognizing that “[ijndividuals have a constitutional liberty interest in peddoodily integrity
that is protected by the Due Process Gdanfsthe Fourteenth Amendmentl),R. v. Sch. Dist. of

Phila., --- F. Supp. 3d--, 2014 WL 6490756, at *11 (E.D. Pa. 2014) (holding that the plaintiff
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had a constitutional right under the Fourteenth Amendment to bodily integrity from the
defendant undehe statecreated danger theory).

Having concluded that Plaintiffs alleged the deprivation of an actual caiostalright
under the state-created danger doctrine, we must proceed to the second step af qualifie
immunity—whether this constitutional righttas clearly established at the time the violation
occurred® The principle underlying the second step of the analysis is n@&e Hope v.
Pelzer 536 U.S. 730, 739 (2002). The constitutional right must be “sufficiently clear and well-
defined so that ‘a reasonable official would understand that what he is doing violateghtiia
Gremo v. Karlin 363 F. Supp. 2d 771, 791 (E.D. Pa. 2005) (ggdaZarswell v. Borough of
Homestead381 F.3d 235, 242 (3d Cir. 2004)).

The Third Circuit has recently stated that a due process interest may be “clearly
established” even in the absence of precedential case law on lpagiaing 769 F.3d at 858
(“[The plaintiff] can overcome [the defendant’s] qualified immunity defense without pgovi
that we have previously issued a binding decision recognizing a state-creajedidahe
context of the disclosure of a confidential informant’s status, and the Distuidterred in

requiring it to do so.”).

8 Plaintiffs point to the Toxic Substances Control Act (“TSCA”), 15 U.S.C. §§ 2601
seq, ostensibly as a source of clearly established federal law that bars quidifiedity.
While the violation of a federal statute may form the basis o288 claim,Wright v. City of
Roanoke Bdevelopment & Housing Autid.79 U.S. 418, 423 (1987), Plaintiffs do not argue that
the TSCA is enforceable under § 1983. Indeed, the TSCA does not provide individuals with a
private right of action for damages. Wae&ongress forecloses the filing of a private cause of
action, a plaintiff may not bring a®83 claim to enforce a federal statuBee Wright479 U.S.
at 423;Hurt, 806 F. Supp. at 524. Since Defendants did not deprive Plaintiffs of any actual
constitutional rights under the TSCA, we need not consider whether the purported right was
clearly established.
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In this case, there is no binding Third Circuit precedent recognizing acstated
danger claim on the facts presented Hetdéowever, this does not end the analysis. “Instead of
conductinga ‘factby-fact match up,’L.R, 2014 WL 6490756, at *11, we must focus our
inquiry on the second prong on “whether it would be clear to a reasonable [governmeni official
that the alleged [release] waslawful under the circumstancesl’aganqg 769 F.3d at 859.

In L.R. v. School District of Philadelphidudge DuBois recently concluded that a
plaintiff’'s due process right to bodily integrity was clearly establisheddrabsence of any
factually-similar binding Third Circuit decision. In that case, plaintiff, a pao¢iat
kindergartener in the Philadelphia School District, brought a claim againstibel slistrict and
a teacher for relesang her daughter to a stranger, a decisionutiatatelyled to the child’s
exposure to sexual assault. Recognizing the Tirclit's recent departure from requiring
precedential authority on point to inform the “clearly established” prong of théiepia
immunity analysis, the district court relied on the broader inquiry estathlislhe@ganothat a
right is clearly establieed if it would have been clear to a reasonable government official that the
conduct was unlawful. 2014 WL 6490756, at *11-12. The court recognized that although the
Fourteenth Amendment does not require the state to affirmatively act totpt®tatizens, it

does create an obligation to avoid placing its citizens in danger.

® There is, however, a case in the Sixth Ciragtually similar to this casthat provides
some guidance to the analys&eUpsher v. Grosse Pointe Pub. Sch. S385 F.3d 448 (6th
Cir. 2002). AlthougtUpsherwas not a statereated danger case and did not specifically address
qualified immunity, it is useful in determining if Defendants had notice that theaigssue
here was clearly establishebh Upsher school custodians brought 8 1983 claims against the
school after they were exposed to friable asbestos because the school dieectidrémove
asbestos tiles from a school building. at 450. The plaintiffs claimethi¢y suffered from
respiratory irritations and other physical problems from the asbestos explos@ate450-51.
The Sixth Circuit found that while the plaintifisomplaint adequately allegegi1983 claims, the
plaintiffs’ claims failed at the summarnudgment stage because the plaintiffs did not show that
the defendants made a deliberate decision to inflict pain or bodily injury on dmgy @ihintiffs.
Id. at 453.
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Here, we are satisfied that it would have been clear to a reasonable PHAentpkty
causing the release of airborne asbestos in Plaintiffs’ home and then tatiogfy Plantiffs or
acting in any way to mitigate the harm caused by the release, was unlavduthad
circumstancesThe Third Circuit recognized the stateeated danger theory for the first time in
Kneippv. Tedder95 F.3d 1199 (3d Cir. 1996), more than 10 years before the incident giving
rise to this litigation. Defendants’ conduct is precisely what caused tgerdarthis instance.
Defendants cannot possibly claim that they were unaware about the riskstadseitia
asbestos.In 2003, the Third Circtistated that[t] he dangers of asbestos are well established
and require noeaffirmation or additional proof. Brennan v. Norton350 F.3d 399, 415 (3d Cir.
2003). Congressecognized asbestts be a dangerous toxic chemical in the 1970s, decades
befare the incident in this action occurr€ The health effects associated with asbestos
exposure have been within the putsliknowledge for years. We are satisfied that Plaintiffs’
constitutional right to bodily integrity as it related to the stagated danger of prolonged
asbestos exposure was clearly established at the time the constitutionatidepoccurred.
Qualified immunitydoes not apply in this case.

3. PHA'’s Liability

As a public housing authority, PH4ualifies as a government entity, specifically a
municipal corporation, for the purposes df$83. Watson v. Phila. Hous. Autt629 F. Supp.
2d 481, 485 (E.D. Pa. 2009). As a municipal corporation, PHA cannot be sulsgspidadeat
superiorliability for a 8 1983 violation.Bielevicz v. Dubinom15 F.2d 845, 850 (3d Cir. 1990).

Municipal liability “must be founded upon evidence that the government unit itggdbsted a

91n March of 1971, the Environmental Protection Agency identified asbestos as a
hazadousair pollutant under the Clean Air Act. 36 Fed. Reg. 5931 (March 31, 1971). In 1973,
the EPA promulgated regulations, the National Emission Standards for Hazardoo#utanies
(“NESHAP?”), which included regulations on the handling of asbestos. 40 C.F.R. 61, Subpart M.
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violation of constitutional rights.ld. Therefore, proving a constitutional violation of state
actors under the stateeated danger doctrine by itself is not enough to implicate municipal
liability. Nawuoh v. Venice Ashby Cm@tr., 802 F. Supp. 2d 633, 639 (E.D. Pa. 20M.B. ex
rel. T.B. v. City of Phila.No. 00-5223, 2003 WL 733879, at *6 (E.D. Pa. Mar. 3, 2003) (citing
Kneipp 95 F.3d 1199)Sciotto v. Marple Newton Sch. Djsf21 F. Supp. 2d 559, 573 (E.D. Pa.
1999).

The Third Circuit has not specifically addressed what additional analysisomus
conducted for municipal liability to attach under the staitste danger doctrind.B. ex rel
T.B, 2003 WL 733879, at *6Sciottq 81 F. Supp. 2d at 573. However, Coumtthis district
have addressed the issue and determined that the Third Circuit would requirgif telai
conduct an analysis undetonell v. Department of Social Services of the City of New, ¥8k
U.S. 658 (1978), to prove that some municipal godiccustom was the proximate cause of the
constitutional violation under the stateeated danger doctrindl.B. ex rel T.B, 2003 WL
733879, at *6;Taxioly v. City of Philg.No. 97-1219, 1998 WL 633747, at *13 (E.D. Pa. Sept.
10, 1998) (“To impose § B3 liability on the City or DHS, Plaintiffs must establish that a
municipal policy or custom was the proximate cause of the violation.”).

Monell provides the framework for determining whether a government entity such as
PHA may be held liable under § 198Bielevicz 915 F.2d at 850. Und&tonell, “the
municipality can only be liable when the alleged constitutional transgressitemes or
executes a policy, regulation or decision officially adopted by the governing batdypmnally
adopted by custom.Beck v. City of Pittsburgl89 F.3d 966, 971 (3d Cir. 1996) (citiMpnell,
436 U.S. 658). Plaintiffs must establish that the policy or custom was the proxauséeaf the

injuries sustained by demonstrating a “plausible nexus or “affirmative tieteen the
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municipality’s custom and the specific deprivation of constitutional rights at i$quspp 95
F.3d 1199, 1213.

Here, Plaintiffs have sufficiently alleged that PHA had a policy and custdaniog to
disclose the presence of asbestos in PHA properties and of improperly handlingpaschglisf
asbestos found in PHA properties. Plaintiffs allege that when the PHA maintenewcacted
SO as to create a danger to Plaintiffs in violation of their constitutional rightsretv was acting
pursuant to PHA'’s policies or customs. These allegations provide a plausible nexaenbetw
PHA'’s policies or customs and the underlying constitutional violation by the indisthia
actors. Plaintiffs have therefore satisfied the requirements to hold PHA Uiadber the state
created dangetoctrine.

Accordingly, Plaintiffs have sufficiently alleged a stateated danger claim under the
Fourteenth Amendment agairi3efendants PHA, EmmitGreene Kelly, Carter, Quimby,
Caldwell, and Tillman.

C. The Monell Claim (Count I)

Plaintiffs allege that all Defendants violated their constitutional rights under i the

announced ivonell '

TheMonell claim must be dismissed insofar as itgarts to hold
Defendants Green&elly, Carter, Quimby, Caldwell, Emmitt, and Tillman individuallyblie.
Monellapplies to the liability of government entities, not individuals.

Defendants argue that Plaintiffs fail to allege a constitutional violation. Defésd

quoting the Supreme Court, contend that there is no constitutional right to housing: “[w]e do not

denigrate the importance of decent, safe and sanitary housing. But the Gonstidas not

1 For the reasons discussed aboveMbeell claim must be dismissed to the extent that
it is based on the First and Fifth Amendments. Plaintiffs implicitly agree. Theyetheir
Monellargument only as a substantive due process claim under the Fourteenth Amendment.
(Pls.” Resp. 22-24.)
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provide judicial remedies for every social and economic ill. We are unable tovparcthat
document any constitutional guarantee of acceswétlidgs of a particular quality.’Lindsey v.
Normet 405 U.S. 56, 74 (1972). Defendants rely-umt v. Philadelphia Housing Authority
where the plaintiffs, residents of housing units managed by PHA, brought suin@lliegi they
were exposed to legmhint. 806 F. Supp. 515, 519 (E.D. Pa. 1992). The court rejected the
argument that PHA had a constitutional duty to provide for plaintiffs’ safety alfdreveld. at
523. The court found that PHA did not violate any affirmative duty of care maruathd
Fourteenth Amendment’s due process clalde(citing DeShaney489 U.S. at 199-200).
Plaintiffs admit that there is no constitutional right to housing. (Pls.” Resp.2&gad,
Plaintiffs style their argument as a substantive due process violation undat¢leeated
danger doctrine.ld.) We have discussed PHA's liability under the statsated danger doctrine
using theMonell analysis. We find that Count | advances the same theory of municipal liability.
Cole ex rel. Cole v. Bigdaver Falls Area Sch. DistNo. 08-776, 2009 WL 890578, at *7 (W.D.
Pa. Mar. 26, 2009) (“Municipal liability is not an alternate theory of liability; &nsadditional
hurdle that must be overcome by a plaintiff in establishing 8 1983 liability of aipaility.”);
M.B.ex rel T.B, 2003 WL 733879, at *6 (finding stateeated danger theory analysis and
Monellanalysis are not alternative theories of municipal liabiliBiit see SciottdB1 F. Supp.
2d at 573 (finding “policy, practice, or custom” tmg is an alternative theory to the stateated
danger theory). Plaintiffs have cited no other constitutional violation on which municipal
liability could be based. Therefore, we are compelled to conclude thdbtinl claim in Count
| is duplicativeof the statecreated danger claim in Count Il as to PH2ount Iwill be

dismissed.
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D. Count Il - Annual Medical Monitoring Claim

Plaintiffs bring a medical monitorgnclaim against all Defendants under 8 1983. We are
unaware of a federal cause of action for medical monitoring. We have deternanBtathtiffs
are permitted to claim damages under § 1983 in the form of medical monitoring. Acagrdingl
separate asse of action seeking the same damages is duplicative and will be dismissed.

E. CountsIV-VII

In Counts IVVII, Plaintiffs assert violations of 8983, the Pennsylvania Constitution,
and Pennsylvania law. Each Count is premised on the same sousedof is asserted
against different Defendants. Count IV is against PHA, Count V is a@aiashe Carter,
Quimby, and Caldwell, Count VI is against Emmitt, and Count VIl is against Tillfhan.

These claims must be dismissed insofar as they relyeoRitst and Fifth Amendments.
They must also be dismissed to the extent they allege violations of the Pennsgiwastisution
and Pennsylvania statutes and regulations under 8§ 1983. A violation of state law cantiod form
basis of a 8983 claim.Elkin v. Fauver 969 F.2d 48, 52 (3d Cir. 1992). In addition, Plaintiffs
acknowledge in their Response that the state and municipal sources of law citedamgsiaint
do not create private rights of action for monetary dam&g&aintiffs also purport to bring a
§ 1983 claim to enforce provisions of the Clean Air Act, 42 U.S.C. 88 @4€dq This claim
has been foreclosed by the Supreme Court, which has held that individuals may nottkaforce
various federal environmental statutes by resort to 8 1888dlesex Cnty. Sewerage Auth. v.

Nat’'l Sea Clammers Ass'd53 U.S. 1, 19-21 (19819¢ee also Powell v. Lennp®14 F.2d 1459,

2Count V is also asserted against Kelly in the Goins Complaint. (Goins Compl.)

3 Plaintiffs identify the following sources of state and municipal law: 1) Perausigly
Constitution; 225 Pa. Code. 88 2°#t seq. 3) Pennsylvania Asbestos Occupations Abatement
Accreditation and Certification Act, 63 Pa. Stat. 88 2804eq. and 4) Philadelphia Code § 6-
610. In their Response, Plaintiffs note that “the various laws and regulatechsncihe
Amended Complaint admittedly provide no private right of action.” (Pls.” Resp. 21.)
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1462 n.7 (11th Cir. 1990) (observing that there is no private right of action under the Clean Air
Act afterMiddlesex County Plaintiffs have abandoned all of these arguments in their Response.
(Pls.” Resp. 21.)

The remaining legal basis for recovery under Counts IV-VIl is the Faiitee
Amendment’s substantive due process clause. After discarding Plaintipisiper legal
arguments, we are left with substantive due process claims that are laegélgaicdto Paintiffs’
statecreated danger claim in Count lIAs a result, Counts IWAI are duplicative and will be
dismissed.

F. Pendent State-L aw Claims

Plaintiffs assert three pendent stite claims against all Defendants: 1) gross and
reckless negligen¢®) battery; and 3) future medical monitoring. PHA and the individual
Defendants argue that they are immune from liability pursuant to the Severergunity Act,
42 Pa. Cons. Stat. § 8522. PHA is a Commonwealth agency that qualifies for sovereign
immunty. Rhoads v. Phila. Hous. Aut@78 A.2d 431, 432 (Pa. Commw. Ct. 2009). Individual
defendants, employees of a Commonwealth agency, enjoy the same immunify. 28/Blider
v. Phila. Hous. Auth.No. 08-5592, 2009 WL 3055389, at *3 (E.D. Pa. Sept. 24, 2009) (citing 42
Pa. Cons. Stat. § 8501).

Plaintiffs neglect to address any of Defendaatgumenthat sovereign immunity
precludes liability and demands dismissal of the dtateclaims. Weconstrue Plaintiffs’ silence

as their concession that the state law claims are barred by sovereign inthunity.

14 Even if Plaintiffs had madan attempt to sa their statdaw claims, it appears as
though those claims woulteverthelesbe barred by sovereign immunity. Section 8522(b)
specifically enumerates nine exceptions to immunity: vehicle liability, mepio&ssional
liability, care or control of personal property, Commonwealth real estgteyay conditions,
care and control of animals, liquor store sales, National Guard activities, @idesa
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Accordingly, Defendants’ Motions to Dismiss Count VIII will be granted.
V. CONCLUSION

For all of these reasons, Defendants’ Motions to Dismiss are granted in parhesatdinle
part. TheMonell claim against the PHA in Countdhd the statereated danger claim against
the individual Defendants in Count Il survive these Motiofise remaing Countswill be
dismissed.

An appropriate Order follows.

BY THE COURT:
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R.BARCLAY SURRICK, J.

The only exception thatppears, at first glance, to be relevant here is the real estate
exception. Underhiat exceptionimmunitydoes not apply when damages arise out of “[a]
dangerous condition of Commonwealth agency real estate and sidewalks, including
Commonwealtlowned real property.” 42 Pa. Cons. Stat. § 8522(b}wever, after
reviewing the relevant case law, we are satisfied that Plaintiffs-lstatelaims do not fall
within the real estate exception. The focus of the real estate exception isgqunrwhether the
dangerous condition or defect itself causes an injury to oddwrnton v. Phila. Hous. Auth4
A.3d 1143, 1148 (Pa. Commw. Ct. 2018hyder v. Harmarb62 A.2d 307, 312 (Pa. 1989);
Williams v. Phila. Hous. Auth873 A.2d 81, 86 (Pa. Commw. Ct. 2005) (noting that in order for
the real estate exception to apply, “it mustheedangerous condition or defect in the real estate
that causes the injury. If a defect merely facilitates an injury to be caysled acts of other
persons, the defect or dangerous condition is not actionable”).

Here, Plaintiffs never allege that their property was defective; ratherallegg that
Defendants’ conduct and policies caused them to be unlawfully exposed to asbestesnathi
sufficient for the exception to applysee Weckel v. Carbondale Hous. Aug® A.3d 1245,

1250 (Pa. Commw. Ct. 201¢)If a defect or dangerous condition merely facilitates an injury
which is caused by the acts of a person, the defect or dangerous condition is ndilaciona
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