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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TYLER JOHNSON
CIVIL ACTION
V.
NO. 12515
TEMPLE UNIVERSITY —
OF THE COMMONWEALTH SYSTEM
OFHIGHER EDUCATION, ET AL.
SURRICK, J. JULY _17 ,2014

MEMORANDUM

Presently before the Court is Plaintiff Tyler Johnson’s Motion for Reconsimera
(ECF No. 27.) For the following reasoi®aintiff's Motion will be denied.
. BACKGROUND

A. Factual History

The factual background of this case is fully set forth in the comprehe®sptember
19, 2013 Memorandum and Order granting Defendants Temple University (“Temple”) and
Richard Greenstein’s (“Greenstein”) motion for summary judgméoiinson v. Temple Unjv.
No. 12-515, 2013 WL 5298484t *1-6 (E.D. Pa. Sept. 19, 2013y way of general
background, on November 17, 2010, J.RenaaleTemple student, reported an incidemtal
member of Temple Campus Safety Servic€ampus Sadty’). (Investigation Intesiew
Record, Defs.” Summ. J. Mot. Ex. 1, ECF No. 19The incident, which occurred on or around
November 11, 2010, involved Plaintiff, as well as anothaleTemple student, M.E.

(Investigation Interview Record2.)

! To maintain confidentiality, we refer to the other students at Temple involved in the
incident and administrative hearing by their initials rather than their full names.
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On December 13, 2010, Plaintiff received ama&i informing him that hdéaad been
charged withviolating Article 1V.D.3 (Intimidation or Assault) and Article IV.D.4 (Sexual
Assault) ofthe University Student Conduct Codbg“Code”). (Dec. 13, 2010 BErail, Defs.’
Summ. JMot. Ex. 7) The email contained the specific teaf those two sections of the Code,
as well as J.P.'summanyof the incident. I¢l.) > The email alsonotified Plaintiff that he was
requiredto schelule apre-hearingmeetingwith the Code Administrator tdiscuss his case and
addresany questions that he might have about the Codstsplinaryproceedings. ec 13,
2010 Email)® Finally, the email provided a link to the Code amelquested that Plaintiff read

it prior to his pre-hearing meeting. (Dec. 13, 201(0ail.)

2 The Code defines intimidation or assault as “[a]ny act or threat of intimidation
physical violence toward another person including actual or threatened assatiéirgr’béd.)
The Code defines sexual assault as:

(a) Any intentional, unconsented touching, or threat or attempt thereof, of. an
intimate body part of another person, such as a sexual organ, buttocks or breast;
(i) any bodily part of another person with a sexual organ; or (iii) any part of
another person’s body with the intent of accomplishing a sexual act or

(b) Unwanted, inappropriate disrobing of another persqgougroseful exposure

of one’s genitals to another without the other’s consent;

(c) Forcing, or attempting to force, any other person to engage in sexualactivit
of any kind without her or his consent.

(Id.) The code further provides that:

Consent is not considered given by a person when he/she is unable to make a
reasonable judgment concerning the nature or harmfulness of the activity
because of his or her intoxication, unconsciousness, mental deficiency, or
incapacity, or if consent is the product of threat or coercion.

(Id.)

3 Article IV of Temple's Policies and Procedures Manual outlines the procedures that
govern alleged Code violations. (Defs.” Summ. J. Mot. ExThe procedures inclugepre
hearing meeting, the student conduct board hearing (“Hearing”gresqopeals procesgld.)



Later that month,tePlaintiff's pre-hearing meeting, the Code Administratisscussed
with Plaintiff the pending charges, J.P.’s factual allegations, and the possible sanctions that
Plaintiff could receive.(Johnson Dep. 84-87, 150, Defs.” Summ. J. Mot. Ex. 3.) Plaintiff was
alsoinformed as tdwow the procedures would play outd.(at 84-87.)After his prehearing
meeting, but before his Hearing, Plaintiff received a numbemeéiés from theCode
Administrator. (Defs.” Summ. J. Mot. Exs. 8, 10, 12T)he emailsprovided the names of the
witnesses who would testify at Plaintiff's Hearjtigted the documents that would be made
available to members of théearing panel, and informed Plaintiff that thecuments were
available forhisreviewupon request.ld.) Plaintiff alsomet with theCode Administratorfive
to eight timesrior to his Hearing (Johnson Dep. 81 During those meetings, th€ode
Administratorreviewed the Police Incident Report and Incident Referral Summary with
Plaintiff. (Id. at 107.)

Plaintiff's Hearing took place on January 31, 20At.the beginingof the Hearing,
Plaintiff and M.E.declined theopportunity to challengthe panel membefsr bias. (Hr'g Tr.

9, Defs! Summ. J. Mot. Ex. 18; Defs.’ Statement of Facts { 45, ECF No. 20.) When questioned
by Greenstein, the panel chalre membes all responded that there was no reab@tthey

would be unable to bair and impartial.(Hr'g Tr. 9.) Greensteinnformed Plaintiff that he

would be judged individually, that he could provide an opening statement, could present
witnesses, and could testify, and that there woulddoeegative inference if lehose not to

testify. (Id. at 11-14.)

J.P. provided an opening statememd. &t 1617.) Plaintiff declined to make an
opening statementld{ at 17.) The Code Administrator then called foRestify. (Id.) J.P.

presented her recollection of the incident on November 12, 20d.(at 0 721.) Greenstein



and the other panel members asBdel questions.ld. at 1727, 30-35.) M.E. and Plaintiff
both asked J.P. questions through Greensté&ihat(2830, 35-38, 40-46.M.E. testified next.
(Id. at 47.) Greenstein and the other panel members questionedI.& 5357.) J.P. and
Plaintiff directed questions to M.E. through Greensteld. af 5759.) Plaintiff then provided
testimony. (Id. at 59.) He was questioned by the pankl. at 6167.) J.P. and M.E. declined
to provide questions for Plaintiff to answetd.(@t 67.) N.S., J.P.’s housemate and a fellow
Temple Studentgestified next. Id. at 68.) A member of Campus Safety also provided
testimony. (Id. at 78.) Plaintiff declined to present witnesses at the Hear{idy.at 95.) J.P.,
M.E., and Plaintiffeach provided a closing stateme(it. at 9697.) The closing statements
concluded the fadinding portion of the HearingThe panelmemberghen adjourned to
consider the evidence and the chargés. at 98.)

When the Hearing resumed, Greenstefarmed Plaintiff that th@anelmembershad
unanimously concluded that it was more likely than not that J.P.’s version of eventstirvas t
and that Plaintif6 conduct constituted a violation of Sections Three and Four of the Clade. (
at 100.) Later that daythe Code Administrataent an amail to Plaintiff attachin@ Decision
Letter, whichexplainedthat thepanel had found Plaintiff responsible for Intimidation or
Assault and for violating the Sexual Assault Poligefs: Summ. JMot. Ex. 19.) The email
and Decision Letter provided information regarding the appeals proddss. (

Plaintiff filed a timely appeal(Defs! Summ. J. Mot. Ex. 21.) On February 22, 2011,
the Code Administrator contacted Plaintiff and his parentsrgié-informing them thathe
Appellate Board voted unanimously to uphold thegis decision and the imposed sanctions.

(Defs! Summ. J. Mot. Ex. 23.)



B. Procedural History

Plaintiff filed a Complaint in the Court of Common Pleas of Philadelphia County on
December 9, 2011. (Compl., Notice of Removal Ex. A., ECF No. 1.) On January 31, 2012,
Defendants filed a Notice of Removal and removed the action in accordance with2888.S
1441 and 1446. (Notice of Removal.) On December 24, 2012, Defendants jointly filed a
motion for simmaryjudgment. (Defs! Summ. J. Mot.) That same day, Defendants separately
filed astatement otindisputed raterialfacts. (Defs! Statement of &cts) On January 12,

2013, Plaintiff filed a response to Defendants’ motil.’s Summ. JResp., ECF No. 21.)
Defendants filed aeply on January 18, 2013. (ECF No. 22.)

On September 19, 2013, Wed aMemorandum and Order granting Defendants’
motion for summary judgmentlohnson2013 WL 5298484, at *1. On September 30, 2013,
Plaintiff filed the instanMotion for Reconsideration. (Pl.’s Mot., ECF No. 27.) On October 2,
2013, Plaintiff filed an Amended Memorandum in support of his Motion. (Pl.’'s Am. Mem.,
ECF No. 30.) On October 14, 2013, Defendants filed a Response. (Defs.” Resp., ECF No. 35.)
On October 23, 2013, Plaintiff filed a Reply. (Pl.’s Reply, ECF No. 38.)

. LEGAL STANDARD

A party is entitledo have a court reconsider a judgment in the following circumstances:
“(1) an intervening change in the controlling law; (2) the availability of eeMtence that was
not available when the court granted the motion for summary judgment; or (3) the need t
correct a clear error of law or fact or to prevent manifest injustigaX’s Seafood Café ex rel.
Lou-Ann, Inc. v. Quinterod.76 F.3d 669, 677 (3d Cir. 1999) (citiNg River Ins. Co. v. CIGNA
Reinsurance C952 F.3d 1194, 1218 (3d Cir. 199%&e éso Interdigital Commc’ns, Corp. V.

Fed. Ins. Cq 403 F. Supp. 2d 391, 392 (EPa.2005). Motions to reconsider will only be



granted for “compelling reasons . not for addressing arguments that a party should have
raised earlier.”United States v. Dupreé17 F.3d 724, 732 (3d Cir. 2010) (quotation omitted).
Whether a motion for reconsideration of a district court’'s summary judgmery sl
analyzed under Federal Rule of Civil Procedure Rule 59(e) or R(B¢i6Qinclear’ The
purpose of the motion for reconsideration determinesulleethat appliesMash 2007 WL
2692333, at *4citing United States v. Contents of Accounts Nos. 3034504504 & 144507143
971 F.2d 974, 987 (3d Cir. 1992)). The Third Circuit has discussed the difference betieeen R
59(e) motions and Rule 60(b) motions:
Although motions for reconsideration under Federal Rules of Civil Procedure
59(e) and 60(b) serve similar functions, each has a particular purpose. Rule
60(b) provides six bases for reconsideration, incluamgtake, inadvertence,
surprise, or excusable neglect as alleged by [movant]. In contrast, Rule 59(e)
permits the filing of a motion to alter or amend a judgment. A motion under
Rule 59(e) is a device to relitigate the original issue decided by thietdistnrt,
and used to allege legal error.
United States v. Fiorelli337 F.3d 282, 288 (3d Cir. 200&)térnalquotations marks and

citations omitted).In the instant cas@Jaintiff does not allege that mistakeadvertence,

surprise, excusable neglect, or newly discovered evidence justifies recdrsideiaur

* There does not appear to be a consistent approach among the courts in this district;
some courts have treated the motion as one seeking relief from a judgnoeder under Rule
60, and other courts have treated the motion as one seeking to alter or amend a judgment unde
Rule 59. See, e.gFoster v. Westchester Fire Ins. Chlo. 09-1459, 2012 WL 2402895, at *4
n.1 (W.D. Pa. June 26, 2012) (noting that there is “considerable confusion about which rule of
civil procedure provides the basis for motions for reconsideration” but analyzingptian
under Rule 59(e)Jnited States v. AllgyeNo. 11-2651, 2012 WL 6645540, at *2 n.7 (E.D.
Pa. Dec. 20, 2012) (examining motion to reconsider under Rule 60 where plaintiffdailed t
indicate which Rule he wished to use because plaintiffpr@seand would have been time-
barred otherwise)Young v. Sch. Dist. of PhilaNo. 06-4485, 2010 WL 1006724t *1 (E.D.
Pa. Mar. 16, 2010) (recognizing that motions for reconsideration are typically eshalyder
either Rule 59(e) or Rule 60(bMashv. Twp. of Haverford Dept. of Codes Enforcem@6t
4479, 2007 WL 2692333, at *1 (E.D. Pa. Sept. 11, 2Qdiginissing as untimely motion for
reconsideration of summary judgment order under Rule 59(e), and noting that to thehextent t
motion is brought under Rule 60(b), the motion is denied “because plaintiff failed to pmgent a
new evidence or any ‘extraordinary circumstances™).
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summaryjudgment ruling.Rather, Plaintiff alleges that the Court’s “lack of investigation into
the fundamental fairness of [his disciplinary] progegd, under a totality of the circumstances,
was arerror of law resulting in manifest injustice.” (PlAsn. Mot. 5) Plaintiff's motion is
more properlyanalyzedunder Rule 59(e).
1. DISCUSSION

Plaintiff makeghree arguments in suppafthis contentiorthat his Hearing was
fundamentally unfair: (1) Temple acted with an improper motive and violated higlprate
due process rightsy attemptingo canply with the requirements of Title I¥f the Education
Amendments of 1972, 20 U.S.C. 88 1@8keq (2) Temple failed to provide Plaintiff with
notice sufficient to satisfy Section 505.3(1) of the Pennsylvania Code, 22 Pa. Code 8§ 505.3(1)
and(3) Plaintiff was not adequately representechtsyprior counsel ititigating the underlying
action. (Pl.’'s Am. Mot. 11-12.)

Defendantsespondhat Plaintiffis impermissibly attemjatg to raise arguments that
were not presented to this Court prior to our entry of judgméefs( Resp7, 8 n.7.}
Moreover,Defendantsontend that even if Plaintiff’ claims are not barrethey fail on their
merits. Finally, Defendantrgue that Plaintiff's Motion simply attempts to rehash arguments
thatwe already rejected in odemorandum and Order granting Defendants’ motion for

summary judgment(Defs.” Resp2.)

® Plaintiff countes that although his argument is a “famsed, specific claim,” it is not a
new claim because “[c]laims for violation of due process and, specificallyag were raised
in the initial Complaint.” (Pl.’s Am. Mot. 2.) Plaintiff appears to lbétempting to raise the
very sort of facts that are barred in a motion for reconsideraBierJohnson v. Diamond State
Port Corp, 50 F. App’x 554, 556 (3d Cir. 2002) (“Motions for reargument or reconsideration
may not be used as a means to argue new facts or issues that inexcusably wese miepio
the court in the matter previously decided.”) (quotation omitted). Neverthelessl| address
the substance of Plaintiff’s claims.



A. Titlel X

Plaintiff's first argument focuses upon a letter that the Office of Civil Righes
“OCR”) sent to colleges and universities in April of 2011. (FArs. Mot. 8-9.) Thdetter’s
primarypurpose was to focus a school’s attention on instances of stagknststudent sexual
offenses (Id. at 9.) In furtherance of that objective, the letter set forth procedurestibatssc
should follow when responding teportedincidents. Id.) Plaintiff allegeghatTemple’s
pursuit of disglinary action against him regal fromits “need to comply with the OCR’s
dictates’ rather tharfrom “a sense of justicé (Id. at 10.) Plaintiff asserts that he was only
targetedor disciplinary actiorafteranunrelated incident generated publicity on campid.) (

In addition,Plaintiff argues that the OCR’s requirement of confidentiall@&ring counseling
for victimsresulted in the contamination of witness testimony and violated his due probess rig
to confront his accusersld(at 11; Pl.’s Reply 2.)

Plaintiff's argumenthat Temple was motivad by the OCR’s guidance letter, “and not
the interest of fair faefinding” is not only sheer speculation, it is untenable. (Pl.'s Am. Mot.
10.) As Defendantpoint out the OCR lettewasdated April 4, 2011. (Defs.” Resp. 6; Pl.’s
Am. Mot. Ex. E.) Plaintiff's disciplinary proceedings and decision occurred in Ja@0ad .

We fail toseehow Temple could have been motivalgda letter thatvas not drafted until over
two months after the conclusion of Plaintiff's disciplinary proceedinééoreover, the
purportedevidencethat Plaintiff relies upon in support of his argument is not supported by the

facts. The record clearly establishes that J.Pnaliflle a report withCampus &fetyuntil

® Plaintiff suggests thaDefendant’s Title IX obligations predated the charges brought
against Plaintiffregardless of when the OCR guidance letter was drafflds Reply 2) To
the extent this is true, Plaintiff's argument nevertheless fails bewasbave already examined
the procedures set forth in the Code and determined that they pr&adetff with all of the
protections required by the Due Process Clause of the Fourteenth Amendiolenson2013
WL 5298484, at *6-13.



November 17, which was one week after the alleged incatentrred (Hr'g Tr. 79.)

Although there is conflicting evidence as to whether J.P. wished to pursue disgiplinar
proceedings at the timégestigation Interview Record 4; Hr’'g Tr. 8%)s clear thaCampus
Safetybegananimmediateinvestigation into the identity of M.E. (Hr'g Tr. 85-86]hat
investigation did not concludetil the week of Decembé&th when @mpusSafety was able to
confirm M.E.’s identity. [d. at 91, 92.) ShortlthereafterCampus Safety interviewdelaintiff
and M.E. so that they could respond to the chdbgésre the initiation of disciplinary
proceedings. Id. at 92-93.) On December 13th, the Code Administrator notified Plaintiff that
he was charged with Viating the Code.This timeline does not reflect any improper motivation
on the part of Temple.

Plaintiff's argumentegarding the OCR’s confidentipte-hearing counseling
requirement is also without meriBlaintiff maintains that as a result ob#eprocedures, “there
is no evidence of what J.P.’s original statement or view of events might have bdéen.” (P
Reply 11.) Raintiff points out that J.P. was initially unsure of whether she wanted to “move
forward with student discipline” arassertghat“[i]t was only after being coached PM.S.], a
peer counselor withlEART, that she characterized the encounter as offensive . Pl'S Am.
Mot. 10.) Plaintiff also takes issue with the fact that Kate Shaffer, a directdEARH, was
present at the Hearing. (Pl.’s Reply 3.) Plaintiff argues that Shafiersence created a
conflict because two participants in the Hearing worked for Shatfliér). Furthermore,

Plaintiff alleges thaSchafferspoke for J.P. anaisked “leadindegally significant questions to
rehabilitatg]J.P.’s testimonly” (Id.) Finally, Plaintiff asserts that Greensteiniéd very hard
to get J.P. to agree with his lead by referencing r@nqus'statements,’ as recorded by

others! (Pl.’s Reply 34.)

"HEART is Templés sexual abuse prevention and counseling program. (Pl.’s Reply 3.)
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DespitePlaintiff's assertiongo the contrarythere is evidence in the record tspeaks
to J.P.’s original view of the incidenAt the Hearing, J.P. informed the panel that she did not
immediately report the incident because she did not feel like the srtweais “blackand
white.” (Hr'g Tr. 33.) Plaintiff furthetestified that|[a]fter thinking about it a lot in my head
and going to talk to other people about it, seeking advice, | realized that thisevasamd that
it wasn't okay! (Id. at 31) The panel was also made aware of thetfzattPlaintiff spoke to
N.S.,Shaffer and Campus&aetyprior to reporting the incident(ld. at 32 43.) Moreover,
Plaintiff was afforded the opportunity to question N.S. and J.P. through Greenklet. 4@,
77.) In fact, Plaintiff asked.P. whether her roommates and friends motivated her to go to the
police. (d. at 42-43.) J.P. responded thafter talking to[ Shaffef and thinking about it |
decided on my own that | wanted to go to the polic&d’ & 43.) Clearly, Plaintiff wasot
denied the right to confront his accusers.

The record also contradid®aintiff's allegation thatother members of the counseling
and discipline network who interpreted and characterized the accuser’s statdrad gendas
and motivations other than the determination of the truth before them.” ARI.’Sot. 11.)
Plaintiff's assertionhat Shaffer asked J.P. questiabshe hearings pure speculationThe
guestions that Plaintiff attributes to Shaffer are identified in the transcripirasdskedy an
unidentifiable“Female.” (Hr'g Tr. 3234.) These questionmay well have beeposedoy one
of the two female members of the pané&edd. at 1.) In fact, Shaffer was specifically
instructed that she was not permitted to ask questiddsat(6.) We will not grant Plaintiff's
Motion based upon an unsupportable inference.

The record reflects th&laintiff wasgiven the opportunity to challenganel members

for bias and that each member responded that they would be able to consider the matiter in a f
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and impartial maner. After reviewing the Hearing transcripbne cannoteasonably conclude
that a panefnemberor membergxhibited bias or improper motive.

B. Pennsylvania Code

Plaintiff nextcites Section 505.3 of the Pennsylvania Code in support of his argument
thatthe original notification ofthe chargesgainst hinwas inadequate(Pl.’'sAm. Mot. 11.Y
Specificdly, Plaintiff argues thathe notice “did not provide any specificity regarding his
challenged behavior [and] it failed to differentiate between him and a fellemdkfit.” Pl.’s
Am. Mot 11.) Plaintiff alsoargueghat he “was not advised that he could be tried separately”
and that “[flollowing the adjudication, he received essentially the same notibeyav
additional specificity.” Id.) Finally, Plaintiff argues thate“was not, at any time either prior
to, during, or after his hearing, given copies of any documents the Defendant wisised t
against him other than the prepared statement of J.P.” (Pl.’s Reply f&amjiffRlid not
referenceahe Pennsylvania Code prior to our entry of judgmené WM nevertheless address
the argument oits merits.

Section 505.3(1) of the Pennsylvania Code providasuniversities must provide
students with certain procedural guarantees in the context of disciplirramggse Among the

requirements are:

8 Plaintiff contends that in an effort to lead J.P. back when her testimony wegt astra
Greenstein continuously referred J.P. back to her prior written statemehts Réply 3.) Br
example, Plaintiff contends that a “main argument for conviction” was the diainhé taunted
J.P. (Pl.’s Reply 3.) Plaintiff contends that J.P. did not use the word “taunting” atdhad;
and that Greenstein directed her to her prior writtatestent in an effort to draw out this
testimony. [d. at 34.) However, the transcript clearly reveals that J.P. described Plsintiff
behavior as taunting without any prompting from Greenstein. (Hr'g Tr. 19, 23, 35.)

® In his reply,Plaintiff also ctes 22 Pa. Code § 12.8 which governs due process
requirements in public schools in cases involving possible expulsion. (Pl.’s Reply 4); 22 Pa
Code § 12.8(a).
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(1) Reasonably specific advanced written notice of charges containing a
description of the alleged acts of misconduct, including time, date and place of
occurrence and the rules of conduct allegedly violated by the student.

(8) A written decision in which the facts and reasons are set forth with
reasonable specificity which shall be issued within 30 working days after the
close of proceedings.
22 Pa. Code § 505.3(1) & (8). As Defendants note, Section 505.3 applies to institutians that
admitted 6 Pennsylvania’s “State System of Higher Education.” (Defs.” Resp. 4.) hbelsc
admitted to the State System of Higher Education are identified by statufea. Cons. Stat.
§20-2002A (listing schools that are admittedttee State System of Higher Education).
Temple is not identified by the statutiel.
We agree with Defendantisat Temple is a “stateelated school rather than a member
of the State System of Higher Educatigbefs.” Resp4); Segal v. Temple Univ. Sch. of Law
No. 99-3220, 1999 WL 1210838, at *1 n.2 (E.D. Pa. Dec. 8, 1999) (finding that “22 Pa. Code §
505.3 covers institutions that comprise the State System of Higher Education, arsdats a
related institution, Temple University and its Law ScHatwo not fall into this categoty. We

further agree thas a stateelated school, Temple is *“entitled to establish their own rules and
regulations, including disciplinary proceedings, fthdt] the courts should interfere only where
it is clear thaConstitutional rights have been infringédOsei v. Temple UniyNo. 10-2042,
2011 WL 45496009, at *8 (E.D. Pa. Sept. 30, 2011) (qu@iegp) 1999 WL 1210838at *1).

In our Memorandum granting Defendants’ motion for summary judgmesthoroughly
analyzed the procedures afforded to Plaintiff and concluded that Plaintiffisrdcess rights
were not violated.

Plaintiff argues that even if Temple is not a member of the State System of Higher

Education, 22 Pa. Code § 12.8 and 8§ 505.3 should serve as guidance in our procedural due
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process analysis(Pl.’s Reply 4.)However,even if we were to apply these two regulations,
Plaintiff's argument fails. Plaintiff's original notification cleadyatedthat he was being
charged with violating sectiondhilee and~our of Article IV of the Code. The notice included
the specific text of those sections as well.&s'd incident summaryPlaintiff met with the
Code Administrator on multiple occasions to discuss his case and was given a tt@pyadice
incident report. He was given the opportunity to cross-examine J.P. and M.E., to make an
opening statement, to testdgto his version of the incident, and to make a closing statement.
Plaintiff was notified on multiple occasistof the documents that would be used at his Hearing
and was told that they were available for his review. Findlitheendof his Hearingthe
panel informed Rintiff that they had concluded that it was more likely than not that he had
violated Sectias Three and Four of the Code. Plaintiff received a notification fefterating
the panel’s findings. That notification letter was sufficient for Plaintiff to filejppeal.
Following his appeal, Plaintiff received a denial lettdnich again stad that Plaintiff was
responsible for violating Sections Three and Four of the Code. For these reasalisagishe
reasons set forth in our Memorandum granting Defendants’ motion for sumweargject
Plaintiff's argument.

C. Adequacy of Representation

Plaintiff was represented by William C. Reil, Esquire when the instant Complant wa
filed. Plaintiff nowmaintains that he “was not adequately represented by counsel, who was
assigned to inactive status during the course of the cade diness.” (Pl.’sAm. Mot. 12.)
Present counsel notes that Attorney Reil did not respond to Defendants’ statementpofteddis
material factsaand did nofile a surreply to Defendants’ reply briefld() Furthermorepresent

counsehlleges thaReil also representdd.E. and that M.Es “disparatdreatmenbefore the
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[panel] [is] directly relevant to a fair determination of this mdttéld.) Defendants’ counter
that “[a]bsent gross negligence, poor representation by a client’s prextousey who
withdrew from the case is insufficient grounds for revisiting a final judgmegefs.” Resp.
10.)

It is well established that unlike criminal defendants, civil litigants do not have a
constitutional right to effective assistance of couneishner v. Winterthur Swiss Ins. C620
F.2d 404, 408 (3d Cir. 198(nd are generalltheld accountable for the acts and omissions of
their attorneys Pioneer Inv. Serv. Co. v. Brunswick Assoc, bfal U.S. 380, 396 (1993}or
example, irMekdeci v. Merrell Nationdlaboratories the Eleventh Circuitejected the
plaintiffs’ argumenthat their attorneys’ ineffective performance resulted in a violation of their
dueprocess right to a fair trial711 F.2d 1510, 1522-23 (11th Cir. 1988Yhile the Court did
not discount the plaintiffsallegationsijt held that “the attorneysonduct [was] not a ground
for reversing the judgment in the original actiond: at 1523.Similarly, in Deppe v. Tripp
863 F.2d 1356, 1365 (7th Cir. 1988), the Seventh Circuit heldwiedré privately retained
counsel performs inadequately. [by] continuing to represent two or more parties
notwithstanding a conflict of interest . , the proper remedy is not a new trial, but rather an
action against the attorney for malpracticél. at 1365.

We recognizehat Federal Rule 60(b) entitles a party to relief from judgmambri a
showing of exceptional circumstance®oughner. Sec’y of Health & Welfarg72 F.2d 976,
978 (3d Cir. 1978). IBoughnerfor examplethe Third Circuit determined thah attorneys
complete failure to respond to a motion for summary judgment “indicat[ed] heglgcoss that
it [was] inexcusable.”ld. The Court held thah light of thisneglect, it would have been unjust

to permit the judgment to stantt. at 979;see alsdefeo v. Allstate Ins. CoNo. 95-244,
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1998 WL 328195, at *4 (E.D. Pa. June 19, 1998) (“Gross neglect by counsel amounting to
abandonment may justify relief under Rule 60(b)(6).”

In the instant case, relief is not warranted under Rule 59 or Rul€&le is little
support for Plaintiff's claim that he received inadequate representatiohenedd no evidence
that he was prejudiced as a result. Despitmfflés assertiongdo the contraryReil didfile
statemerd of disputed facts. (Pl.’'s Summ. J. Resp. 4.) Furthermores Redision not to file a
surreply hardly qualifies as the sort of complete abandonment that the Court fououbatde
in Boughner As Defendants point out, there is nothing in the Federal or Local Rules of Civil
Procedure that requires an attorney to file a surreply. (B#sp. 11.)Finally, even if Rd
did represent M.E., and even if M.E. did receive disparate tezdtbefore the paneta
contention for which Plaintiff provides no supporm+aotion for reconsideration is not the
proper vehicle foseekng relief.

V. CONCLUSION
For the foregoing reasons, Plaintiff's Motion for Reconsideration will beedeni

An appropriate order will follow.

BY THE COURT:
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R.BARCLAY SURRICK, J.
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