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>} IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA
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@B IN THE UNITED STATES DISTRICT COURT

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DEREK A. SZENA . CIVIL ACTION NO.
775 Deer Lane :

Lehighton, PA 18235 F\LED

: MAR 12 2012 2 1954
ASSISTIVE TECHNOLOGY, INC. MIC :Kmsgbcé;e&k

21279 Protecta Drive By

Elkhart, IN 46516 JURY TRIAL DEMANDED

COMPLAINT

1. The plaintiff Derek A. Szena (hereinafter "Mr. Szena") is an adult
individual who resides at 775 Deer Lane, Lehighton, Pennsylvania, and is a citizen of
the Commonwealth of Pennsylvania.

2. Mr. Szena was born in 1993, and has been diagnosed as suffering from
Duchenne’s Muscular Dystrophy.

3. The defendant, Assistive Téchnology, Inc. (hereinafter "ATI"), is an
Indiana corporation with registered offices and principal place of business located at
21279 Protecta Drive, Elkhart, Indiana.

4. The jurisdiction of this Court is based on the diverse citizenship of the
parties; the amount in controversy is in excess of the sum of $75,000 exclusive of
interest and costs.

5. Prior to July 10, 2008, Mr. Szena ordered an ATI shower chair referred to

by ATl as a Tilt-In-Space Slider, TSL100EX (hereinafter “the ATl shower chair”).



6. On July 10, 2008, the ATI shower chair was delivered to Mr. Szena.

7. On June 18, 2009, Mr. Szena was sitting on the AT| shower chair when
one of the wheels of the ATI shower chair suddenly became disconnected from the
chair causing Mr. Szena to fall and suffer injuries.

8. The ATI shower chair was designed, manufactured, marketed, promoted,
sold, supplied, and distributed by ATI.

9. As a result of the incident, Mr. Szena sustained the following injuries and
damages:

a. Serious bodily injury including the fracture of his right distal femur
and an aggravation of his pre-existing condition.

b. He has been obliged to receive and undergo medical attention and
care and has spent various sums of money for the injuries he has suffered.

C. He has suffered physical pain, mental anguish, and loss of life's
pleasures.

d. The loss of a shower chair, the cost of which was $3,352.00.

COUNT | - NEGLIGENCE
MR. SZENA v. ATI

10. The averments contained in paragraphs 1 through 9 are incorporated
herein by reference and made a part hereof.

11.  ATI, in its own right and by and through its employees, agents, workers,
servants, and independent contractors, was negligent and careless in the following

respects:



a. For failing to provide a shower which was fit for its intended

purpose.

b. For failing to design properly the ATl shower chair.

C. For failing to manufacture properly the ATl shower chair.

d. For failing to inspect properly the ATl shower chair after it was
manufactured.

e. For failing to ship properly the ATl shower chair after it was
manufactured.

f. For failing to construct the ATl shower chair with appropriate
materials.

g. For having marketed, promoted, distributed, supplied, and sold a

shower chair which could suddenly and unexpectedly fail.

h. For creating a dangerous condition which presented a serious risk
of harm to others, such as Mr. Szena.

i For failing to have with the ATl shower chair adequate safety
features so as to prevent the shower chair from failing suddenly.

J- For failing to provide the ATl shower chair with every element
which would make it safe for its intended use.

K. Such other acts or omissions constituting carelessness,
negligence, recklessness, and/or gross negligence which may appear during the course
of discovery or at the trial of this case.

12, Atthe time Mr. Szena was using the ATl shower chair on June 18, 2009, it



was being used in a manner and for a purpose for which it was intended.

13. Prior to the incident, there had been no substantial or unforeseeable
change to the AT| shower chair from its condition when it was sold by ATI.

14.  The negligence and carelessness of ATI, in its own right and by and
through its employees, agents, workers, servants, and independent contractors, were
the factual cause of Mr. Szena's above-described injuries and damages.

WHEREFORE, Mr. Szena demands judgment against ATI for an amount in
excess of $75,000, exclusive of interest and costs.

COUNT II - STRICT LIABILITY
MR. SZENA v. ATI

15.  The averments contained in paragraphs | through 14 are incorporated
herein by reference and made a part hereof.

16.  Atall times relevant hereto AT| was in the business of marketing,
promoting, distributing, supplying, selling, designing, and/or manufacturing shower
chairs such as the ATl shower chair.

17. ATl is strictly liable to Mr. Szena because the ATI shower chair was
defective.

WHEREFORE, Mr. Szena demands judgment against ATI for an amount in

excess of $75,000, exclusive of interest and costs.

COUNT lil - BREACH OF IMPLIED AND EXPRESS WARRANTIES
MR. SZENA v. ATI

18.  The averments contained in paragraphs | through 17 are incorporated



herein by reference and made a part hereof.

19. ATl is liable to Mr. Szena because it breached implied and express

warranties with regard to the ATI shower chair.
WHEREFORE, Mr. Szena demands judgment against ATI for an amount in

excess of $75,000, exclusive of interest and costs.
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ARMIN FELDMAN, ESQUIRE

Attorney for Plaintiffs

Attorney |.D. #22816

P.O. Box 206

Berwyn, PA 19312

(610) 640-4429

FAX: (610) 640-0962

E-mail: arminfeldman2002@yahoo.com




