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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

MEGAN DONOHUE : CIVIL ACTION
: NO. 12-1460
V.

REGIONAL ADJUSTMENT BUREAU
INC., et al.

O’NEILL, J. FEBRUARY 19 2013

MEMORANDUM

Now before me are defendafsennsylvania lgherEducation Asistancé\gency and
the PHEAA individual defendantgcollectively, the PHEAA defendanfsnotion to dismiss the
second amended complaint (Dkt. No. 20), plaintiff Meghan Donohue’s reply thereto (Dkt. No.
25), plaintiffs notice of recent authority in further support of her reply (Dkt. No. 31) and
defendants response theretbkt. No. 32). Fothe following reasons | will gramRHEAA's
motion.

BACKGROUND

! Plaintiff names James L. Preston, Stephanie Foltz, Timothy A. GuentlieanNa
Hench, Brian Lecher, Scott E. Miller, Todd E. Mosko, Matthew D. Sessa, Jason Ue$wart
John Doe 1 as defendants, individually and as members of PHEAA'’s Executive Committee
Second Am. Compl. 11 10-20. In the caption of the second amended complaint, Donohue
identifies Jane Doe 1 as a member of PHEAA'’s Executive Committee. In the fabeysecond
amended complaint, however, she alleges that Jane Doe 1 acted on behaliddriRiegional
Adjustment Bureau, Incld. 1 4650.

2 Defendant Enterprise Recovery Systems, Inc. has filed a separate matismiss
(Dkt. No. 15). To date, defendant Regional Adjustment Bureau, Inc. has neither answered nor
moved to dismiss plaintiff's second amended complaint.

* Donohue urges me not to consider a portion of this response. While | find that
PHEAA'’s submission was not improper in accordance with my policies and procedures,
consideration of it did not change my analysis of the instant motion.
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Donohue alleges that on or about August 2, 20MercanEducation 8rvices(an alias
of thePHEAA) sent her a letter concerniadoan rehabilitation prograravailable for her
federalstudent loans which were in default. Second Am. Compl. 1528.alleges that the letter
enclosed &ehabilitation Loan Program Agreement thequiredthat Donohue, as a condition of
rehabilitation “remit satisfactory monthlpayments for a minimum of nine consecutive months.
... 1d. at{ 30. On or about September 23, 2011, AES sent a letter to Donohue concerning the
loan rehabilitation program that enclose&ehabilitation Loan Program Agreerhaitich
reiterated thatsaacondition of rehabilitation Donohue was requiredreamit satisfactory
monthly payments for a minimum of nine consecutive montl.at 1931-32¢ “Also
included was the following statement, ‘[ijn addition to wage garnishment ancatdtean
outside collection agency, your continued failure to repay this debt will resh# wffset of any
federal refunds you may be duield. at  33. Donohue further alleges that AES sent similar
Term Leters to the class members concerning the loan rehabilitation protdaat. 34.
Specifically Donohue alleges tH&®HEAA, by and through the individually namedédfendant
Jeff Capello and otherwise, .has engaged in collection activity against i for six (6)
federal student loan debts totaling $28,981.86."at § 35.

On or abouDecemben 6, 2011 PHEAA garnished wages for said student loans owed in
the amount of approximately $600 per month, a sum that Donohue alleges “was not bhsed on t
type of consideration of a debtor’s financial circumstaricés. at 1 36.

In order to lift the garnishment, remove the corresponding
‘19" credit reporting comparable to bankruptcy, and prevent

[Donohue’s] tax return garnishment as well, PHEAA
advised [Donohue] she would be required to:

* There are no details in the complaint about what the term letters required iterms
“satisfactory monthly payments.”



a. make a down payment of 10% (approximately
$3,000) and permit automatic monthly payment
deductions from her bank account of $300; or , if
unable to make the down payment;

b. authorize monthly payment deductions from her
bank account of $600.

Id. at T 37. PHEAA allegedly “promised that after nine to eleven mamhd9’ remark would
be removed from [Donohue’s] credit report, and payments would continue thereaftdraunti
debt was paid in full.”ld. at  38. Donohue does ralkege that she actually attempted to
rehabilitate her defaulted federal student loans or thavebkl have been able to do dDef.’s
Motion Dismiss ECF p. 8. Additionallyas the PHEAA defedants point out, Donohue does not
allegethat she justifiably reliedpon PHEAA'’s alleged misrepresentations in electing not to
rehabilitate her defaulted fedestlident loansld.
Donohue also brings suit on behalf of two classes of Pennsylvania borrowers. Second

Am. Compl. at § 34. Donohue definfast proposed class, Class A, asClass of Pennsylvania
borrowers for claims under thediFf Debt Collection PracticesAct] for all federal loan debtors
whose loans went into default, had no judgrinobtained related to the default, and were
collected upon by ERS or RAB.” Second Am. Compl.  55. She alleges that the

principal question is whether Defendants ERS, RAB, and PHEAA

violated the FDCPA and FCEAU by failing to make required

disclosures and calculations (or making disclosures and

calculations that are at odds with those under the Federal student

loan rehabilitation program) of required rehabilitation payments,

failing to disclose the fact that nine timely payments of these new

payments in 10 consecutive months would rehabilitate the loam,

and providing the expedited route to removal of default from credit

reports.

Id. at  57. The second proposaalsss is defined ds class oPennsylvania borrowers under the

[Pennsylvania Unfair Trade Practices and Consumer Protection Law,rBdit Extension
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Uniformity Act], and common law where said federal loans went into default, had no judgment
obtained related to the default, and were owned and/or serviced by PHEAAd. at § 55.In
this class the

principal question is whether Defendants, excluding PHEAA,

violated the UTPCPL, by failing to make required disclosures and

calculations (or making disclosures and calculations that are at

odds with those under thed&ral student loan rehabilitation

program) of required rehabilitation payments, failing to disclose

the fact that nine timely payments of these new payments in 10

consecutive months would rehabilitate the loam, and providing the

expedited route to removal of default from credit reports.
Id. at 158.°

In Count | of her second amended complaint, Donohue asserts claims undeCiwa F

on behalf of herself and the members of proposed Class A against defendant®\BRSdR
PHEAA. Id. 1164-67.Shecontendghatin its efforts to collect on her student loaR$§{EAA
was attempting to collect a “debt” as defined byRB&CR—a debt which was incurred for
personal, family or household purposés. at  65. Donohue asserts that PHEAA violated the
FDCPA by, iner alia, 1) engaging in conduct the natural consequence of which is to harass,
oppress, or abuse a person; 2) making false representations of the character, anegait, or |
status of any debt; 3) representing that nonpayment of any debt will resulseiztiee,
garnishment, attachment, or sale of any property or wages of any pers@sucleaction is
lawful and the debt collector or creditor intends to take such action; 4) falsedgeapng legal

action that cannot be taken; 5) falsely represgrthatDonohue’s nursing license could be

taken; and 6) attempting to collect a debt not permitted by ldwat § 67.

®> Count Il of Donohue’s second amended complaint also asserts a claim under the
FCEUA on behalf of herself and the members of proposed Class B against defe R&ans E
RAB. Second Am. Compf[168-79. The Complaint does not name PHEAA as a defendant in
Class B. Second Am. Compl. 9 58. Per a stipulation of the parties, Donohue has withdrawn her
FCEAU claimagaing PHEAA. SeeDkt. No. 22.
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In Count Il of her second amended complaint, Donohue asserts claims under the
UTPCPL on behalf of herself and the members of proposed Class B against defeER&ants
RAB and the PHEAA.Id. 11 68-79.She allegethat because dhe acts and omissions biet
defendants in their collection contacts with her, Donohue has been deprived of lawful
rehabilitation options for her student loand. at I 74.She claims that shahd Class Asic]
have suffered ascertainable loss by the monthly dollar differérialeen what she is currently
paying under the onerous garnishment plan and what she would have paid under a rehabilitation
plan that was affordable based on a fair accounting of her monthly finances ancsXpberet
1 76.

Count Il of Donohue’s second amended complaint asserts a claim under the UTPCPL on
behalf of herself and proposed Class B against the members of the PHEAA \Execulti
Committee. She contends that the conduct of BH#EAA Executive Committee constituted an
“unfair or deceptive practiceXithin the meaning of the UTPCPL in that: 1) the members of the
committeerepresented that its services had the approval, characteristics, and befafitalof
and affordable rehabilitation options that its services dichaee; 2) the committedy act and
omission, deceptively misrepresented the lawful and affordable rehabilitationsatailable
to Donohue thereby causing a likelihood of confusion or misunderstanding as to the ayailabili
of such options ther, and3) the members of the committe@stions violated the FDCPA by
their deceptive and unfair actions which thereby constitute per se violation of BH@RUTId.
at 178. She asserts thas a “result of the above violations of the UTPCPL by [the | PHEAA
[Executive Committee],5he and the members of classHave suffered ascertainable loss by

the monthly dollar differential between what she is currently paying under theusne



garnishment plan and what she would have paid under a rehabilitation plaasreftordable
based on a fair accounting of her monthly finances and expkrideat 78.

PHEAA and the PHEAA individual defendants have moved to dismiss plaintiff's claims
against them in their entirety.

STANDARD OF REVIEW

Federal Rule of CiviProcedure 12(b)(6) permits a court to dismiss all or part of an action
for “failure to state a claim upon which relief can be granted.” Fed. R. Civ. P.@2(b)(
Typically, “a complaint attacked by a Rule 12(b)(6) motion to dismiss does rebtintaled
factual allegations,” though plaintiff's obligation to state the grounds of entitietoeelief
“requires more than labels and conclusions, and a formulaic recitation oéthengs of a cause

of action will not do.” _Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007). “Factual

allegations must be enough to raise a right to relief above the speculative levelhe . on t
assumption that all of the allegations in the complaint are true (even if doubtfui)it fac
(citations omitted). The compid must state “enough facts to raise a reasonable expectation

that discovery will reveal evidence of the necessary eleméfitlkerson v. New Media Tech.

Charter Sch. In¢522 F.3d 315, 321 (3d Cir. 2008), quoting Twombly, 550 U.S. at 556. The

Courtof Appeals has made clear that afshcroft v. Igbal, 556 U.S. 662 (2009)tHreadbare

recitals of the elements of a cause of action, supported by mere conclasemesits, do not
suffice.” To prevent dismissal, all civil complaints must now set out ‘sufficietudamatter’ to

show that the claim is facially plausibleFowler v. UPMC Shadyside, 578 F.3d 203, 210 (3d

Cir. 2009),_quoting Igbal, 556 U.S. at 678. The Court also set forth a twanadysis for

reviewing motions to dismiss in lighf Twombly and Igbal

First, the factual and legal elements of a claim should be separated. The District
Court must accept all of the complaint’s weléaded facts as true, but may



disregard any legal conclusions. Second, a District Court must themuhete

whether the facts alleged in the complaint are sufficient to show that the plaintiff

has a “plausible claim for relief.”
Id. at 210-11, quotinggbal, 556 U.S. at 679. The Court explained, “a complaint must do more
than allege the plaintiff's entittlement to relief. A complaint has to ‘show’ su@mnathement

with its facts.” Id., citing Phillips v. Cnty. of Allegheny, 515 F.3d 224, 234-35 (3d Cir. 2008).

“Where the welpleaded facts do not permit the court to infer more than the mere ptyseibi
misconduct, the complaint has alleged—but it has not ‘shoviflmt-the pleader is entitled to
relief.” lgbal, 556 U.S. at 679.
DISCUSSION
l. Count I: Violations of the FDPCA

| will dismiss Count | of plaintiff's complaint because | find that PHEAA is ndeht
collector subject to the FDCPA. The FDCPA protects debtors from “abusive delstioal
practices by debt collectors, to insure that those debt collectors who fedmainsing abusive
debt collection practices are not competitively disadvantaged, and to promotéechi&iste
action to protect consumers against debt collection abuses.” 15 U.S.C. § 1692(®) be

construed broadly so as to effect its purpose, Womack . AtEton Fin. ServicesNo. 06-

4935, 2007 WL 2155669, at *3 (E.D. Pa. July 25, 2061ihg Brown v. Card Serv. (., 464

F.3d 450, 453 (3d Cir. 2006), and providesemedy fodebtors who have been subjected to

abusive, deceptive or umfalebt collection practicesPollice v. Nat'l Tax Funding, L.P., 225

F.3d 379, 400 (3d Cir. 2000). The provisions of the FDCPA generally apply only to debt

collectors. Id. at 403. To state a claim under the FDCPA, a plaintiff must establish thah&(1)



or she is a ‘consumérivho is harmed by violations of the FDCPA; (2) the ‘déhtises out of a
transaction entered into primarily for personal, family, or household purp83¢ise (defendant
collecting the debt is a ‘debt collector’; and (4) théeddant has violated, by act or omission, a

provision of the FDCPA.” Berk v. J.P. Morgan Chase Bank, N.A., No. 11-2715, 2011 WL

4467746, at *3 (E.D.Pa. Sept.26, 20Xkifing 15 U.S.C. § 1692a-0.
The statute defines a “debt collector” as any person“vdgularly collects oattempts to

collect. . . debts owed or due or asserted to be owed or due another.” 15 U.S.C. § £692a(6).

® The Act defines “consumer” as “any natural person obligated or allegeitiaisil to
pay any debt.” 15 U.S.C. § 1692a(3).

"“Debt” is defined under the FDCPA as “any obligation or alleged obligation of a
consumer to pay money arising out of a transaction in which the money, property, insoirance
services which are the subject of the transaction are primarily for perfamdy, or household
purposes, whether or not such obligation has been reduced to judgment.” Dixon v. Golden-
MasaneBradley, Law Firm228 F. App’x 142, 143-44 (3d Cir. 2007), quoting 15 U.S.C. §
1692a(5).

® The statutory definition excludes several categories of persons includimgyliate

(A) any officer or employee of a creditor while, in the name of the
creditor, collecting debts for such creditor;

(B) any person while acting as a debt collector for another person, both of
whom are related by common ownership or affiliated by corporate control, if the
person acting as a debt collector does so only for persons to whom it is so related
or affiliated and if the principal business of such person is not the collection of
debts;

(C) any officer or employee of . . . any State to the extent thiztotiolg or
attempting to collect any debt is in the performance of his official duties;

[ ]

(F) any person collecting or attempting to collect any debt owed or due or
asserted to be owed or due another to the extent such activity (i) is incidental t
bona fide fiduciary obligation or a bona fide escrow arrangement; (ii) concerns a
debt which was originated by such person; (iii) concerns a debt which was not in
default at the time it was obtained by such person; or (iv) concerns a debt
obtained by sth person as a secured party in a commercial credit transaction
involving the creditor.



TheCourt of Appeals instructsat “[c]reditors—as opposed to ‘debt collectorsigenerally are
not subject to the FDCPA.Pollice, 225 F.3dat 403 That is“[t]he [FDCPA] does not apply to

persons or businesses collecting debts on their own behalf.” Staub v. Harris, 626 F.2d 275, 277

(3d Cir.1980)° Thus, as the Court of Appeals notes, “[w]hether or not a debt colsetor
deceptively is clearly not part of what makes it a @eliector subject to the FDCP#\’

requirements.”Siwulec v. J.M. Adjustment Services, LLC, 465 F. App’x 200, 203 (3d Cir.

2012) Instead, & business may be debt collectarbecause itgrincipal purposeis the
collection of debts or becausenggularly engaes in the collection of debts,” but “this
definition of ‘debt collectarexcludes creditors who attempt to collect their alebts.” _Oppong

v. First Union Mortg. Corp., 215 F. App’x 114, 118 (3d Cir. 2007).

The PHEAA defendants argue that “the FDCPA does not apply to federal student loan
guaranty agencies like PHEAA under the facts alleged.” ©Bfdt. Dismiss ECF p. 10n

support of this contentiothey aveithatPHEAA is a “state instrumentality of the

15 U.S.C.A. § 1692(a)(6).
® The Court of Appeals has explained that

The term “debt collector,” subject to the exclusions discussed
below, was intended to cover all third persons who regularly
collect debts.“The primary persons intended to be covered are
independent debt collectorsThe Senate Committee explained
that the FDCPA was limited to thigharty collectors of past due
debts because, unlike creditoigho generally are restrained by
the desire to protect their good will when collecting past due
accounts,” independent collectors are likely to have “no future
contact with the consumer and often are unconcerned with the
consumer’s opinion of them.”

F.T.C. v. Check Investors, Inc., 502 F.3d 159, 173 (3d Cir. 2007), quoting S. Rep. No.
382, S. REP. 95-382, 2, 1977 U.S.C.C.A.N. 1695, 1®B@nternal citations omitted).
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Commonwealth of Pennsylvania .[that] served athe loan guarantor for multiple federal
student loans borrowed by Donohudd. at7. The PHEAA defendants assdhat

[t]o evidence her obligation to repay the federal student loans,

Donohue signed two Fedei@iafford Loan Master Promissory

Notes. . . Pursuant to their express terms, the MPNs also include

any disclosure statements relating to the lodree disclosure

statementgdentify [AES] as the guarantor of Donohue’s student

loans AES is dictitious name utilized by PHEAA.
Id. at 11(citations omitted).Upon default, PHEAA, as guarantor of Donohue’s l@anployed
collection efforts against Donohue as mandated by the Department of Eduasiamt of its

collection effortsPHEAA advised Donohue of her ability to enroll in the “Ld@habilitation

Program.”Id. at 7, 12 see als&econd. Am. Compl. 11 29-33. “Despite being advised of the

Program, Donohue did nattempt to rehabilitateen defaulted student loans guaranteed by
PHEAA. Consequently, afterotice, on or about December 16, 2011PHEAA began
garnishing Donohue’s wages power that PHEAA arguespbssesses by statuéand continues
to do so. Def.’s Mot. Dismiss ECF p. X2ing 20 U.S.C. 1095aPHEAA contendghat these
collectionefforts were undertaken incidental to its role as a fiduciary to the Departfnent o
Education, and because of thiduciary role that it falls within an exception tioe statutory
definition of debt collector.ld. at 14;see alsd5 U.S.C. 1692a(6)(F)(idéfining “debt
collectof’ as not including “any person collecting or attempting to collect any deld oneéue
or asserted to be owed or due another to the extent such activity . . . is incidental tfidebona
fiduciary obligation o bona fide escrow arrangement”).

Donohue disagreesmd argues that PHEAA, “[r]lathéran offer [her] such a loan
rehabilitation option, [PHEAA] misrepresented certain terms of the prggrach as the number
of months payments would need to be made to rehabilitate her loan, and never made the

individual calculation of a reasonable monthly payment based on [her] economic circueastanc
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Pl.’s Reply Br.ECF p. 6. Insteadhe contendBHEAA “offered an onerous payment time table
accelerated beyond the rehabilitation plan to which Plaintiff was entitled, andydoggdn
garnishing Plaintiff's wages for $600.00 a month, a sum far in excess of the morythigris
she is actually entitled to under the Federal student loan rehabilitation proddanbonohue
further argues that PHEAA *“violated the FDCPA when it endeavored to collect defaelted
student loan through several prohibited means incluaimgssment, false representations and
deceptions.”ld. at 8. In this endeavor, Donohue argues that PHEAA acted like a debt collector
and that the ownership of the allegedly defaulted isammaterial 1d. Thus, Donohue alleges
that PHEAA’sconduct constitutes a failure to comport with the collection procedures outlined in
the regulations governing the conduct of student loans guarantorsmaodes PHEAA from any
fiduciary position in relation to thedpartment oEducation.|d. at 1312.
Moreover, DonohueontendghatPHEAA, in arguing that it is not a covered actor under

the FDCPA,

goes well beyond the four corners of the complaint,cdfedts

documents it claims exemptfiom regulation under the FDCPA,

[attaching]to its Motion several documents it claims are the

Master Promissory Notder the underlying loans as well as other

documentation related to the loans that appear to have been printed

out by Defendant. These documents, Defendant argues, establish

that it is a*guarantor” of Plaintiff's loans (d/b/a AES) which are

owned by someone else.
Id. at8-9. Donohue urges me not to consider these documents becalmgtileaticityof these

documents has not been established these documents are npublic’ so as to undoubtedly

speak for themselves. Moreover, [Donohue] does not base her claims on any of these
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documents, or claim that Defendant acted in violatioangfterm within the initial loan
documents. Id. at 91° Donohue further argues that

evenif the documents could be properly considered by the Court,
Defendant’'sargument fails [because . . .] in the complaint[. . .
PHEAA] is alleged to have acted as a debt catleahd not as a
fiduciary to the Department of Education or any creditor [and . . .]
the nature of its alleged wrongdoing is at variance with and in
excess of anynandate it had as a fiduciary to any creditohat is,

“ Donohue argues that | should not consider these documents because she neither
attated them to the complaint nor based her claims on them. Pl.’s Reply Br. at ECFAss 8-9.
a general matter, a district court ruling on a motion to dismiss may not consider matters
extraneous to the pleading re Burlington Coat Factory Sec. Litid.14 F.3d 1410, 1426 (3d
Cir. 1997). However, a “documeimtegral to or explicitly relied upon in the complaint” may be
considered “without converting the motion [to dismiss] into one for summary judgnmidnt
see alsd@?ension Ben. Guar. Corp. v. Whi@éensol. Indus., In¢998 F.2d 1192, 1196 (3d Cir.
1993) (citations omitted, emphasis in origingBrt. denied510 U.S. 1042 (1994) (“A court may
consider an undisputedly authentic document that a defendant attaches as an exibitoio a
to dismisdf the plaintiff's claims are based on the document. Otherwise, a plaintifawith
legally deficient claim could survive a motion to dismiss simply by failing to attaspasitive
document on which it relied”). Donohue does not dispute the authenticity of the loan documents
submitted by PHEAA but rather argues that the documents “authenticity has mot bee
established” and in any case, she asserts that she does not base her claimigonmiets.

Pl.’s Reply Br. ECF p. 9. Because Donohue, having had the opportunity to do so, does not
dispute the document’s authenticity, | find that these documents establish thatb&AHSwW
guarantor of her student loans. | also find that they are integral to the cldiat these
documents are the agreementsieetn Donohue and PHEAA which are the basis of the action.

Additionally, “the primary problem raised by looking to documents outside the
complaint—ack of notice to the plaintiis dissipated “[w]here plaintiff has actual notice ...
and has relied upon these documents in framing the complaint.” In re Burlington Ctoay Fa
Sec. Litig, 114 F.3d at 1426. The exhibits to PHEAA’s motion are two Master Promissory
Notes for Donohue’s student loans, to which she is a signaeeef.’s Mot. Dismiss, Ex. A,
ECF p. 32, 42, and the disclosure statements connected to these loans, which describe various
aspects of the loan, including the educational institution the loan has been approved for
disbursement to, the dates of disbursement and the guarantor of th&éeas.g.Def.’'s Mot.
Dismiss, Ex. B, ECF p. 53-54. | thus find that considering these documents in connection with
the instant motion to be appropriate and that Donohue has had both notice of the documents and
an opportaity to contest their validytbut has chosen not to do so and thus my consideration of
them in this case does not implicate the problems with such consideration idenytifedCourt
of Appeals above.
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its alleged actions were not “incital to abona fide fiduciary
obligation”, but rather were at odds with any such obligation.

Id. at 10.
While Donohue is a consumer and her student loans qualify as a debt, | find that PHEAA
is not a debt collector under the Act because it fallson®of the enumerated exclusions,
namely, that PHEAA was attempting to collect a debidental to a bona fide fiduciary
obligation** 15 U.S.C. 1692(a)(6)(F)(i). The loans in questionFaseral Family Education
Loan Program Loans (FFELBjudent loansseeSecond Am. Compl. §5, made available
pursuant to the Higher Education Act and administered under the auspices of thenBatpairt
Education. ‘Under the HEA, eligible lenders make guaranteed loans on favorable terms to

students or parents to help finance student education.” Rowe v. Educ. Credit Mgmt. Corp., 559

F.3d 1028, 1030 (9th Cir. 200@nternal quotation marks and citations omitteBHEAA is
such an eligible lender. 24 Pa. Stat. Ann. 8 5104.

HEA “loans are typicallguaranteed by guanty agencieand are ultimately reinsured
by the DOE’ Rowe 559 F.3dat 1030(internal quotation marks and citations omitted)
“guaranty agency” is defined in the FFELP regulations as “[a] statevatgpnonprofit
organization that has an agreemwith the Secretary under which it will administer aro
guarantee program under the [HEA34 C.F.R. § 682.20@ge alsad. § 682.401(a) (“In order
to participate in the FFEL programs, a guaranty agency shall enter intic adgr@ement with
the Secretary.”). “In essence [a guaranty agency] is an intermediary behedénited States

and the lender of the student loarhe United States is the loan guarantor of last reqdite

1 Having found that Donohue fails to satisfy one element, | need not reactewheth
PHEAA's debt collection efforts violate the Act.
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guaranty agency] assists the United States in performing that funcRowg 559 F.3d at 1030,

qguoting Great Lakes Higher Educ. Corp. v. Cavazos, 911 F.2d 10, 15 (7th Cir. 1990).

FFELP regulations describe the relationship between a guaranty agertbg &@E as a
fiduciary relationshipSee34 C.F.R. 8§ 682.410(a)(11)(iii) (referring to the guaranty agencsg as “
fiduciary under its agreements with the Secretaid’)§ 682.410(4p) (“The guaranty agency
shall exercise the level of care required of a fiduciary charged with the dutyesting the
money of others when it invests the assets of the reserve fund[.]”); id. § 682.419(ahi@xpla
that the funds in the federal funtegroperty of the United States and that the “guaranty agency
must exercise the level of care required of a fiduciary charged with the dutytedtmg,
investing, and administering the money of othet$"Yhus | find that PHEA/s a guaranty
agencystands in a fiduciary relationship to the DoEowe 559 F.3dat 1034 (holding guaranty
agencies act as fiduciaries of the DOE when they operate under ERELd®Illecting cases in

which other courts hold the sam@).

12 The Secretary of Education has repeatedly stated that guaranty agencies owe a
fiduciary duty to the DOESeeFed. Family Educ. Loan Program, 61 Fed. Reg. 49,382, 49,382
(Sept. 19, 1996) (“In light of its role in the program and its responsibility for holding and
protecting Federal funds, the guaranty agency’s role is best characterited of a trustee
holding money for the benefit of another. Under these circumstances, a guaranty agency is
responsible for acting as a fiduciary responsive for protecting thestdesf the Department and
taxpayers in the reserve fundsif; (stating that guaranty agges are “trustees for the Federal
Government and are expected to compth fiduciary standards”).

13 Donohue argues thRloweedablishes that a court mustonsider Defendant’s
obligations and whether its collection activity [sic] were ‘inciden@itch obligations” in
determining whether a defendant was acting as a guaranty agency urdieAtbe merely as a
collection agency Pl.’s Reply Br. ECF p. 10. THeowecourtheldthat “guaranty agencies act
as fiduciaries of the DOE when they openateer the FFELP” and that the defendant in that
case was not a guarantor but rather a collection agent assigned the lods ddfault and
accordinglyfell within the FDCPA's definition of debt collectoRowe 559 F.3cat 1034.
However, the court also noted thdtthis were a case in whigdefendanthad guaranteed the
loan to[plaintiff], and had then undertaken to collect on the loan after default, its collection
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PHEAA is a statutorily created agency of and fue Commonwealth of Pennsylvania,

see?24 Pa. Cons. Stat. Ann. 8 51@&ke alsdWalker v. Am. Educ. Serviceblo. 09-2276, 2010

WL 1687613, at *1 (M.D. Pa. Apr. 26, 201®ith a mandate tat6 make loans available to
students and parents fapgisecondary education purpos@g, Pa. Stat. Ann. 8 5102, and the
power to guaranty student loans. 24 Pa. Stat. Ann. 8 5104. Donohue expressly pleads that
PHEAA itself is currently garnishing her wagssg als&econd Am. Compl. § 23, 36, 76, 79-
80, a power reserved to guaranty agencies under the BE&20 U.S.C. 8§ 1095aAccordingly,

| find that PHEAA, doing business as AES, was the guarantor of Donohue’s feéddealts
loans that are the basis of her glai Support for this findings also found in the disclosure
statements that PHEAA attaches to its motion which identify AES as thentpraséDonohue’s
loans. SeeDef.’s Mot. Dismiss Ex. BECF p. 53, 57, 61, 65, 69, 73, 77, 81, 85, B8cause
PHEAA was theguarantoiof Donohue’s student loani$,is not a debt collector under the
FDCPA and thus Donohue’s federal claim against it fdils.

In light of my determination thabonohue’s omplaint fails to state a valid claim against
PHEAA under federal law thenly claims remaining in this lawsuit ab®nohue’sstate law
claims under the FCEUA and UTPCPL against PHEAAtaedExecutive Committeeclaims
before this Court only due to supplemental jurisdiction. “The district courts mayedtx

exercise supplemental jurisdiction over a claim . .. if . .. the district court maissksl all

activities would have beemtidental to¢ its fiduciary duties to the DOE withithe meaning of
the FDCPA” Id. at 1035. 1 find that the latter situation is analogous to Donohue’s allegations
concerning PHEAA'’s conduan this case.

4] also find that to the extent that any FDCPA violations are asserted against the
PHEAA Executive Committee that those claims fail as well because the Executive Cenmsnitte
comprised of employees of PHEAA, an instrumentality of Pennsylvania, anthérusfforts
toward collecting the debts in this case was in the performartheiobfficial duties and thus
falls within an enumerated exclusidmmom the FDCPA's definition of debt collectiorseel5
U.S.C.A. 8 1692(a)(6)(C).
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claims over which it has original jurisdiction.” 28 U.S.C. 8§ 1367(c)(3). “[W]herelthm over
which the district court has original jurisdiction is dismissed before trial, the t=tict must
decline to decide the pendent state ctaimess considerations of judicial economy,
convenience, and fairness to the parties provide an affirmative justification oy stoi’

Borough of West Miffln v. Lancaster45 F.3d 780, 788 (3d Cir. 1999)decline to exercise

supplemetal jurisdiction over plaintiff's state law claims

An appropriate Order follows.
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