INDIAN HARBOR INSURANCE COMPANY v. F&M EQUIPMENT LTD. Doc. 69

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

INDIAN HARBOR INSURANCE
COMPANY ,

Plaintiff, : CIVIL ACTION
V. : NO. 12-1506

F&M EQUIPMENT LTD. , f/lk/a
FURNIVAL MACHINERY COMPANY,

Defendant.

MEMORANDUM

Tucker, C.J. July 17, 2017
Before the Court are the following:
1. Indian Harbor Insurance Company’s Motion for Partial Summary Judgment
(Doc. 62);
2. F&M Equipment, ltd.’'s Motion for Partial Summary Judgment (Doc. 64);
3. IndianHarbor Insurance Company'’s Brief Opposition to F&M Equipment
Ltd’s Motion for Partial Summary Judgment (Doc. 65);
4, CounterPlaintiff F&M Equipment Ltds Memorandum of Law in Opposition to
[Counter-]Defendant’s Motion fdPartial] Summary Judgment (Do66);
5. CounterPlaintiff F&M Equipment, Ltds Reply Memorandum of Law in Support
of its Motion for[Partial] Summary Judgment (Doc. 67); and
6. Indian Harbor Insurance Company’s Reply in Support of Motion for Partial
Summary Judgment (Doc. 68).
Upon consideration of the Parties’ submissi@efendant F&M Equipmenttd.’s Motion for

PartialSummary Judgment (Doc. 66)GRANTED IN PART AND DENIED IN PARTand
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Plaintiff Indian Harbor Insurance Company’s Motion RartialSummary Judgment (Doc. 6i3)
DENIED.
l. FACTUAL AND PROCEDURAL BACKGROUND

The Parties have filed cregsotions for summary judgment requestinmgessencehat
the Court decide whether Indian Harbor Insurance Company (“Indian Hallvedaghed its
obligation under an insurance @yl it haswith F&M Equipment, Ltd. (“Furnival”) by failing to
offer Furnival a renewal policy that would meet the Third Circuit’s definition of tha ter
“renewal.” TheParties’ disagreement centers on whether Indian Harbor’s failuneorporate
languageelating tothe Partiestancellation and norenewalrights, as set forth in the original
insurance policy, renders the new policy a nonrenewalcanstitutesa breach of Indian
Harbor’s obligation to offer a renewal.

This Courtandthe United State€ourt of Appeals for the Third Circuit haegtensively
recounteahe factual and procedural background of this case in earlier opinieosthis
reason, at this timéhe Courtwill provide a concise summary of faetualand procedural
background only to the extenécessary to resoltbe singleissue raised by the Parties’ cross
motions for summary judgment.

A. Initial Litigation and Third Circuit Appeal

In December 2001, Ufnival contracted with Indian Harbor fotenyearPollution and
Remediation Legal Liability Policy (“Policy”)Pl.’s Br. in Supp. of Mot. foPartialSumm. J.

Ex. A, at 1; Bartle Decl. EXL, at 1. This Policy consisted of a form agreent and aumber of

! See generally Indian Harbor Ins. Co. v. F&M Equipment, 1864 F.3d 310 (3d Cir. 2015)
(providinga fuller statement of the facts and procedural history, which is undisputed by the
Parties)jndian Harbor Ins. Co. v. F&M Equipment, L{®013 WL 4405685 (E.D. Pa., Aug. 15,
2013),rev’d, 804 F.3d 310 (3d Cir. 2015) (providing same).
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separatelyegotiatel endorsements that alteradd/or supplementatie Policy’s standard terms
See generalll.’s Br. in Supp. of Mot. foPart.Summ. J. Ex. ABartle Decl. Ex 1.
I Endorsement No.16: Cancellation and NonRenewal Modification

Among the endorsements that the Parties negotiatedl@mately executed was
Endorsement No. 1fitled, “Cancellation and No#iRenewal Modification.”Pl.’s Br. in Supp. of
Mot. for Part.Summ. J. Ex. A, at 3Bartle Decl. Ex1, at 30. By its own terms, Endorsement
No. 16 “change[d] the policy.’Pl.’s Br. in Supp. of Mot. foPart.Summ. J. Ex. A, at 3Bartle
Decl. Ex 1, at 30. The first sentence of Endorsement No. 16, in fact, prawiatett]his
endorsement . . . forms a part of Policy No. PEC00108P%:8 Br. in Supp. of Mot. foPart.
Summ.J. Ex. A, at 3PpBartle Decl. Ex1, at 30. Endorsement No. 16 provided:

l. The INSURED and the Company agree that the Company may cancel at

any time or refuse to offer a renewal extension of coverage for the
following reasons:

a. the INSURED has maderaaterial misrepresentation . . . [; or]

b. the INSURED materially breaches . . . ; or

C. material failure on the part of the INSURED to comply with Policy
terms, conditions, or contractual duties; or

d. a material change in the operations or lack of operatiofsrperd

by the INSURED. . ..

Il. Furthermore, the INSURED and the Company agree that the Company
may refuse to offer a renewal extension of coverage to the INSURED for
the following reason:

a. Loss of reinsurance or a substantial decrease in reinsurance has
occurred . . . .

The Company agrees that it shall not cancel nofranaw this Policy except for
the reasons stated above.

All other terms and conditions remain the same.
Pl.’s Br. in Supp. of Mot. foPart.Summ. J. Ex. A, at 30 (emphasis add&dytle Decl. Ex1, at

30. (emphasis added). Under Endorsement No. 16, therefore, Indian Harbor agesttttdhe



conditions under which it could cancel or decide not to offer a renewal of the Policsnteaku
Pl.’s Br. in Supp. of Mot. foPart.Summ. J. Ex. A, at 3Martle Decl. Ex1, at 30. Indeed, the
conditions outlined in Endorsement No. 16 represengxbkisivereasons that either Party could
cancel or nbrenew the Policy.

i. Furnival Seeks to Renew the Policy on Identical Termshd
Conditions

In late 2011, as the Policy was set to expire, Furmaguested that Indian Harbor
provide Furnival with a proposed renewal policyeguiredunder Endorsement No. 18artle
Aff. Ex. 3, at 2 Pl.’s Br. in Supp. of Mot. foPart.Summ. J2. In response, Indian Harbsent
Furnival an “Indication of Coveradge Bartle Aff. Ex. 4. The Indication of Coveragsould
renew thePolicy, butwith four differences Id. at2—19. These foutifferenceswvere: “1) an
updated price; 2) one year of coverage instead of ten; 3) $5 million coverage lie@tins$14
million; 4) exclusion of Elizabethtown [as a covered geographical sité].’"Furnivalrejected
Indian Harbor’s offer to renew dhe alterederms. Bartle Aff. Ex6. Instead, Furnivahsisted
thatIndian Harbor provide a renewal policy on terms identical to those contained iolite P
Id. Indian Harbor refused. Bartle Aff. Ex. 7.

Indian Harbothen commenced this ssieeking, amamp other things, a declaration that
the Indication of Coverage, despite the four differences frorRdtiey constituted a valid offer
of renewal as required ndorsement No. 16. Furnivasserted a counterclaim against Indian
Harbor for breach of contract and then filed a motion for summary judgment. Thisd€oied
the motion for summary judgment. Furnival appealed this Court’s decision to the Trend,Ci

which reversed and reanded for further proceedings.



B. Parties’ NegotiationsAfter Remand from the Third Circuit

After the Third Circuit’sdecision to remandhe Partiesequested that the Court stay this
case to afford the Parties an opportunity to settle the matter without furtherr@evention.

Pl.’s Br. in Supp. of Motfor Part.Summ. J. 4; Def.’s Mem. of Law in Supp. of Mot. fart.
Summ. J. 7.The Partiehave sinceengaged in extensive negotiations over what terms sbheuld
included in Indian Harbor'eznewal policyoffer in light of the Third Circuit's decisionPl.’s Br.

in Supp. of Mot. folPart.Summ. J. 4; Def.’s Mem. of Law in Supp. of Mot. Rart.Summ. J. 7.
The Parties agreed on alatters relating tthe renewal policy except whether Indian Harbor
was required to incorporate ttermsfrom Endorsement No. 1&lating tocancellation and
nonrenewal. Pl.’s Br. in Supp. of Mot. fBart.Summ. J. 4; Def.’s Mem. of Law in Supp. of
Mot. for Part Summ. J. 3.

In short, Indian Harbor contends that it need not include the “broad renewal prg¥ision
from the initial policy in itsnew policyfor thenewpolicy to constitute a valid renewal.
Therefore, Indian Harbor concludes, its failure to include serchsin its new policy offer does
not constitute afeach ofits obligation to offer a renewahder the Policy

By contrast, Furnival contends that the Third Circuit’'s decision requirenlft#iebor to
do the opposite. Furnival contends that Indian Harbor must incorporatertteame
cancellation anshontenewalmodifications contained iBndorsement No. 16 in theew policy
offer in order for the new policy offer to constitute a valid renewatlian Harbor’'dailure to do
so, Furnival reasons onistitutes a breach of thenitial Policy. For these reasons, Furnival

requests judgment in ifavor for lreach ofcontract.



Il. STANDARD OF REVIEW

Under Rule 56 of the Federal Rules of Civil Procedupsuait shallgrant summary
judgment in favor of the moving party only “if the movant shows that there is no genuineedisput
as to any material fact and the movant is entitled to judgment as a matter oF&vR. Civ. P.
56. A fact is “material” if it is “one that might ‘affect the outcome of the suit under igove
law.” Smith v. Johnson & Johnsos93 F.3d 280, 284 (3d Cir. 2010) (quotigderson v.
Liberty Lobby, InG.477 U.S. 242, 248 (1986)). A dispute as to a material fact is “genuine” if it
“Is one that ‘may reasonably be resolved in favor of either gartyomando v. United States
667 F.3d 363, 371 (3d Cir. 2011) (quotiagderson477 U.S. at 250).

The movant has the initial “burden of identifying specific portions of the record that
establish the absence of a genuine issue of material faanhtini v. Fuentes/95 F.3d 410, 416
(3d Cir. 2015). When assessing a motion for summary judgment, the court “must construe all
evidence in the light most favorable to the nonmoving party.”

The standard of review for cross-motions for summary judgrsadéentical to the
standard applicable to routine motions for summary judgmiemtirence v. City dPhila., 527
F.3d 299, 310 (3d Cir. 2008). “When confronted with cross-motions for summary judgment . . .
‘the court must rule on each party’s motion on an individual and separate basis, detefarining,
each side, whether a judgment may be entered in accordance with the summarytjudgmen
standard.” Arsdel v. Liberty Life Assurance Co. of Bd$o. CV 14-2579, 2017 WL 1177174, at
*4 (E.D. Pa. Mar. 30, 2017q¥iting Erbe v. Conn. Gen. Life Ins. Cto. Civ.A. 06-113, 2009

WL 605836, at *1 (W.D. Pa. Mar. 9, 2009)).



1. DISCUSSION

A. Pennsylvania Law Applies

The Court must apply Pennsylvania law in the present dispute because the Caourt sits i
diversity. Seeliggon-Redding v. Estate of Sugarméhb9 F.3d 258, 262 (3d Cir. 2011)
(providing that when a federal court sits in diversity, the court will applyathent state’s
substantive law while adhering to federal procedural law).

B. Breach of Contract

Under Pennsyhnia law, it is weHestablished that to state a claim for breach of contract,
a plaintiff must establisthree elements: “(1) the existence of a contract, including its essential
terms; (2) the defendant’s breach of duty imposed by the terms; and (3) actoalihpss/ as a
direct result of the breach Angino v. Wells Fargo Bank, N,&66 F. App’x 204, 207 (3d Cir.
2016) (citingWare v. Rodale Press, In&22 F.3d 218, 225 (3d Cir. 2003)).

It is similarly wellestablished that:

[c]ontractinterpretation is a question of law that requires the court to ascertain

and give effect to the intent of the contracting paieembodied in the written

agreement Courts assume that a contract’s language is chosen carefully and that

the parties arenindful of the meaning of the language used. When a writing is
clear and unequivocal, its meaning must be determined by its contents alone.

Old Summit Mfg., LLC v. Pennsummit Tubular, LLC (In re Old Summit Mfg.,, B2G)F.3d

134, 137 (3d Cir. 2008) (citinDep’'t of Transp. v. Pa. Indus. for the Blind and Handicapped

886 A.2d 706, 711 (Pa. Commw. Ct. 2008pe also D&M Sales, Inc. v. Lorillard Tobacco Co.
No. CIV.A.09-2644, 2010 WL 786550, at *3 (E.D. Pa. Mar. 8, 2010) (providing that “the court’s
goal is ‘to ascertain and give effect to theemitof the contracting parties,” and “[w]hen the

words of an agreement are clear and unambiguous, the cwaseartain the intent of the

parties from the langage useth the agreement.”)In interpreting a contractparts will “not



consider merely individual terms utilized in the insurance contract, but the estirance
provision to ascertain the intent of the partied01 Fourth St., Inc. v. InwIns. Group 879
A.2d 166, 172Ra.2005).

Contractual language is ambiguanrdy “if it is reasonably susceptible of different
constructions and capable of being understood in more than on€ s&w®ét Emps Ins. Co. v.
Ayers 955 A.2d 1025, 1028-29 (Pa. Super. Ct. 2@6@8ng Inv'r Ins. Group 879 A.2dat 171).

In short, “Courts must give plain meaning to a clear and unambiguous contract provisisn unles
to do so would be contrary to a clearly expressed public pgoligsie Ins. Exch. v. Conlep9

A.3d 389, 392 (Pa. Super. Ct. 201diting Ayers 955 A.2d 1025 at 1028-29 (Pa. Super. Ct.
2008)).

In the present case, the Parties’ croggions for summary judgment converge on the
second element of the breach of contract claim: whether there has been a breach of a duty
imposed by the terms of the contract. More specifically, the question presentezther
Indian Harbomust, under the terms of Endorsement No. 16, indlbelsame cancellation and
non+enewaltermscontained in Endorsement No. 16 in its new policy in order fonéepolicy
to constitute a “renewal” as defined by the Third Circuit.

C. Definition of “Renewal

In theappealof this casethe Third Circuitarticulated a general rule that “for a contract
to be considered a renewal, it mashtain the same, or nearly the same, terms as the original
contract.” F&M Equipment 804 F.3d at 311. The Third Circuit held that Indian Harbor’s
original Indication of Coverage did not meet the definition of a “renewdl.at 315. In so
holding, tie Third Circuit did not affirmatively state what terms must be “the same oy tiearl

same” as the Policy for any later policy from Indian Harbor to cotstttrenewal Still, the



Third Circuit advised thatn this casethe Indication of Coverage was not a renewal because the
Indication of Coverage substantivellfered or deletedarious terms in the Policyd. The
Third Circuitfurtheradvised that atiough “a reasonable change in price should not alomkeren

a newcontract a nonrenewdle “remaining terms must be recognizable extensions of the initial

Policy, and[in this caselhey are not.”ld. (emphasis added).

The Third Circuit notedhatthe terms in the Indication of Coverage were not
recognizable extesmons of the initial Policy becau&g]he length of coverage is different, the
amount of coverage is different, and suepe of coverage is differéntF&M Equipment 804
F.3d at 315. In particular, the Indication of Coverage differed from the Policy i lizat “1)
an updated price; 2) one year of coverage instead of ten; 3) $5 million coveragaslieaitl of
$14 million; 4) exclusion of Elizabethtownld. Thesedifferences between the terms in the
Indication of Coverage and the Policy were stinat the Third Circuitoncludedhatthe
Indication of Coverage was not on “nearly the same terms as the original [Paidy
therefore, could not constitute a renewial. Ultimately, “[b]ecause Indian Harbor did not offer
a contract that is eithéhe same or nearly the same as the Policy, it breached its promise to offer
a renewal extension of coveragdd.

In dicta, the Third Circuit addressed an ancillary issue raised by Indi&ot-ks part of
its argument against a strict construction of the term “renewal.” The ThirdiGitated:

Indian Harbor complains that holding it to its promise would require reneweng th

renewal provision itself, and that would obligate Indian Harbor to recursively

renew the contract in perpetuity. To the extent Indian Harbor argues that a

contract it drafted was not careful enough, we are unmoved. Moreover, in future

policies, IndiarHarbor need not incorporate the broad renewal provisions that are
included here. The issue of a perpetual contract is, however, a question for
another day.We hold here only that the terms of a renewal must be the same or

nearly the same as the initiardract. The question of being held to a perpetual
renewal is not before us and we will not opine on such a question at this time.




F&M Equipment 804 F.3d at 316. This passage of the Third Circuit’s decision has engendered
disagreement between the fReg who advance competing interpretations of this language and
the language’s import on the issue now before this Court.

In essence, Furnival contends that by this passage, the Third Circuit implikettidte
Indian Harbor must include the same cancellation and nonrenewal provisions from Ewethbrse
No. 16 in any renewal policy. By contrast, Indian Harbor contends that estétsred the
specific renewal of the Policy in this case, the Third Circuit affirmatilaelgl that Indian Harbor
need not incorporate the terms of Endorsement No. 16 into its renewal policy offehehen t
Third Circuit stated thatif future policies, Indian Harbor need not incorporate the broad
renewal provisions that are included heril’

The Parties each place too muahigiht on this passage and fail to note the reality that
the Third Circuitwas cleathat it would take no position on the specific issue now presented.
The Third Circuit explicitly acknowledged that ‘i issue of a perpetual contract is, however, a
guestion for another day. We hold here dhigt the terms of a renewal must be the same or
nearly the same as the initial contract. The question of being held to a perpetuall is not

before us and we will not opine on such a question at this’tilde(emphasis addg¢d The

Third Circuit, thus, made clear that its holding was specific to the facts ciiskeand whether

thelndication of Coverageonstituted a renewal.

D. Failure to Include Some Recognizable Extension of th€ancellation
and NonrenewalTerms into the New Policy Renders the NewPolicy a
Nonrenewal
As the Third Circuit’s decision in the earlier appefahis matter applies tthe question
now presented by the Partjghe Court concludes theitdian Harbor'dailure toincorporateany

languageeven remotely resemblintge cancellation and nonrenewtakrms &t forth in
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Endorsement No. 16 of the Policy renders the new policy a nonrenewéhemnadore Indian
Harbor has breachexh essential duty under tRelicy. The Caurt notes, however, consistent
with the Third Circuit'sdecision in the earlier appeal of this cabat Indian Harbor need not
have includedhe verbatimlanguage on cancellation and nonrenewal as provided by
Endorsement No. 18Rather Indian Harboneed only haveat a minimumincorporatederms
thatcouldbe considered recognizable extensiohthe cancellation and nonrenewakrms
contained in Endorsement No. 16.

At the outset, the Court notes the obvious: the new policy from Indian Harbor does not
meet the Third Circuit’s first part of the definition of “renewal” becabgetérms of Indian
Harbor’snew offerare not identical to the terms of the Policy. As the terms afelepolicy
are not identicalthe new policy ad the Policycannot be considered the “sainé&herefore, the
present offer cannot be considered a “renewal” on this basis.

Having determined that the new policy cannot constituenawal because its terms are
not the samé as theterms from thdolicy, the Court must next consider whether the terms of
the new policyare otherwise “nearly the sama&sthose in the PolicyGenerally on the issue of
renewal, the Third Circuit noted that the “[c]ase law . . . is quite thifitius, inthis analysis,
the Court remains mindful of, and is guided ting Third Circuit’'sobservation that though a
reasonable change in price between an initial policy and gakey will not generallyrender

the new policy a nonrenewal, the new policysmaining termgnustbe recognizable

extensions of the initial Policy F&M Equip., 804 F.3d at 315 (emphasis added).

As the Third Circuit’s decision applies to the present facts, the Court concluddsethat t

categorical omission of any terms tieah be considerag@cognizable extensions of the Policy’s

2 Indian Harbor similarly acknowledged that “controlling case law is spafes Briefin
Supp. of Mot. foPartialSumm. J. 9.
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initial cancellation and nerenewal terms renders the present offer from Indian Harbor a
nonrenewabecause it is not “nearly the same” as the Poliyerefore, Indian Harbor has
breacled itsduty to provide a rewal offer This conclusion accords with, amdffectuats, the
intent of the Parties as evidenced by the cleauaaghbiguous terms of the Poliaghen readn
light of the Third Circuit’s definition of the term “renewal.”

As the Third Circuit acknowledged in the appeal of this case, “[tlhe fundameletah r
interpreting the meaning of a contract is to ascertain and give efffibet imtent of the
contracting parties.’'F&M Equip., 804 F.3d at 31&iting Murphy v. Duquesne Univ/77 A.2d
418, 429 (Pa. 2001)Where, as here, the terms of a contract are clear and unambiguous, the
Court is constrained to the writing itself to determine the Parties’ iftdiie Court’s analysis,
thus, begins and ends with tilent of the Partieas articulatedy the unambiguous written
words ofthe Policy As discussed in detail below, the Court concludes that the Parties intended,
based upon the clear language of the Policy read in light of the Third Circuit’'sidefwfit
“renewal” that some form of the cancellation and nonrenewal terms contained in Endorsement
No. 16 would be incorporated into any subsequent renewal policy.

Any renewal of the Policy must include Endorsement No. 16 because Endorsement No.
16 was made an esseatpart of the Policy.The language dEndorsement No. 1@vealsindian
Harbors painstaking incorporation of Endorsement No. 16 into the Policy and Indian Harbor’s
warnings to Furnivabf the critical changes wrought by its executi@y. its termsEndorsement
No. 16proclaimed that itforms a p@rt of Policy No. PEC0010805” and “CHANGES THE

POLICY.” Pl.’s Brief in Supp. of Mot. foPart.Summ. J. Ex. A, at 30The changes weia

% The Parties do not argue that the terms of Endorsement No. 16 are ambiguous. Indeed, the
Parties previously have stipulated that the terms of Endorsement No. 16 are unamiRjteus

Br. in Opp. to Def.’s Mot. for Part. Summ. J. 4 (citing Def.’s Mem. in Supp. of Renewed Mot. 1,
at nl, Doc. 26-1).
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such great impothatindian HarbomwarnedFurnival to “PLEASE READ [Bdorsement No. 16]
CAREFULLY.” Id. Drawing Furnival’s attention tthe changes made to the Policy was
sensiblebecausé&ndorsement No. 16 “modified insurance provided under the following:
POLLUTION AND REMEDIATION LEGAL LIABILITY.” Id. Thus, Indian Harbor clearly
understood that execution of Endorsement No. 16 made critical and materiabakei@athe
Policy as a wholeand that Endorsement No. 16 was, by its own terms, made an essential part of
the Policy

Indeed, this prefatgrlanguage helpfully and accuratehgroduced théermscontained in
Endorsement No. 16, terms tlzaitically altered the relationship between the Parties by
providing an exclusive and exhaustive list of conditions under wh&RPartiesould cancel or
non-renew the Policy. In drafting and executing Endorsement No. 16, Indian Feaylexdd]

that it shall not cancel nor napnewthis Polig/ except for the reasons stated?l.’s Brief in

Supp. of Mot. folPart.Summ. J. Ex. A, at 3(emphasis added). In swriting, the Parties
specificallybargained foand agreed ttwo substantiveehanges to the Policy. First, the Parties
bargained for and agreedtgrms that diverged from the standard terms relating to cancellation
that would otherwise havappliedunder the Policy. Second, the Partiesegotiatecand agreed
to terms thatested in Furnival a right to a renewal of the Policy that Furnival would not have
otherwise hadbecause the Policy was otherwsskent on the issue of renewalhese chages,
thus, modified significant and substantteems of the Policy

Having determined that Endorsement No. 16 was specifiagatlywhollyincorporated

into the Policy and that the language of Endorsement Nohdmeged andddedcritical terms to

* The standard languagie the Policy regarding cancellation provided a nonexhaustive and
nonexclusive method for canceling the Policy upon “written noti&eé generallfl.’s Briefin
Supp. of Mot. for Brt. Summ. J., Ex. A, 10 (providing the standard terms regarding cancellation
that were ultimately altered upon execution of Endorsement No. 16).

13



the Policy, it is apparent that in agreeing to offer to Furnavaénewal of “this Blicy,” Indian
Harbor agreedand the Parties intendetthat the Policy be renewed as a whole inclusive of
Endorsement No. 16 and its crititeatms. The plain languagef Endorsement No. 16 provides
that Indian Harbor is to renetthis Policy,” which is an unambiguous referertoethe Policy as
a whole. Thatthe words'this Policy” refers to the whole Poliancluding its endorsemenits
clear forthreereasons.

First, when the term “this Policy” is read in the context of Endorsement No. 16’s
incorporation provisions discussed above, it is apparent that the Parties understaod tine te
refer to the Policy inclusive @he terms set forth iEndorsement No. 16.

Second, the term “this Policy” is used consistently throughout the writingeioteethe
entire agreement including all gmdorsementskor exampleby its own terms, the Policy
enumeratedh its body each of the “Endorsements Attachetthi® Policy including
“Endorsement No. 016 . . . . Cancellation and Non-Renewal Modification.” Pl.’s Brief in Supp.
Ex. A, at 2.

Third, thattheterm “this Policy” refers to the entire Policy inclusive ofitsl
endorsements ionsistent with the Third Circuit’s view that the Poliecgndorsements
containectritical termsthe alteratiorof which between the Policy and Indian Harbor’s
Indication of Coverageendered the bhication of Coverage monrenewal.As discusse@bove,
the Third Circuit determined that Indian Harbor’s Indication of Coverage cossitigut

nonrenewal in breach of the Policy becatisdtered certain terms beyond recognitiéiaor

> Indian Harbor would have the Coimterpret the term “this Policy” to mean everything but the
renewal provision. Pl.’s Brief in Supp. of Mot. féart.Summ. J. 11. However, to interpret the
term in this manner, and out of context, would force this Court to ignore thestatilished re
that courts must “not consider merely individual terms utilized in the insurancacobut the
entire insurance provision to ascertain the intent of the paréé&s."Fourth S{.879 A.2d at 172.
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example, he Third Circuit noted that the “exclusion of Elizabethtown [fdin8ite]” as a
covered location under the Indication of Coverage rendered the Indication of Cowerage
norrenewal. F&M Equip., 804 F.3d at 315Elizabethtownof course, wabsted as a covered
site under Endorsement No. 1. Pl.’s Brief in Supp. Ex. A, at 13. Accordingly, it standsoio reas
that the Third Circuit believed that Endorsement No. 1 and its terms were matergabtehe
Policy as a whole and the alteration of the term in Endorsement No. 1 relatingateeEipwn
was a significant faot in finding that the Indication of Coverage constituted aemewal Just
as the terms of Endorsement No. 1 wargcal terms the inclusion of which, in some
recognizable formyas necessary for a new policy to constitute a renewal, so too arentkente
Endorsement No. 1éritical terms that must be incorporat@i some recognizablerm, into
Indian Harbor’s new policy for the new policy to constitute a renewal.

For these reasons, it is clear that by agreeing to offer a renewal dPdliag,” Indian
Harbor agreed to renew the Policy inclusive ofdhecal terms from théolicy’'s endorsements
including the critical cancellation and nonrenewal terms contamEddorsement No. 16. hé
categorical exclusion dérmsthat even remotely resemblileetermscontained in Endorsement
No. 16 materiallyalters the contractual relationshimtially bargained for by the Partigghen
they agreed to execuEndorsement No. 16. Withosbme recognizable extension of the terms
of Endorsement No. 16 in the new policy, the new policy cannot be considered a renewal.

In arguing that it need not include any language relating to cancellatioroamenewal
as set forth in Endorsement No. 16 into its purported renewal policy, Indian Harbdo ties

Pennsylvania state cases dealing with real estate leases containing coverartstdmdian

® In its brief, Indian Harbor cites to the 1925 Pennsylvania Supreme Court d2estéitof.
Tourison 129 A. 587(Pa. 1925), the 1902 Pennsylvania Superior Court casegafrt v.
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Harbor cites to these cases for the proposition that “renewal provisions do not need to be
included in renewal contracts even where the contract requires that the renewdldsame
terms and conditions.” Pl.’s Brief in Supp. of Mot. Rart.Summ. J. 9. Indian Harbor,
however, draws too broad a conclusion from these stalleecasesAs an initial matterthese
real estateases are factually distinguishable from the present insurance contract casgeby vi
of the fact that they deal with real estatstill, the cases cited by Indian Harbor sesiraplyto
reinforce tle wellestablished rule that a court must effectuaterttemt of the contracting parties
when reviewinga contracandrefrain frominjecting termsinto a contractor whichthe parties
had notbargained

Indeed, inPettit v. Tourisonthe Pennsylvaa Supreme Court reviewed a lease
agreement and a renewabvision contained in thease that provided that the lease could be
renewed “under the same terms and conditiabshie expiration of its first seven year ter29
A. at 587. After the initid seven year term, the lessee renewled.The issue before the
Pennsylvania Supreme Court was whether in opting to renew the lease “undereherazsn
and conditions” the lessee was entitle@xercise amption to purchase the property that was
confained in the original leaséd. The Pennsylvania Supreme Court held that the option to
purchase was specific to the initial lease and did not carry over into the rée@seabecause the
Parties did not intentb renewthe option.Id. at 588. The Pensylvania Supreme Court

explained that “[t]he lease in questions confers no such right [to extend the option te@urcha

Hartzell, 20 Pa. Super. 56 (1902), and the Chester County Court of Common PleasBaase of
v. March 61 Pa. D. & C.2d 588 (Pa. Com. PI. 1972).

’ Cases involving real property interests are often treated differenthefoptints because of the
general view that real property is, by its nature, unidéee, e.gMinard Run Oil Co. v. U.S.
Forest Sery.670 F.3d 236, 256 (3d Cir. 201(t)ting RoDa Drilling Co. v. Siegab52 F.3d
1203, 1210 (10th Cir. 2009jacknowledging that preliminary injunctive relief may be a
particularly appropriate remedy in cases involving real property interestatise of thanique
nature of the property intere§t”
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upon the lessee. ltis clear that the limit which the pabiidbeir agreemergrovided in this

case” was that the option to purchase would expire at the end of the initiaysavésase term.
Id. (emphasis added)n arriving at this conclusion, the Pennsylvania Supreme Court thend
intent of the contracting partiess evidenced in the written agreemeatbe dispositive of
whether the option to purchase extended to the lease in its renewed form.

That the intent of contracting parties as evidenced in their unambiguous written
agreement is dispositive, even in the contéxéase agreementsas confirmed fiftyone years
after the decision iRettit by the Pennsylvania Superior CourBannetch v. Dreistagda case
that was not cited by Indian Harbor. 364 A.2d 398 (Pa. Super. Ct. 11@/Bgnnetcha lessor
and lesseexecuted an agreement that included an option to purchase as well as a “renewal
clause” that indicated that upon the expiration of the term of the lease, if trewessdo
continue to occupy the premises, then “the Lease and all of its terms, provisionsoesndit
covenants, confessions or confessions of judgment, waivers, remedies and alirctdigists
and powers upon the lessee” would renddv.at 399. After the initial lease term, during one of
the renewal terms, the lessee sought towdrethe option to purchase, but the lessor refused
believing that the option to purchase was not incorporated into the subsequent reltevidie.
Pennsylvania Superior Court found that while a lease renewal gersgrpligs specifically to
the actual demise, that in this case, the clear language of the r@nevision evidenced the
parties intenthat the option to purchase be incorporated into all subs¢genewals of the
lease Id. at 401. Thus, iBennetchas inPettit, the intent of theontracting parties as evidenced
in their unambiguouwriting was dispositiveon the issue of what terms are intended to be

incorporated into a later renewal of a contract
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These cases, thus, stand for the unremarkable proposition that courts musiteftbet
intent of the parties as stated in an unambiguous writing when passing on issues ciuebntra
interpretation. The Court concludes that the Policy and Endorsement Nolekslyand
unambiguously evidence the Parties’ intent to renew the Haobitysive of the critical
cancellation and nonrenewal terms in Endorsement No. 16 in some recognizabl&ddrohd
otherwise would require the Court to read into the Parcymplied term that compels the
exclusion of Endorsement No. 16’s from te@ewalpolicy, animplied termthat has no support
in the Policy’s or in Endorsement No. 16’s clear terms

E. Inclusion of Cancellation and Nonrenewal Terms Does Not Violate
Public Policy That Disfavors Perpetual Contracts

The Court is unpersuaded by Indidarbor’'scontention that requiring Indian Harbor to
include language relating to cancellation and nonrenewal from Endorsement No. 16 would
transformthe Policy into a perpetual contract in contravention of public policy betaeise
presence o$uch language ithhe Policyand/or its renewal does not automatically render it and/or
its renewal perpetuallndeed, the Policy, by virtue of Endorsement No. 16’s cancellation and
nonrenewal modificationspecificallyeliminated anypossibility thathe Policy be transformed
into an impermissiblperpetuaktontract

It is accepted that “Pennsylvania law disfavors perpetual contrastggth Pharms., Inc.

v. Borough of West Chestdr26 A.3d 1055, 1064 (Pa. 2015ge alsdHutchinson v. Sunbeam
Coal Corp, 519 A.2d 385, 390 n.5 (Pa. 1986) (providing same). For this reasoantract for

an indefinite period will be construed to be for a ‘reasonable time or termirtahléwnless the

intention of the parties can be ascertainedV{yeth Pharms126 A.3d at 1064 (emphasis
added).In resolvingmost contract questions, when considering whether a contract is

impermissibly perpetual, éhreviewing court must focus on effectuating the intent of the
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contracting partiesTo determine the intent of the parties in this regdmel cburt should
consider whether thagreement specifies the sole or exclusive conditions that will give rise to
termination [because thernit is definite in duration and therefore not terminable at will as a
matter of law.In contrast, where an agreement merely specifies conditionstnaesult in
termination of the agreement, it is indefinite in duration and terminable at ®Widiferts Tech
Group, Inc. v. Curwood, Inc2015 WL 5584498 at *5 (E.D. Pa. Sept. 23, 2015) (cibng M
Sales, Inc. v. Lorillard Tobacco C&010 WL 786550 at *3 (E.D. Pa. Mar. 8, 2010)).

Though not bindinghe Second Circuit cagtayroll Express Corp. v. Aetna Cas. and
Sur. Co, is persuasive and instructive on the present facts. 659 F.2d 285, 292 (2d Cirli981).
Payroll, an insured sued its provider of a crime insurance policy for breach of contract when the
insurer attempted to candéke policy despite the insureegrlier issuancef a letter
endorsemerthat made the policshon-cancellable by [the insurer] except for Aeayment of
premiums.” Id. at 290. After a nonjury trial, the trial court concluded thtte noncancellation
endorsement was unenforceabézause theamcancellation endorsement made it impossible for
the policy to terminate and, therefore, transformed the policy into a de facttupégquatract in
violation of the policy against perpetual contradts at 289. The Second Circuit reversed the
trial court explaining that:

[W]here a contract contains no provisions for termination, the court will look to

the intention of the partiegbsentwhich the contract will be held ‘terminable

within a reasonable time or revocable at will, degent upon the citonstances.’

However, where the parties, while providing no fixed ‘date for the termination of

the promisor’s obligation . . . condition the obligation upon an event which would

necessarily terminate the contract,” no such presumption of perpetuityifiegust

and they will be deemed to have accepted the obligation to continue until the

condition occurs.

Id. at 292 (citations omitted). Applied to the facts before it, the Second Circuit helbdehat

noncancellation endorsement did not create a perpetual contract, but merelpet toaticould
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be terminated only upon the insured’s nonpayment of premitohmsin so concluding, the
Second Circuit dismissed the insusargumenthat somehow, the noncancellation endorsement
was “illusory” because undéhne terms of the endorsement the insurer was “permanently bound,
whereas [the insured] may cancel at any time simply by not paying premitonat’291. To
conclude otherwise would “render unenforceable most life insurance contracts mayde
cancelled by the insured only for npayment of premiums but by the insured at willd:

The Second Circuit further explained thpt]onstruction of the agement as obligating
[the insurer] to continue to provide coverage as long as [the insured] paid premiby$tiset
insurer] does not work any undue hardship of unfairness of the type sought to be avoided by the
policy against perpetuity, since [the insurer] under the terms of the policynsefree, within
the limits allowed by the law, to fix the premium rates according to the risks uretelght.”
Id. at 292. The Second Circuit, thus, concluded that holding the insurer to its bargain was wholly
appropriate.

In the present caseeitherthe Policy nor any renewal of the Polieyso long as the
renewal contains terms that are recognizable extensions of the cancellatiomaaméwal terms
of Endorsement No. 16€an be considerdthpermissibly perpeial because the terms of
Endorsement No. 1€pecily the exclusre conditions that give rise to cancellation and/or
nonrenewal. Endorsement No. 16 provides tidian Harbor “agrees thétshall not cancel nor
non+enew this Policexceptfor the reasos stated above.Pl.’s Brief in Supp. of Mot. folPart.
Summ. J. Ex. A, 30 (emphasis added). Like the noncancellation endorseimaytal did not
render the policy at issue a perpetual contract, Endorsement No. 16 does not rera&ythe P
and/or is renewal a perpetual contract in view of the clear intent of the Parties in &atimnitpe

exclusive conditions under which the contractual relationship could end.
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Endorsement No. 16 is not, like the noncancellation endorsement at isygot was not, a
perpetual contract imiew of the clearmtent of the Partieis setting forth the exclusive
conditions under which the contractual relationship could end.

Finally, regarding Indian Harbor’s argument that under the terms of Emdens&o. 16,
Furnival wields outsized and improper power with respect to cancellation and retinesv@burt
is, as theThird Circuit was, unmovetl. This argument parallels the argument made by the
insurer inPayroll that claimed such an unequal relationship between insurer and insured
rendered the contra@tlusory” because under the terms of the endorsement the insurer was
“permanently bound, whereas [the insured] may cancel at any time simpbt pgying
premiums.” Payroll, 659 F.2d at 291. However, this Court concludes on the present facts, as the
Second Circuit concluded on the facts before it, that such an arrangemergeas setnproper.

F. Furnival’'s Motion for Partial Summary Judgment

The foregoing conclusions apply equally to Furnival’s MotionHartial Summary
Judgment as they do to Indian Harbor’s Motion for Summary Judgment because both motions
rely on the same set of matergald undisputeéacts. The Court, however, specifically rejects
Furnival’'s Motion for Partial Summary Judgment to tk&est that it argues Furnival is entitled
to a renewal of the Policy inclusive of the verbatim terms contained in Endasiio. 16. The

Third Circuit plainly held that “the terms of a renewal must be the sameaoly the same as the

initial contract” F&M Equip., 804 F.3d at 316 (emphasis added). Indian Harbor’s duty to offer
a renewal, therefore, may be satisfied if its offer provides terms that cts&t&tcognizable

extensions” of the cancellation and nonrenewal terms in Endorsement No. 16Intlidra

8 The Third Circuit remarked in its earlier decision in this case that “[t]o the drtdiah Harbor
argues that a contract it drafted was not careful enough, we are unméed.Equip., 804
F.3d at 316.

21



Harbor may not do, however, is categorically delete all terms on the subject effatamt and
nonrenewal as set forth in Endorsement No. 16.
IV.  CONCLUSION

For the reasons set forth abol2efendant F&M Equipment LTD’s Motion fdpartial
Summary Judgmers GRANTED IN PART AND DENIED IN PARTand Plaintiff Indian
Harbor Insurance Company’s Motion for Summary JudgmedENIED. An appropriate @ler

follows.
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