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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

POWER RESTORATION :
INTERNATIONAL, INC. : CIVIL ACTION

Plaintiff,
V.
PEPSICO, INC., et al. NO. 12-1922
Defendants. :
MEMORANDUM
PRATTER, J. OcTOBER11,2013

l. INTRODUCTION

Plaintiff, Power Restoration International, Inc. (“Power Restoration”), brings ¢himna
against Pepsico, Inc. (“Pepsico”), Bottling Group, LLC (“Bottling Group”), aribfay
Trading Company (Europe), Gmbh (“Fritay”), alleging breach of contrafCount I), unjust
enrichmen{Count Il), quartum meruit(Count Ill), and account stat¢@ount I1V). Presently
before the Court is Defendants’ motion to dismiss [Doc. N&I&htiff's Complaint pursuant to
Rule 12(b)(6). For the reasonsttfialow, the Court denieBefendant’ motion to dismissvith

respect taCount | and 1) but grants the motion with respect tou@ts 11l and I\/*

! In addition to the motion to dismiss presently before the Court, the Defendantsaled
for Rule 11 sanctions against Plaintiff and its counsel. On October 4, 2012, the Court denied
Defendants’ motion for sanctions [Doc. No. 10], without prejudice, because it was yme@mat
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. FACTUAL BACKGROUND?

Power Restoratiodesigns and installadustrial and commercial electrical systems that
allow customers to reduce electrical consumption. CofnplPower Restoratioalleges that
Pepsico contactedower Restoration in August 2010 for the purpose of developing Pepsico’s
“Global Power Optimization Program” (the “Program’an audit and redesign of efacal
power consumption at Pepsico&cilitiesat various locations around the world. at {{ 15, 18.
Power Restoratioasserts that, at that time, Pepsico Boder Restoratioantered into an oral
contract wherebf?ower Restoratiowould act as the engineering and management entitiidor
coordination othe Programld. Power Restoratiodllegesthat from August 2010 through
March 2011, its representatives worked with Pepsico senior management to develop and
implement the Progranid. at ] 16.0f particular import to the clainfPower Re®rationasserts
that on February 15, 2011, “Pepsico confirmed its retentiGtoafer Restoratiowith the
issuance oftte following letter of intent:”

This letter sets forth the intent of Pepsico, Inc. with regard to PRI Global

Enterprisego procure, over the next 12 months, Power Quality Solutions to be

installed at Pepsico facilities located in multiple countries. Pepsico intends to

conduct at least 150 audits of these facilities. Pepsico anticipates most of these

audits will deliver favoable ROI. Further, it is Pepsico’s intent to issue 100

Orders toPRI Global Enterprises for design and installation during this period,

with an average cost of $300,000 per installation.

Id. at 17.Power Restoratioalleges that, as a preliminary step in implementing the Program, all

three Defendantslso directed Power Restoratitmperform energy audits at multiple facilities,

2 The following summary is based on the allegations in PlainBfiimplaint, which the
Courtassums to be true for purposes of Defendants’ motion to disrAggroft v. Igba) 556
U.S. 662, 129 S.Ct. 1937, 1950, 173 L.Ed.2d 868 (2009).

% Defendants Bottling Group and Fritay are alleged to be controlled,lyr wholly owned

subsidiaries of, Pepsictd. at 1 6, 7.
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for which Power Restoration would be compensated for labor, materials, equipmeriteand ot
expensedd. atJ 18.Power Restoratioalleges that it performed audits of Pepsico facilities in
Iberia, Polandand Turkey in February 2011, for which it billed Pepsico and Eato-
$101,267.00 on May 27, 2011#. at 19.*

Power Restoratioal alleges that it entered into written purchase order cortnaitts
Bottling Group for the installation of power saving systems at facilitiekayward California
and Stone Mountain, Georgia, and a written agreement (in the form of a prioposBlower
Restoratiorand email accepting the proposal) for work at a facilitylississaugaCanadald.
at 1 2021.° Power Restoratioalleges that it performed the work required under the purchase
orders, for which it billed Bottling Group $59,905.25 in an invoice dated November 1,18011.
aty 22 Despite repeated demands for payment, Bottling Group has refusedrovpery
Restoratiortheaggregate $161,172.25 due underftregoingagreementdd. at | 25.

Finally, Power Restoratioalleges that Pepsico wrongfully terminated its overall contract
with Power Restoratioto move forward with the Program on May 27, 2011, resulting in
approximately $9 million in lost profits, lost reputation and business interruptionegidly

suffered by Power Restoratiotd. at { 24.

* The May 27, 2011 invoicis attached as Eihit A to the Complaint.
® The purchaserder agreementzrecollected a£xhibit B to the Complaint.

® The January 31, 2011 proposal and the email accepting the proposal make up Exhibit C to
the Complaint.

" This invoiceis Exhibit D to the Complaint.
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1. LEGAL STANDARD

A Rule 12(b)(6)motion to dismiss tests the sufficiency afamplaint. Although Rule 8
of the Federal Rules of Civil Procedure requires only “a short and plain statentfemtctzim
showing that the pleader is entitled to reliéf¢d. R. Civ. P. 8(a)(2), in order to “give the
defendant fair notice of what the . . . claim is and the grounds upon which it Bestg\tl.

Corp. v. Twombly550 U.S. 544, 555 (2007) (citations and quotations omitted) (alteration in
original), the Plaintiffimust provide “more than labels and conclusions, and a formulaic recitation
of the elements of a cause of action will not dil’ (citation omitted).

To survive a motion to dismiss, tRéaintiff must plead “factual content that allows the
court to drawthe reasonable inference that the defendant is liable for the misconduct alleged.
Igbal, 556 U.S. at 67&pecifically, “[flactual allegations must be enough to raise a right to
relief above the speculative level ..” Twombly 550 U.S. at 55%citations omitted). The
guestion isot whether the claimant will ultimately prevail but whether the complaint is
“sufficient to cross the federal court’s threshol8Kinner v. Switzed31 S.Ct. 1289, 1296
(2011)(citation omitted).Thus,assessment of thefficiency of a complat is “a context
dependent exercise” because “[s]Jome claims require more factual explication #art@tgtate
a plausible claim for relief.W. Penn Allegheny Health Sys., Inc. v. UPN6C7 F.3d 85, 98 (3d
Cir. 2010)(citations omitted).

In evaluating the sufficiency of a complaint, the Court adheres to certainmecelnized
parametersi-or one, the Court “must consider only those facts alleged in the complaint and
accept dlof the allegations as true&LA, Inc. v. CCAIR, In¢29 F.3d 855, 859 (3d Cir. 1994)
(citing Hishon v. King & Spaldingd67 U.S. 69, 73 (198} )see alsarwombly 550 U.S. at 555

(stating that courts must assume that “all the allegations in the complaint are trui¢ (even
4
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doubtful in fact)”);Mayer v. Belichick605 F.3d 223, 230 (3d Cir. 2010) (“[A] court must
consider only the complaint, exhibits attached to the complaint, matters of pubtit, r@s well
as undisputedly authentic documents if the complainant's claims are based upon these
documents.”)The Court also must accept as true all reasonable inferences that may be drawn
from the allegations, and view those facts and inferences in the light most favorti® non-
moving party. SeeRocks v. City of Phila868 F.2d 644, 645 (3d Cir. 1988ge alsdrevell v.
Port Auth. of N.Y. & N.J598 F.3d 128, 134 (3d Cir. 2010). That admonition does not demand
the Qurt turn its back on reality. The Court need not accept as true “unsupported conclusions
and unwarranted inferencefbug Grant, Inc. v. Greate Bay Casino Corg32 F.3d 173, 183—-
84 (3d Cir. 2000) (citations and quotations omitted), Blaantiff's “bald assertions” or “legal
conclusions,’'Morse v. Lower Merion Sch. Disii32 F.3d 902, 906 (3d Cir. 1997) (citations and
guotations mitted).Finally, “if a [claim] is vulnerable to 12(b)(6) dismissal, a district court must
permit a curative amendment, unless an amendment would be inequitable orFbtilgs v.
Cty. of Allegheny515 F.3d 224, 236 (3d. Cir. 2008).
IV.  DISCUSSION®

A. Breach of Contract

To state a claim for breach of contract under Pennsylvania law, a plainttfatege (1)
the existence of a contract, including its essential terms, (2) a breachtgfimgosed by the
contract, and (3) resultant damagesréh. Rodale Press, Inc322 F.3d 218, 225 (3d Cir.
2003 (quotingCoreStates Bank, N.A. v. Cutjlit23 A.2d 1053, 1058 (Pa. Super. Ct. 1999)). The

important inquiry is whether the parties “manifested an intention to be boutiaeby |

8 Both partiesappear thave assumed, without citing any authority or providing any analysis,
that Pennsylvania law applies. Accordingly, the Court will also apply Pennsylav.
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agreement’s] terms and whether the terms are sufficiently definite to baclgognforced.”
ATACS Corp. v. Trans World Commcrsc., 155 F.3d 659, 665 (3d Cir.1998).

Defendants argue that Plaintiff’'s breach of contract claim with respect égitest for
$9 million in lost profits must be dismissed becanfsa failureto allege the first and third
elements for a breach of contrddefs.” Mot. to Dismiss at @efendants also argue thHdwer
Restoration’s breach of contract claim with respect to the $101,000 it allegekdyriowes it
for services rendered for the European audiist be dismissed because Plaintiff fails to allege
the first and second elemembs a breach of contract clairtd. The Cout will addresghese
arguments in turn.

As an initial matterthe argument that Plaintiff failed to allege a contract claim with
respect to its request for $9 million in lost profits is premised Efandand’ belief that
Plaintiff seeks to eforce theFebruary 15, 2011 letter of intent (“LOI”). That construct of the
claim is in errorPower Restoratiohas clarifiedn its opposition brief that it is relying on an
ord contract reached in August 2010, and is only using the LOl—along with other doctiments
and viewed in light of the course of condbetween the partiesas evidence of the terms the
parties reachenh the overall oral contract. Pl.’s Opp’n to Mot. to Dismiss (“Pl.’s Opp’n”) at 6.
In their response brieDefendarg arguethat“this theorywasnot alleged in the Complaint.”
Defs.” Reply at 14. Plaintiff, however, points the Court to paragraph 15 of the Complaint, which
alleges that in August 2010, Pepsico contacted Power Restoration and entered into an oral

contract with Power Restoration to act as the engineering/program mamnageiitg to

® While Power Restoration attached numerous documents to its motion in opposition, the
Court carand will only consider the documents Plaintiff attached to its Compi@icaiuse “a
district court ruling on a motion to dismiss may not consider nsagbdraneous to the

pleadings.”In re Burlington Coat Factory Sec. Litigl14 F.3d 1410, 1426 (3d Cir. 1997.)
6



coordinate th&lobal Power Optimization Prografl.’s Opp’n at 6.; Compl] 15.Accordingy,
giventhe representatiothhat Power Restoration seeks to enforce thferencedverall oral
contract, and only uses the LOI as evidence oégtence of anral contract anébr theterms
of the oral contract, the Court will proceed to addredem@ants’ motion to dismisselbreach
of contract claim.

As explainedabove, Plaintiff explicitly pled in it€omplaintthat the parties entered into
an oral contract where it was agreed that Power Restoration would coordithatgpéement the
GlobalPower Optimization Program. Pigiff arguesthat at thisstage in thgroceedingsite
LOI, while not a contract itself, provides specific enough terms to support the glatalard
for a breach of contract clainspecifically, the LOI statethat over the course @2 months
Power Quality Solutions would be installed, Pepsico intended to conduct at least 150 audits, and
Pepsico would issue 100 orders to PRI Global Enterpfismsdesign and installation i LOI
alsoprovides that the average cost would be $300,000 per installation.Plainsiff has
sufficiently alleged the fst element of a breach of contract claim, to wit, the existence of a

contract, including its essential terris.

91n their brief, Defendants note that the LOI references PRI Global Ester@nd not the
Plaintiff in this case, Power Restoration International, Inc. Defs.” Mdigmiss at 9At oral
argument, Plaintiff edpined thathe LOI's misuse of the name PRI Global Enterprises instead
of Power Restoration International, Inc. was a typographical error. @gah#ent at 13:19—
14:17 (E.D. Pa. Oct. 4, 2012), ECF No. Rdhile discovery may shed further light on this
matter, in its Complaint, Power Restoration clearly alleges that the LOtroedfPepsico’s
retention of Power Restoration International, Inc. This fact, coupled with FRe@toration’s
explanatiorat oral argumet that the different name in the L@hsa typographical error, allows
Power Restoration at this stage of ineceedingso use the LOI as evidence of the oral
contract’'s material terms.

X The Court is not persuaded by Defendants’ argument that the terms in the EQbaver
unspecific to be evidence of the overall contract between the parties. Specilleddigdants

point to the fact that Power Quality Solutions was undefined and the exact prisddethe
7



Finally, Defendants argue that Plaintiff can not support its $9 million lost ptaiim
becawse the only evidence that lost profits were reasonably foreseg#ideletails of price and
timeline provided in the LOlandthe LOI is not arenforceable contract. As detailadove,
however Plaintiff is not asserting that the LOI is a contract ftd@bwer Restoration uses the
LOI as evidence of the termdgncluding price and the timeline of the project. And based on the
terms of the LOI, Plaintiff has pleaded sufficient factgive Defendants fair notice of its lost
profits claim.*? Therefore, Plaintiff has adequately alleged a bredcontract with respect to its
$9 million lost profits claim

Defendants’ argument that Plaintiff's breach of contract claim againstlE&ytdor the
European audits similarly unpersuasiveDefendans incorrectly statethatPower Restoration
alleged in its Complairthat the invoice is the contrtaoetween the partieslowever,Power

Restoratioruses the invoice as evidence of the contract, and instead alleges a s&paement

goods were also unspecified. Althoughts Complaint, Power Restoration has not provided the
specific details of what constituted a Power Quality Solution, or the exacepagtnucture, at

the motion to dismiss stage, Plaintiff’s failure to provide more specific informdtdes not

require dismissal. As detailed above, Plaintiff has alleged sufficient infamto plausibly

show that an overall oral contract between the parties existed. During dis¢beddefendants
can test their claim that no such contract existedPdaidtiff will have the opportunity to
supplement the factual recafdappropriate

12 Defendants cite tWarfield Philadelphia L.P. v. Nat'l Passenger R.R. Colp 09-2001,
2009 WL 4043112, at *8 (E.D. Pa. Nov. 20, 2009), to support their argument that Power
Restoration has not adequately alleged lost profits; however, the fattafodldare
significantly different fronthis case. Specifically}Vvarfieldinvolved a claim that Amtrak
prevented the plaintiff from advertising its parking and shuttle serviced' &tB&etStation in
Philadelphiald. at *2. Plaintiff then generally alleged that Amtrak’s actions caused lost profits
for theparking and shuttle service busindgsat *8. In this case, Power Restoratgpecifically
alleged that the parties had contractadtfto provide 150 audits and install 100 Power Quality
Solutions; and, for its work, Power Restoration would be gaidverage d$300,000 per
installation. Additionally, Plaintiff attached invoices to its Complaint to show the anitouas
paid for various audits and installations. Therefore, unlik&anfield Plaintiff has provided

enough evidencat this junction to allovits claim of damaget® go forward
8



between the parti€$.Specifically, Plaintiff provided it its Complainthat “Frito-Lay directed
PRI to perform energy audits . . . at multiple domestic and internal Pepsico &tiienpl.
18."As part of this directive, [Power Restoration] was to be paid for labor, matexquipment,
subcontractor work, and expenses required to perform the audit§lien Plaintiff alleged that
“pursuant to directiveRRI performed audits at Pepsico fa@ktin Iberia, Poland and Turkey in
February 2011,and chargd Frito-Lay $101, 2671d. at 119.Thus, Plaintiff has alleged a
“meeting of the minds” as it asserted that Ftitty asked it to perform audits in return for
specific costs, and Plaintiff latperformed the workPlaintiff also alleged a breaddy claiming
thatDefendand refused to pay for the work, and showed damages as provided in the invoice
attached to th€omplaint Plaintiff hassufficiently pleadeall elements for a breach of contract
claim.'*

In their briefing and at oral argumebéfendand claimed that even Plaintiff
sufficiently plea@d breach of contract, itdaim would still be barred by the statutefrafuds
becausét alleged—andrelied on in itsbriefing—an oral contract between the partiestthe
essence of the contract was for a sale of gdodss.” Supplemental Mem. at 1.

It is too early in the litigation, hower, to consider this argument. The statute of frauds is
an affirmative defens&ee, e.gFlight Sys., Inc. v. Elec. Data Sys. Corpl2 F.3d 124, 127 (3d

Cir. 1997). On motions to dismiss, “an affirmative defense . . . is appropriately cedswgy if

13 plaintiff does not allege whether this agreement was part of the overalbatedct
reached in August 2010, or a new contract. These facts, however, can be developetdand tes
during discovery.

4 The case Defendants’ cite to support its argunmemkner v. Glosse892 A.2d 21, 31
(Pa. Super. Ct. 2006), is inapposite because it addressed an appeal from a motion for summary
judgment—not a motion to dismiss-and turned on the Court’s conclusiirat the Plaintiff had

provided no essential termafier a full discovery.
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it presents an insuperablerbar to recovery by thplaintiff.” 1d. (Internal citations omitted)n

Flight Sys, the defendant argued it should not be bound by a five-year lease, agreed upon orally,
because part of Pennsylvania’s statute of frauds requires a written ctmttactimenany lease

of more than three yearisl.

Thecourtrejected that argument and listeeleral reasons the statute of frauds did not
foreclosethe suit.ld. Thecourtstated thathe statute is a waivable defense, and as such would
not bar recovery if the defendant failed to raise it in its anddiefdditionally, the defendant
may admit a contract actually existed in further pleadings or testinthree also ALA, Inc29
F.3d at 862 (listing numerous cases holding that motions to dismiss on the statute @frerauds
improper because of the possibility of an admissidhg court also noted that even if the
defendant raised the statute of frauds in its answer, the plaintifstithidoe able to find a way to
produce evidence to satisfy the statideat 128. Each of these reasatso applies here

The Third Circuit Court of Appeals also cautioned that the statute of frauds igaot m
“to arm contracting parties with a swdothey may use to escape bargains they fkleght Sys.,

112 F.3d at 128ismissing a contract claim before a defendant even files its answer “would
enable [a defendant] to use the statute of frauds as a sword, in contravention of the statute
purpose.”d. Because of these policy concerns, and because the pleadings irethelwasd do
not obviously showower Restoratiohas an “insupetde” obstacle to recovery, the
Defendantsstatute of frauds argument should not be considered at this stage of the litigation.
Accordingly, Defendantsffort to dismiss Plaintiff’'s breacbf contract claincontained in

Count Iwill be denied.
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B. Unjust Enrichment

Plaintiff pleadsas aralternative to its contract claim, an unjust enrichment claim for (1)
the European audi, and (2) its claims againBottling Group. To claim unjust enrichment, a
plaintiff must prove: “(1) benefits conferred upon defendant by plaintiff; (2) atien of such
benefits by defendant; and (3) acceptance and retention of such benefits under such
circumstances that it would be inequitafde defendant to retain the benefit without payment of
value.” Sunlight Elec. Contracting Co., Inc. v. TurcNio. 08-5834, 2011 WL 4086077, at *16
(quotingHarry Miller Corp. v. Mancuso Chems. Ltd69 F. Supp. 2d 303, 318.D. Pa.2007)
(internal quoation marks omitted)Defendants argue thRower Restoration’slaim for unjust
enrichment with respect to the European audits must be dismissed be&alswo sufficiently
allege thathe Plaintiff conferred a benefit upon the Defendabtfs.” Md. to Dismiss at 12.

The Complaint could have moxdearlyalleged a benefit to the Defendants. However,
Plaintiff adequatelstatedsufficientfacts to show thdbefendanfrito Lay' received a benefit
from the European audits. Specifically, in its Compldidintiff avers “Pepsico decided to
implement a companywide program . . . to better manage, control, and optimizep’Bepsic
electrical power consumption at manufacturing, operational and maintefaanites
worldwide.” Compl. 1 11. Power Restoratiturther explainghat in order to implement the
Program—which Plaintiff had described earlier as providing productivity and sustainability
benefits—Pepsico needed Plaintiff to perform the European audits. Compl. 11 12, 18. In its

ComplaintPowerRestoratiorstatedthat it performed the European audits, aackordingly it

15 As explained in the fact sectiar this memorandunFrito Lay is aleged to be controlled by

or a wholly owned subsidiary of Pepsico.
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can be inferrethat Pepsico canow go forward wih the Pogram as they see fliinder the
circumstanceDefendand’ request for dismissal of this claim will be denied.

Defendants also argue tiRdwer Restoration’s unjust erfiiment claim with respect to
its $59,000 claim against Bottling Group must be dismissed because an expressragreeme
between the parties exists with regards to that claim. “The-qoasiactual doctrine of unjust
enrichment [is] inapplicable when the relationship between the parties is foundeditiara
agreement or express contra@chott v. Westinghouse Elec. Cogb9 A.2d 443, 448 (Pa.
1969). “Nevertheless, a party may plead alternatigeribs of breach of contract and unjust
enrichment when there is a dispute about the existence or validity of the tontjaestion.”
Batoff v. CharbonneaWNo. 12-5397, 2013 WL 1124497, at *9 (E.D. Pa. Mar. 19, pQdfing
Premier Payments Online,dnv. Payment Sys. Worldwjd&48 F. Supp .2d 513, 527-528 (E.D.
Pa.2012)). In this casayhile Defendants admit that there is an express agreement between the
parties regarding the woiaintiff performed for the Bottling Group, at this early stage of the
proceeding it is unclear Defendans will later contest the validity or enforceability of that
express agreement. Accordingly, the Court will ddreydefensenotion to dismisshe claim for
unjust enrichment with respect to the $59,000, recognizing that Defendants may present thi
argument at a later stage of the litigatibappropriate

C. Quantum meruit

Defendand arguethatquantum meruits not a recognized cause of action but is an
equitable remedy for unjust enrichment. Defendants@mect that some cases describe
guantum meruitisa remedySee e.g.Hershey Foods Corp. v. Ralph Chapek,,|1828 F.2d
989, 998 (3d Cir. 1987) (“[gJluantum meruit is a quasiractual remedy in which a contract is

implied-in-law under a theory of unjust enrichment.”). Others, however, exgilaiquantum
12



meruitand unjust enrichment are synonymdsisePowers v. Lycoming Engine328 F. App’x
121, 124-25 (3d Cir.2009) ((“Unjust enrichment, rather, an equitable remedy and synonym for
guantum merujtis a form of restitution.”YInternal quotation marks and citation omitjethus,
even ifPower Restoration’quantum meruitlaim set forth in Gunt Il is a cause of action as
Plaintiff contends, it is duplicative éflaintiff’'s claim forunjust enrichment in Count I&ee
Caudill Seed & Warehouse Co., Inc. v. Prophet 21, 23 F. Supp. 2d 826, 834 (E.D. Pa.
2000) (dismissing a count because it is duplicative of another count). Accortheghayse
amendment would be futile,o@nt Il for quantum meruitvill be dismissed with prejudice.

D. Account Stated

Finally, Defendants contend that Power Restoration’s account stated clairben
dismissedbecauséehey have not accepted Power Restoration’s account of the debt. “An
account stated is an account in writing, examined, and expressly or implieeptext by both
parties thereto.” An allegation thaDefendantnever contested its bills is not sufiit to show
acquiescence in the correctness of the accounh& Sys., Inc. v. SpritNextel Corp. No. 11-
6527, 2012 WL 3024015 (E.D. Pa. July 24, 2012) (quddirayerman Kaskey, P .C. v. Toigze
No. 09-3470, 2011 WL 4851069, at *4 (E.D. Pa. Oct.12, 20dtErnal quotations omitted))n
its Complaint,Power Restorationnly alleges that “defendants did not objecor reject the
amounts sought in the invoices issued.” Compl. § 51. AccorditigdyCourt agrees thBfaintiff
does not support its claim for account staBetause Power Restoration may be able to amend
its claim to adequately atie a claim for account stated, the Couit dismissCount IV without

prejudice.
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V. CONCLUSION
For the foregoing reasons, the Court will grant Defendants’ motion to digsithss
respecto Counts Ill @uantum merujtand IV (account statg¢dout deny it with respect to

Counts | (breach of contract) and Il (unjust enrichment). An appropriate Oraevsoll
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