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IN THE UNITED STATESDISTRICT COURT
FORTHE EASTERN DISTRICT OFPENNSYLVANIA

MURIEL COLLINS

Plaintiff,
V. : CIVIL ACTION
NO. 122173

KIMBERLY -CLARK PENNSYLVANIA, LLC

Defendant

MEMORANDUM

Jones, || J. March 27, 2017
l. Introduction

Plaintiff Muriel Collins, along-termemployee of Kimbdy-Clark Paper Compangpmmenced
this actionagainsther employerallegingagents of the compamyolated her civil rightgluring thefinal
years of her employmenh particular,Plaintiff claimsDefendanKimberly-Clark, by and through its
agents, unlawfily discriminated against her on the basf her rackandsex? and unlawfully retaliated
against her when she complained of this discriminationresponse to Plaintiff’'s Complaint,
Defendanfiled aMotionfor SummaryJudgmentwhich is nowripe forthis Court’sreview.For the

reasonsetforth herein, Defendant’s Motiorshallbegranted.

! Plaintiff mistakenly identifies her race as “Caucasian” in Paragraph & éfmended Complaint.

2 Although Plaintiff alleged discrimination on the basis of age in her EEOC Comjifethe instant
case, she does not invoke a right of action under the Age Discrimination in EmploychentlL867
(AEDA) in her Amended ComplaingeePl.’s App. Ex. 29; Am. Compl. 7-8 (pleading Count One of
two under Title VIl and Count Two of two under 42 U.S.C. § 1981).
% SeeTitle VII of the Civil Rights Act of 1964, 42 U.S.C. §§200@¢seq (as amended by the Civil
Rights Act of 1991 at 42 U.S.C. 81981a); 42 U.S.C. 81981.
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Il. Factual Background

The undisputedacts’ establishthatPlaintiff was employed by Defendant in the Pulp
Department at its Chester, Pennsylvania facility from May 1967 until March 20, Z1RY(1;

RSUFY 1) The Chester facility produces paper products, including toilet paper and papat towel
(SUFT 2 RSUFT 2.)Plaintiff was a member of the United Steelworkers Lddaion 10-488, served
as Shop Steward for many yeasgsDivisional Vice President in 2001, améisthe only African
American female&Chief Shop Steward from 2009 until the end of her employmeSUMR] 3 RCMF
1 3) As a union member, Plaintiff's employment was subject to the collective bargampiegment
(“CBA”) in effect between Defendant and the uni@®UF T 4 RSUF{ 4) Plaintiff was familiar with
the CBA. (SUF 11 5-6 RSUF I 5-6; PIl.’s Dep. 50:2-51:9.

In January 201Mefendantommenced an investigation regarding allegations of angry and
othemwiseinappropriate behavior by one of Plaintiff's coworkers, Joel H@itderne”). (SUF I 89;
RSUF{Y 8-9.)Plaintiff withessed some of the eveithat prompted Defendant’s investigation of
Horne. SUF 110; RSUFY 10.) At the conclusion of its investigation, Defendant decided to terminate
Horne’s employmen{SUF {11; RSUFT 11.)Since Horne was also a union member, he was entitled
under the CBA, to a grievance and arbitration process prior to his termin&tigh fL2; RSUFY 12.)
Plaintiff initially recommended that Horne be terminateddultsequently attendétbrne’s“second
step” grievanceneetingas his union representativ€NF 19-10;RCMF  9-10.)Defendantemained
steadfast ints decision to terminatdorne (SUF 14; RSUFY 14.)

On November 4, 2010, Plaintiff received a subpoena dugher to appear at Horne’s

arbitration hearing on November 9, 2018UF 115; RSUFY 15 Pl.’s App. Ex. 12.)The subpoena

* For purposes of this discussion, this Court shall refer to Defendant’s StatementsyfutediFactas
“SUF,” Plaintiff's Response thereto as “RSUF,” Plaintiff’'s Counteestegnt of Material Facts as
“CMF” and Defendant’s Response thereto as “RCMF.”
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was delivered by Ron Schultz (“Schultz8) level 6 employeef Defendant. CMF 13; RCMF 1 13
Pl.’s Dep. 415:8-10, 416;Flynn Dep. 33:3-5.pther employeeat the Chester facilityeceived
similar subpoenas to attend the Horne arbitration heaf®téf- §16; RSUFY 16.)The CBApermits
employees who are subpoenaed to take leave from work to fulfill withesarti®jaintiff was
familiar with this poliy. (SUF 120; RSUF{ 2Q PI.’s Dep. 50:2-51:9t.angdonDecl. { 15) Although
Plaintiff was unaware of anyone else failing to attendraitration when issued a subpoesize
elected tanot attend the Horne arbitration hearing arslead reportto work. SUF fll 17, 20, 24
RSUFYY 17, 20, 24 Plaintiff maintainsshe did not attendecause she believéte subpoena to be
“fakée’; however, she did not ask management or the union about the validity of the subfoEn§. (
18; RSUFT 18.)The other employeesho received subpoenas digpear at the arbitration hearing.
(SUF 119; RSUFY 19.) John Flynn (“Flynn”), the Chester facility labor relations manaigéie time
spoke withPlaintiff by phoneabout her presence at the arbitration heaffBgF 121; RSUF 21.)
Flynn advised plaintiff that she had, in fact, been subpoenaed. (CMF  17; RCMDgdite
Flynn's representationd?laintiff still did not attend the arbitration heariagd as aasult, on
November 30, 2010¢eceived a fiveday suspension for insubordinatio8\F 1] 22-23;RSUF{{ 22-
23, Pl.’s App. Ex. 28)

Between November 30, 2010 and December 9, 2RIANtIff filed three grievancesith
Defendant’s Human Resources Departnmeldting to the circumstances leading up to herdiag
suspension.JUF 125; RSUFT 25 Pl.’s App. Exs. 17-19) In Grievance No. 46-10, she alleged
“ongoing conspiracy to discriminate, intimidab@rassment by tiice [sic], willful misconduct, fraud,
and other wrong doings” but did not specify the basis for the alleged discriminatiaraessment.
(SUF 126; RSUFY 26 PIl.’s App. Ex. 18.) Debra Tierno (“Tierno”), manager of the Human Resources

Department at the Chester Facility, was assigned to investigate Grievant@ 1o SUF 127,



RSUFY 27.) Plaintiff and Tierno had difficulty meeting to discuss the contents of thergree\@UF

1 28;RSUFT 28;Pl.’s App. Ex. 8) OnFebruary 1, 2011, Plaintiff calldde Kimberly-Clark Ethics
and Compliance Employee Hotline and reported the allegatiohgled in Grievance 46-1as well

as new allegationsuch asage discrimination(SUF 1] 29-30;RSUF T 29-30P1.’s App. Ex. 24)
During that call, Plaintifasserted that Flynn wanted her to commit perjury at Horne’s arbitration
hearing by testifying thathe supported Horne’s termination whetiact, shedid not support his
termination (SUF 131, RSUFY 31.) Plaintiff also reported she did not think Tierno could be fair and
impartial in investigating Plaintiff’'s grievance because she believiedualh erroneously, that Tierno
had signed hdive-daysuspension paperS(F 132, 32 n. 7RSUFY 32;Pl.’s App. Ex. 40)
SubsequentlyKimberly-Clark assigned Lori Ney (“Ney”), a human resources employee at corporate
headquarters, to take over Tierno’s investigatiStuK 1 33-34;RSUFT{ 33-34.) Ney interviewed
Plaintiff and received extensive documentation filaintiff relating to her claimgSUF 35; RSUF

1 35.) By April 27, 2011, Ney completed her investigation and conclingee was no evidence to
support Plaintiff's allegations that she was asked to commit perjury or tha@shevictim of
discrimination (SUF 1] 36-37;RSUF{ 36-37.FurthermoreNey foundmultiple discrepancies
betweenrevidence she discovered dadts alleged b¥laintiff. (SUF 137; RSUFY 37.)For example,
Ney found that the subpoena showed enough detail that Plaintiff could have determineditits va
therebyunderminingPlaintiff’'s claimthatshedid notappear at Horne’s arbitration hearing because
she believedhe subpoena to béagke” (SUF138-39; RSUF T 3839.) Ney also determined that
Plaintiff provided various other reasons for atiending the arbitrationncluding her beliethat Flynn
wanted her to commit perjury by stating that she supported Horne’s termin&tith 41; RSUF{
41.)However,Plaintiff admitted to Ney that Flynn neveirected her to commit perjyr (SUF 142;

RSUFY 42.)Based on the discrepancies between Ney’s findings and Plaintiff's reldest€oncluded



that Plaintiff hadorovided false information during the investigation, thergibgctly and willfully
violating Defendant’s Code of CondUcfSUF 1144; RSUFY 44 Pl.’s App. Ex. 27.) Although Ney’s
findings constituted grounds for termination, she did not participdtesidecisiormaking process
regarding any potential discipline for PlaintifUF 144; RSUFT 44.)

As a result of Plaintiff'sallegedCode of Conduct violation, on May 25, 2011, Defendant
issued Plaintiff a fifteerday suspension, a demotion of one pay level, and a Last Chance Agreement,
which had been negotiatbetween Defendant artide union. SUF f 4546, RSUF Y 45-46, PIs
App. Ex. 28.) According to the terms of the Last Chance Agreement, Plaintiff codchiiaated for
any future violations of the Code of Conduct, mill ruesthe CBA. SUF 147; RSUF 47.)
AlthoughPlaintiff was informed that she would be terminafeshe did not sign the Last Chance
Agreementsherefusedto do so and was not terminateSUF 1 48-49;RSUF 1Y 4849.) After her
suspensiorRlaintiff resumedvork and collectd pay. SUF 149 RSUFT 49.)

On May 26, 2011, Plaintiff filed anotheharge of discrimination with the Equal Employment
Opportunity Commission, alleging gendbiscrimination, age discrimination and retaliati®UF
1 50;RSUFT 5Q Pl.’s App. Ex. 29.) Plaintiff was absent from work on shertm disability leave
from July 18, 2011 through October 17, 20HUF {51;RSUF{ 51.) On November 9, 2011, Plaintiff
again called the Code of Conduct Hotline claiming that Defendantsdisciplinary actiortowards
her wasdiscriminatory and retaliabry, and that Plaintifhad received a voicemdiom union vice
president Sean Kane (“Kane3t the end ofvhichKanecould be heard making statementontaining
foul language andeferiing to “her” being on &list.” (SUF 52; RSUFY 52.)Defendantassigned
Chelsea Hinkle (“Hinkle”), aduman Resourcegpresentative from corporate headquarters to

investigate Plaintiff dNovember 9, 2011 Code of Conduabtihe complaint. SUF 153; RSUF{ 53.)

® Plaintiff was aware of the Kimber@lark Code of Conduc{SUF{{5-6; RSUF {15-6.)
5



In addition to interviewindPlaintiff, Ney, Tierno, Langdon, Kane, and union representative Bob Amis
(“Amis”™), Hinkle reviewedPlaintiff’'s February 1, 2011 Code of Conduct Hotline complaintthad
associated investigatio(SUF ]| 54-55 RSUF{{ 54-55 On February 2, 2012, Hinkle informed
Plaintiff thattheinvestigation did not reveal evidence that Plaintiff received the fitiegrnsuspension,
demotionor Last Chance Agreement because of her age or(BO0€.11 56-57RSUF{156-57.)
Hinkle affirmed Ney's handling of Plaintiff's Grievance No. 46-10 aofPlaintiff's first (February 1,
2011) Code of Conductdtline complaintand indicated that the inappropriate language of Kane’s
voicemail would be addressed with KarfeUE 11 58-59;RSUF 1Y 58-59.Hinkle informed Plaintiff
that she was disciplined for violating Defendant’s Code of Conduct by providing uatrariaf
conflicting information during an investigation and not for emting theCode of Conduct Hotline,
which, Hinkle reiterated?laintiff was free to do.JUF Il 60-62;RSUFY 60-62.)

On January 2, 201PJaintiff sent anassemail toother employeesasking if anyone had

knowledge of the “list” mentioned dganeat the end ohis voicemail to Plaintiff (SUF 163; RSUF
1 63;PL.’s App. Ex. 33.) Although she had no affirmative knowledge ‘dig,” Plaintiff statedthat
Horne had been on said list prior to his terminati8K 11 63-64 RSUF 1Y 63-64) Plaintiff's email
prompted multiple reports of complaints about her inappropriatefiem®eail (SUF §63; RSUFY 63
App. Pl.’s Ex. 33) Plaintiff also submitted the following communications:

- On January 20, 2012, Plaintiff filed a report througiCAPS— Defendant’s electronic
safety incidenteporting system-alleging unsafevork conditions due to conspiracy and
discrimination(SUF 165; RSUFY 65 PIl.’s App. Ex. 34);

- On February 8, 2012, Plaintiff sent another group email to union members, pulp department
employees, Langdomand Tierngin which she recounted information about the Horne
termination and the adverse employment actions taken againSife66; RSUF 66
Pl.’s App. Ex. 35);

- On March 5, 2012, Plaintiff filed a second reportE@APS alleging retaliation,

conspiracy and frauénd requesting that Defenddmttnor the ultimatum associated with
the Last Chance Agreemdi8UF 167; RSUFY67; Pl.’s App. Ex. 3); and,
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- On March 12, 2012, Plaintiff sent an email to Langdon and Tiamsisting that they stop
“[thar] games and liésor Plaintiff would “sendher] email to thehole[sic] plant...” (SUF
1 68;RSUFY 68 Pl.'s App. Ex. 37).

Throughout the course of these eveRtajntiff otherwise maintainethat Defendant honor the
ultimatum associated with thest Chance Agreemehy terminating herfSUF 169; RSUFY 69.)
Finally, on March 20, 2012, Plaintiff received a dismissal notice which statedhthaias being
terminated for violations of her Last Chance Agreem@&uH Y70; RSUFY 7Q Pl.’s App. Ex. 3)
From March 20, 2012 until the time of filiigeinstant actionPlaintiff did not hold any other
employment(SUF 171;RSUFY 71.)
[1I. Summary Judgmert Standard of Review

Under Federal Rule of Civil Procedure 56(a), a court shall grant summary joidghibe
pleadings, depositions, answers to interrogatories, and admissions on file,rtaggbtiige affidavits,
if any, show that there is no genuine [dispute] as to any material fact anloetmaoving party is
entitled to a summary judgment as a matter of |&@elbtex Corp. v. Catretd77 U.S. 317, 322
(1986); Fed. R. Civ. P. 56(a). “If the moving party meets its burden, the burden shifts to the ngnmovi
party to go beyond the pleadings and come forward with specific facts showitigetteails a genuine
issue for trial.”Santini v. Fuentes795 F.3d 410, 416 (3d Cir. 2015) (internal citations and quotation
marksomitted).Therefore, in order to defeat a motion for summary judgment, the non-movant must
establish that the disputes are both (1) material, meaning concerning daetgl thffect the outcome
of the issue under substantive law; and (2) genuine, meaning the evidence must be auch that
reasonable jury could return a verdict for the nonmoving pArigterson v. Liberty Lobby, Inel77
U.S. 242, 248 (1986). “Although the initial burden is on the summary judgment movant to show the
absence of a genuine issue of material fact, ‘the burden on the moving party disghbeged by

“showing”—thatis, pointing out to the district courtthatthere is an absence of evidencesupport



the nonmoving party’s case’ when the nonmoving party bears the ultimate burden of Pirggietary
v. Pa. Dep'’t of Corr, 266 F.3d 186, 193 (3d Cir. 2001) (quotiDglotex 477 at 325). “[A] nonmoving
party must adduce more than a mere scintilla of evidenite fiavor and cannot simply reassert
factually unsupported allegations contained in its pleadingéfillfams v. West Cheste891 F.2d 458,
460 (3d Cir. 1989) (citatioomitted).Accordingly,summary judgment is mandated “against a party
who fails to mée a showing sufficient to establish the existence of an element essential tottyiat p
case, and on which that party will bear the burden of proof at @ealdtex 477 U.S. at 322.
V. Discussion

As a preliminary matter, this Court remains cognizarnheffact that a party opposing summary
judgment may not rely on unsubstantiated allegations set forth in a Complaint oeatgpnesented in
an Opposition Brief to withstand summary judgment. Instead, “[i]f factual sufgrde] claim exist[s]
in the record, it [is] incumbent upon [the party opposing summary judgment] to diréusthet
Court’s attention to those factsDeShields v. Int'l Resort Propgt63 F. App’x 117, 120 (3d Cir. 2012).
To the extent Plaintiff herein has failed to do so on numerous occasions, her unsuppgdédredland
unfounded arguments shall be deemed insufficient grdendenial of summary judgment.

A. Gender & RaceDiscrimination under Title VIl and 42 U.S.C. § 1981

Plaintiff alleges in heAmended ©@mplaint that the foregoing facshowshe was subjected
unlawful discrimination based on h&ex (female) and race (African Americaim)yiolation of Title
VII. (Am. Compl. 11 47-4852; Pl.'s Mem. Opp’n 1-2$he further allegeshe was subject tantawful
discriminationbased on her race in violation of 42 U.S.C. § 198Mn. Compl.|{ 5657, 59 Pl.’s

Mem. Opp’n 1-2)

® Count | ofPlaintiff's Amended Complaint is titled “Title VIl of the Civil Rights Act of 1964 (Sex
Discrimination and Retaliation).” (Am. Compl. 7.) Although Plaintiff does not inclucke irathis title,
she does allege discrimination on the basis of race in Paragraphs 47 and 52 of Count I.
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I Procedural Considerations

Before turning to the merits of Plaintiff’'s Title VII claim, this Court must ensure fHfdias
satisfiedtheadministrative exhaustion requirement for bringing suclaian. SeeRobinson v. Dalton
107 F.3d 1018, 1022 (3d Cir. 19971t is a basic tenet of administrative law that a plaintiff must
exhaust all required administrative remedies before bringing a claim foigjueidef.”) Regarding
employment discrimination claims, a plaintiff must file a Charge of Discriminé&ion’ with the
EEOC and wait for the EEOC to investigate the claim and issue daight letter before filing a
lawsuit. See Burgh v. Borough Council of Montrp861 F.3d 465, 470 (3d Cir.2001) (articulating the
administrative process for discrimination claimBefendant arguebat, inasmuch aBlaintiff did not
assert a claim of race discrimination under Title VII in her EEOC CharDBésofimination, she is
foreclosed from making any such clalimare because tierfailure to exhausadministrative remedies
(Def.’s Mem. Supp. 17, n.14; Am. Compl. 11 8-9.)

Plaintiff filed two EEOC Chargeof Discrimination Her first charge, datedpril 13, 2009
allegeddiscrimination based on race and ssnq aright-to-sueletter was never issde(Pl.’s App. Ex.
20.) As a rule,complainants may not bring suit without obtainingght-to-sueletter from the EEOC.
See dhnson v. City of PhilaCiv. No. 16-3651, 2016 U.S. Dist. LEXIS 170229, at *4 (E.D. Pa. Dec. 7,
2016)(holding that a Title VII claim must be dismissed “for failure to exhaust adminignaedies if
the plaintiff does not submit a complaint to the EEOC or relevant state agency andoighito-sue
letter, because both actions are prerequisitébrg suit under Title VII.”) (citingRobinson v. Dalton
107 F.3d 1018, 1022 (3d Cir. 199 ®rice v. Schwars Home Servs., IncCiv. No. 05-220, 2006 U.S.
Dist. LEXIS 101434, at *12 (W.D. Pa. Apr. 3, 2006 (&intiff's failure to obtain a rigktb-sue letter for

his Title VII claim is fatal to that claim.”) (citations omitted).

" Said Form is also referred to as “EEOC Form 5.”
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Technically, receipt of the righb-sue letter is a statutory prerequisite to filing suit under
Title VII. However, when faced with situations where the relevant federal agency has
failed to issue the letter even though the 180-day deadline has expired, other courts have
allowed a plaintiff to maintain a Title VIl action provided that she can show thas she i
entitled to the righto-sue letter and has requeste®ie, e.g., Fouche v. Jekyll Island-
State Park Authority713 F.2d 1518 (11th Cir. 1983phnson v. Duval County Teachers
Credit Union 507 F. Supp. 307 (D. Fla. 198®%apper v. Texas Dept. of Human
Resources470 F. Supp. 242 (D. Tex. 1979)f. Moore v. City of Charlotter54 F.2d

1100 (4th Cir.)cert. denied472 U.S. 1021, 87 L. Ed. 2d 623, 105 S. Ct. 3489 (1985)
(plaintiff could sue without receipt of proper rigiotsue letter where plaintiff was

entitled to the letter pursuatd the statute). The only alternative response would be to
refuse to allow a plaintiff to proceed until receiving the letter, which woultzefthre

plaintiff to file an additional suit for a writ of mandamus compelling the relevaetdéd
agency to issue the letter. This approach would, of course, be unduly cumbersome.
Hence, courts allow a plaintiff to file suit under Title VII even without the rigtdue

letter provided she can show that she is entidleghtd has requested the letter.

Dougherty v. Township of Lower Merio@iv. No. 96-1589, 1996 U.S. Dist. LEXIS 66#,*6-7 (E.D.
Pa. May 21, 1996).

Plaintiff hereinhas provided no evidence of record to demonssfaevas entitled to a righa-
sue lettebased on her April 13, 2009 EEOC Charge of Discrimination or that she regseseal letter
after the 18@ay investigation period expired.herefore Plaintiff's Title VII race discrimination claim
is not administratively exhausted by her first EEOC Charge.

Plaintiff's second EEOC charge, datéidy 26, 2011allegedonly sex and ageiscrimination
but referredin the statement of the particulats,her prior charge based on race. (Pl.’s App. Ex. 29.)
The EEOC issued right-to-sueletter regarding this latteomplaint on January 31, 2012, thereby
notifying Plaintiff that she had ninety (90) days to commence suit in Federdl Gaintiff timely filed
suit.

a. Count |

Count | ofPlaintiff's Amended @mplaint asserts a claim bbth gendeand raceliscrimination

underTitle VII. In contrastPlaintiff's May 26, 2011 EEOC Charge biscrimination the basis of her

right-to-sue included allegations of gendaiscriminationbut excluded allegations of race
10



discrimination (Pl.’s App. Ex. 29.)Therefore, technicallyDefendant is corred¢hat this Court is
justified in dismissing Plaintiff’s Title VII race discrimination claim for failure ihaust required
administrative remediesThis is so for several reasori&irst, Plaintiff appears to have deliberately
omitted allegations of race discrimination in her relevant EEOC Charge. Althdegtpecifically
allegeddiscrimination on the basis of race in her April 13, 2BE®C Charggeshe did not check off the
race, coloyor national origin box oherMay 26, 2011Chargewhen given the opportunity to do so.
(Pl’s App. Ex. 29.) In facin completing the stateentof “particular$ in her 2011 Charge?laintiff
specifically referencethe fact that she had filedpreviousEEOCChargeon October 31, 206%n the
basis of race She then went on tdaim only thatmale employeeand youngeemployees received
preferential treatmerand that she was retaliated against on the bases of her sagean(Pl.’s AppEXx.
29)
It is well-settled that:
After a charge is filedhe scope of a resulting private civil action in the district court is
defined by the scope of the EEOC investigation which can reasonably be expected to
grow outof the charge of discrimination[4lthough this standard does n@&aessarily
preclude a plaintiff from asserting a claim for the mere failure to check arbar
EEOC Charge Form, it does prevent a plaintiff from greatly expand[ingivastigation
simply by alleging new and different facts following [her] chargeBecause the EEOC
is required to serve notice on the employer against whom the charges ar¢hisade
standard also allows an employer to be put on notice of the claims likely todoe file
against it.
Barzanty v. Verizon Pa., IN(361 F Appx 411, 414 (3d €. 2010) (internal quotation marks and
citationsomitted).
Also, although box-checking is nper sedispositive, Plaintiff did not check the “Continuing
Action” box on her EEOC Charge forihereby failing to notify the EEOQr Defendanthat claims

outside the scope of those articulated in the 2011 Charge may arise based on subseiyereeti

8 Plaintiff mistakenly references a filing date of October 31, 2008 whexcinthe “Charge No.” she
cites is that of the April 13, 2009 EEOC Charge of Discrimination. (Pl.’'s App. Exs. 20, 29.)
11



Barzanty 361 F. Appx at414(affirming rejection of new discrimination claim in Federal Court where a
plaintiff “provided no facts [in her EEOC Charge of Discrimination] that sudgesinewlyalleged
discrimination], and she did not check the box indicating her charge was a ‘conticiamg’a “Only
claims that are fairly within the scope of the prior administrative complaint, or testigation arising
therefromcan be considered to have been exhaustéuhinas v. St. Mary Med. Gte2 F. Supp. 3d

459, 468 (E.D. Pa. 2014infernal quotations omitted)

However, this Court finds it is conceivable that, when viewed generdlaintiff's race
discriminationclaim could reasonably be expedtto grow out of her 2011 EEOC Chaajgyender
discrimination. “[T] he kinds of claims that are considered exhausted though not specifically mentioned
in the prior EEQC] charge eithearise during the pendency of the EEOC investigation, or are closely
related taconduct alleged in the charge or are considered explanations of the origaterge.” Cross
v. DonahoeCiv. No. 12-2670, 2014 U.S. Dist. LEXIS 189406, *9 (D.N.J. May 30, 2(brnal
guotationsomitted). Because Plaintiff's Title VII race discrimination claim is based on the $arte
as therTitle VII gender discrimination chargessertedn Plaintiff's 2011 EEOC Chargeind because the
legal analysis is the same for claims of race and gender discriminatianTuthel& |1, this Court will
considerPlaintiff's claim of race disemination under Title VII.

b. Count I

Count Il of Plaintiffs Amended @mplaint allegesace discrimination under 42 U.S.C. § 1981.
Said sectiorfonly protects against race discrimination and does not require exhaustion ofshcxte
remedies.”Ingram v. Vanguard Group, IncCiv. No. 14-3674, 2015 U.S. Dist. LEXIS 93016, at *28
n.11 (E.D. Pa. July 17, 201&)iting Johnson v. Ry. Exp. Agency, .Im21 U.S. 454, 460 (1975) (“[hg
filing of a Title VII charge and resor Title VII's administrativemachinery are not prerequisites to the

institution of a Section 1981 action.”)Although Plaintiff did not allege race discrimination under
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§ 1981 in her original Complairfeederal Rule of Civil Procedure 15 permits “relation back” of an
amendment “to the date of the original pleading” if said amendment “asserts ackahiense that
arose out of the conduct, transaction, or occurrence sebmoattempted to be set etih the original
pleading[.]” Fed.R.Civ.P. 15(c)(1)(B). Because Plaintiff's Section 1981 clasesaout of the same
conduct alleged in her original Complaint, it “relates back” to the first Com@ad Defendant is not
prejudiced by any lack of notice.
il. Claims AnalysisFramework

Title VII makes it unlawful for an employer to discriminate against any individual w#perct
to compensation or terms, conditions, or privileges of employment on the basis @f gaoeler42
U.S.C. 8§ 2000e{a). Section1981requiresboth private and state entitiessgrant “[a]ll persons” the
same rights as are “enjoyed White citizens’ 42 U.S.C. § 1981(ajc). Race and genddrased
discrimination claimsrought under Title VIl andacebasedclaims brought under 8 19&teall
analyzed under thsameburdenshifting schemeSeeGreer v. Mondelez Global, InG90 F.App'x
170, 172 n.4 (3d Cir. 2014)Because the substantive elements ofmployment discrimination claim
brought under § 1981 are identical to those brought under Title VII, § 1981 claims are alsweddy
theMcDonnell Douglasurdenshifting framework.”) (citingAnderson v. Wachovia Mortg. Corp21
F.3d 261, 267 (3d Cir. 201Q)Wilcher v. Postmaster Ger41 F. Apfx 879, 879-82 (3d Cir. 2011)
(analyzing Title VII race and gender discrimination claims togetRamnintuan v. Nanticoke Memorial
Hospital 192 F.3d 378, 385 (3d Cir. 1999We analyze section 1981 claimsder the
familiar McDonnell Douglasshifting burden framework used in Title Vllsdrimination cases.)
Because Plaintiff's race and gender discrimination claims are based on the sdow aad analyzed

under the same framework, this Court shall consider them together.
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In McDonnellDouglas Corp. v. Greerthe Supreme Court articulated “the standards governing
the disposition of an action challenging employment discriminafi@il U.S. 792, 798 (1973). The
Court refined these standardsTiexas Dejp of Cmty. Affairs v. Burdine450 U.S. 248, 253 (19810his
Court incorporates those refined standards in the framework set forth below.

a. Step One- Prima Facie Case
“First, the plaintiff has the burden of proving by the preponderance of the evidprioedacie

case of discrimination Burding 450at 253. To accomplish this,
[d]iscrimination can be shown under either of two theories, disparate impact theory o
disparate treatment theory. “A disparate impact violation is made out when asyempl
is shown to have used a specific employment practice, neutral on its face but eausing
substantial adverse impact on a protected group and which cannot be justified as serving
a legitimatebusiness goal of the employeEfual Employment Opportunity Commin
Metal Serv. Co.892 F.2d 341, 346 (3d Cir.199Q)nder a disparate impact analysis, a
plaintiff need not show intentional discrimination in order to preVgilat 346-47. In
contrast to a disparate impact violation, a disparate treatment vidiatimade out when
an individual of a protected group is shown to have been singled out and treated less
favorably than othersimilarly-situatedon the basis of an impermissible criteriolal.” at
347. To proceed under a disparate treatment theory, plaintiff must prove that the
employer had a discriminatory motive.

Crumpton v. Potter305 F. Supp. 2d 465, 471-72 (E.D. Pa. 2004). In this P¢satiff's Amended

Complant alleges “disparate treatméntAm. Compl. 11 1, 9.Under a disparate treatmeartialysis, a

plaintiff may establish arima faciecase of discrimination by presenting direct evidence of intentional

discrimination by the defendaritrans World Airlines, Inc. v. Thurstoda69 U.S. 111, 121 (1983n

the absence of direct evideneeplaintiff can establish grima faciecaseby showing the existence of

circumstantial evidence which creates an inference of discrimindicdonnell Douglas411 U.S. at

802.

® The issue before thdcDonnellDouglasCourt “concern[ed] the order and allocation of proof in a
private, norelass action challenging employment discriminatiodicDonnell Douglas Corp. v. Green
411 U.S. 792, 798 (1973).
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Here the recordpresers nodirect evidenceonly circumstantial Therefore, Plaintiff must
establish heprima faciecase of discrimination by showing1) she is a member of a protected class;
(2) she was qualified for the position in question; (3) she suffered an adverserasmglagtion; and
(4) that adverse emplayent action gives rise to an inference of unlawful discrimindtidrourtellotte
v. Eli Lilly & Co., 636 F Appx 831, 842 (3d Cir. 2016citing Jones v. Sch. Dist. of Philadelphi08
F.3d 403, 410-11 (3d Cir. 1999pee als@Crumpton 305 F. Supp. 2d at 4{8ame)Harris v.

SmithKline Beechan2,7 FSupp.2d 569, 578 (E.D.Pa.1998) (same). For purposes of satisfying the
fourth element, alaintiff must demonstrate that similar$ytuatedpersons outside the protected class
were treated more favorabl@rumpton 305 F. Supp. 2d at 473ee alsdnternational Brotherhood of
Teamsters v. United Statet31 U.S. 324, 335 n. 15 (1977) (“Proof of discriminatory motive . . . can in
some situatins be inferred from the mere fact of differences in treatmekihile “similarly-situated”
does nonecessarilynean identically situated, the plaintiff must nevertheless be similar in “all relevant
respects.’'Opsatnik v. Norfolk S. Corp335 F. Appk 220, 222—-23 (3d Cir. 2009giting Holifield v.
Reno,115 F.3d 1555, 1562 (11th Cir.1997)his often requires a showing ttiae relevant aspects of

the plaintiff’'s employment situatioare™ nearly identicdlto those of the cavorkers that plaintiff
alleges were treated more favorabllobson v. St. Luke’Hosp. & Health Network’35 F. Supp. 2d
206, 214 (E.D. Pa. 201(iting Solomon v. Philadelphia Newspapers, 112008 U.S. Dist. LEXIS
41978, at *42-43 (E.D. Pa. May 21, 20@8jles, J.)) Demonstrating thagamployees arsimilarly-
situatedoften includes a “showing that the two employees dealt with the same supeveisosubject
to the same standards, and had engaged in similar conduct without such diffegemtiatitigating
circumstaces as would distinguish their conduct or the empleyegatment of themOpsatnik 335F.

App’x at 223. To that end, a plaintiff must shtwhatthe other employee’s acts were of “comparable

seriousness” to his own infraction.Anderson v. Haverford Colleg868 F. Supp. 741, 74&.D.
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Pa.1994) (quotinganear v. Safeway Grocer843 F.2d 298, 301 (8th Cir. 1988%ee alsdMcDonnell
Douglas 411 U.S.at804 (considering whether comparators were “involved in acts . . . of comparable
seriousness to” the plaintiff's act¥yhether a particular fact or circumstance is relevant for purposes of
a “similarly-situated analysis must be determined by the context of each Eadson 735 F. Supp. 2d
at 214(citing Houston v. Easton Area School Distri8g5 F.App’x 651, 654 (3d Cir.2009)).
b. StepTwo - Rebuttal

Second, if a plaintiff succeeds in provingrama faciecase, the burden shifts to the defendant
“to articulate some legitimate, nondischmatory reason for the employsdtreatment]. Burding 450
U.S.at253. To sustain this burden, “[tlhe defendant need not persuade the court that it was actuall
motivated by the proffered reasons$d. at 254. The inquiry concerning whether the defendant has met
its burden of production “can involve no credibility assessment,” since “the burgenehfetion
determination necessariprecedeshe credibilityassessmentage.”St. Mary’s Honor Ctr. v. Hicks,
509 U.S. 502, 509 (1993) (emphasis in original). “The defendant satisfies its burden of production, and
rebuts the plaintif§ prima facieshowing of discriminationsimply by introducing admissible evidence
that, iftaken as true, would permit a finding that the challenged employment actiorkemsaa
legitimate, nondiscriminatory reason8lackweltMurray v. PNC Bank963 F. Supp. 2d 448, 461 (E.D.
Pa. 2013).

C. Step Three- Pretext

Third, if the defendaniebuts the plaintiff’prima faciecase “the plaintiff must then have an
opportunity to prove by a preponderance of the evidence that the legitimate reaseashyftbe
defendant were not its true reasons, but were a pretext for discrimin&iodihe450 U.S. at 252-53
(citing McDonnell Douglagt1ll U.S. at 804). Therefore, in order to survive summary judgment, “a

plaintiff must submit evidence [of pretext] from which a factfinder couldaeably ether (1) disbelieve
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the employer’s articulated legitimate reasons; or (2) believe that an invidiotismdistory reason was
more likely than not a motivating or det@native cause of the employer’s actioRuentes v. Perskie,
32 F.3d 759, 764 (3d Cir.1994). In showing pretext, it is not enougtassert the facts of tipeima
faciecaseBurding 450 U.S. at 258 [T]he [pretext]factual inquiry proceed® a new level of
specificity.”); see also Martin v. Gen. Elec. €891 F. Supp. 1052, 1056 (E.D. Pa. 199F] plaintiff
can defeat a motiolor summary judgment either by discrediting defendargason or by coming
forward with additional evidece of discriminatiop]”). Therefore a plaintiff's prima faciecase,
combined with‘evidence suggesting that an employer’s proffered reasons for arsad@ployment
action are false . .may suffciently undermine the employsrtredibility to enable a reasonable trier of
fact to conclude that illegal discrimination has occurrdtitthell v. Miller, 884 F.Supp.2d 334, 371
(W.D. Pa. 2013jciting Reeves v. Sanderson Plumbing Prods., BR0,U.S. 133, 147-48 (2000)).

The ultimate burden of persuading the trier of fact that the defendant inteytidisatiminated
against the plaintiff remains at all times with the plainBffirding 450 U.S. 24&t253. Utilizing these
standards, this Court shall addrédss bases for eadf Plaintiff's claims in turn.

iii. Claims Analysis
a. Arbitration Subpoena

Plaintiff first alleges discrimination by Defendant in its handling of the Horpigration issue.
(Am. Compl. § 30-36, 46, 47, 55-59; Pl.’s Mem. Opp’n 1118 moving for summary judgment,
Defendantrgues that Plaintiiflid not sustain her burden regarding H@nearbitrationrelated
discrimination claim becaushe failedto show any adverse action in the events leading saitb
arbitrationand because she failed to identify any legitimate comparafbef.’s Mem. Supp. 10-11;

Def.’s Reply2.) Defendant’s conclusion is correct.
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There is no dispute that as an African American worR&ntiff is a member of a protected
class.Similarly, no question has been raised about whether Plaintiff was qualified for the position she
heldand the record does naticateotherwise. With respect to the third elementy adverse
employment action is'@n action by an employer that is serious and tangible enowajtetan
employee$ compensation, terms, conditions, or privileges of empdoyih Jones v. EPTA 796 F.3d
323, 326 (3d Cir. 2015) (quotirggforey v. Burns Init'Sec. Servs390 F.3d 760, 764 (3d Cir.2004)). The
relevantadverse actiom thisinstancas Plaintiff’s five-day suspension. The recatdmonstratethat
saidsuspensiomwasnon-paid. Pl.’s Dep 61: 7-9; Pl.’s App. Ex. 40.) Therefore, tlie-day suspension
altered Plaintiff's compensation agdalifies asan adverse employment action.

It is with thefourth element-an inference of discrimination-katPlaintiff has failed to satisfy
herprima facieburden. Plaintiff claimsDefendant’s discriminatory animus is apparerthmdisparity
shown bythe fact that she receivégr subpoentom alower-ranking employee thamer coworkers
Accordingto formerKimberly-Clark plant manager John FlynRJaintiff's service from Schultz, a level
6 employee, was normdFlynn Dep. 31:12-32:1Gee alsaPl.’s App. Ex. 17.Plaintiff furtherclaims
she wa not relieved of work duties, but the subpoena itself rédds:command you that, dllusiness
and exuses being laid asidgou ... attend[the hearing].” (Pl.’s App. Ex. 12Notwithstanding the
language of the subpoeraintiff's claimof lack of reliefis rendered immaterial by the fact that the
CBA, with which Plaintiff wasvery familiar, relieves subpoenaed workers of job dutiefsiifdl witness
duty. (Pl.’s Dep. 50:2-51;9.angdonDecl. § 15.)This claim isalso beliedby the fact that Plaintifflid
not exert the minimal effort requireq lthe company subpoena procgesih which Plaintiff was also

familiar,*° to formally obtaina leave of absencé.

19 plaintiff was familiar enough with the subpoena process to teach others about iDéPL’2892:18-
24.)
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Plaintiff furtherclaims shedoubted the validity of the subpoena becausa# not completely
filled out or sealedAny question surrounding the validity of the subpoena was answered when Flynn
contacted Plaintifon the day of the arbitration and told her she had, in fact, been subpderfasting
asidePlaintiff’s lack ofeffortin determininghe authenticityof the subpoenar attempting to comply
with it, the fact that she waswilling to complyafter having been explicitly adviseditsf validity
suggests her failure to attend was willflihe factsof recordclearly demonstratBlaintiff's refusalto
attendthe arbitraitbn anddo notpermit aninference odiscriminaton. Accordingly, Plaintiff has failed
to meet heprima facieburden.

AssumingarguendoPlaintiff could establish grima faciecase of discriminatigrwillful failure
to comply with legitimate orders constituiasubordinatio®—the non-discriminatory reason proffered
by Defendant for the five-day suspensiDefendant’s profferedeason satisfieiss burdenof
production under the second step of MeDonnell Douglasramework. Plaintiff’'scorresponding
attempts to establish pretext fail.

Plaintiff first endeavors to shopretextby arguingthat since thesubpoena was signed byth
arbitrator anchot the company, she was not insubordiritatthecompany. (Pl.’'s Mem. Opp’n 17.)
Inasmuch athe subpoena designedo be signed by the arbitrator, whose authority derives fnem
Collective Bargaining Agreement between the company and the, hismrgument isvithout merit.
(Pl.’s App. Ex. 12, see als®Alexander v. GardneBenver Cao,.415 U.S. 36, 52 (1974articulating the

source of the arbitrator’'s authoritylaintiff furtherattempts to argue Flynn never told her to go to the

1 Workers may obtain formal permission to absent themselves by simply preskatiuppoena to
their asset leader. (Langdon Dep. 62:6-19.)

12 plaintiff plainly conceded this point durifigerdeposition, when she said: “I talked directly with John
Flynn and John Flynn said that the arbitrator subpoenaed me...” (Pl.’'s Dep. 78sk® Bisdl.’s

App. Ex. 11(email reflecting the same information).)

13 SeeMerriam Webster, https://www.merriamebster.com/dictionary/insubordinate (last visited Mar.
22, 2017) (defining “insubordinate” as “disobedient to authdyity.
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arbitration. (Pl.’'s Mem. Opp’n 17However, the record cleardemonstrateBlynn told her she was
subpoenaed. (Pl.’s Dep. 78:16-18; Pl.’s App. Ex. 11.) LaBthintiff argues her failure to attend the
Horne arbitraton was of no consequence because the company prevailed at the arbitration. This “no
harmno foul” argument is of no moment. A finding of insubordination does not depend on the result of
afailure to comply with legitimate orders; it is the failure itself that constitutes induradion. See
Sampath v. Concurrent Techs. Coiy. No. 03-264, 2008 U.S. Dist. LEXIS 25715, at *146 n.47
(W.D. Pa. Mar. 31, 2008) (defining “insubordinate’ [as] ‘[n]ot submissive to authority:
DISOBEDIENTI,]” and concluding “Plaintiff cannot show pretext; he wasdiginsubordinats)
(citation omitted).

Accordingly, Plaintiff has nosustaied her burden with regard to the Horne arbitration.

b. The “List”

Plaintiffs Amended Complairalsoalleges discrimination by Defendant on the basis of the
voicemail messadeft on her answering machitxy union Vice Preslent Sean KaneavhichPlaintiff
claimsdemonstrated “such animosity toward her as the only African American, womeinSBhip
Stavard.” (Am. Compl. 11 42-43.)

The purpose oKane’s phone call that day wasremind Plaintiff of the date of hgrievance
meeting. (Hinkle Decl. { 7.) After receiving no answer, Kdeft Plaintiff his contact information on
her voicemailso that she would return the call. (Am. Compl. § 42.) Plaintiff acknowledges in her
pleadings that the language upon whichlshses thisliscrimination claim was not speech intended for
her but instead, was part of a discussion Kane was having with another individuabiontheluring

which Plaintiff's name was never mentioned. (Am. Compl..y 42
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In assessing whether Ritiff has satisfied heprima facieburden as it pertains to thést’ *#
claim, she again meets the “protected class” and “qudlifiexhgs. Howeverin this instance, she fails
to show any adversamployment actioit all, let alone adverse actibg Defendant Plaintiff points to
no evidence to show that Kane’s voicemail was “serious and tangible etocaitgr[her]
compensation, terms, conditions, or privileges of employrméahes 796 F.3d at 326. Furthermore,
since Kane was an officer of the union and not of Defendant, his voicemail was natidarbg@n
employer” Id. Plaintiff has provided no evidence of record to demonstrate that Kane was involved in
Defendant’s decisiemaking process regardiramgy ofits disciplinary actions against Plaintif6ee
Walden v. Georgidacific Corp, 126 F.3d 506, 521 (3d Cir. 1997We have genaily held that
comments by those individuals outside of the decisionmaking chain are stralys,entach, standing
alone, arenadequate to support an inference of discrimindfionn fact, Plaintiff allege&Kane’s
voicemail impacted heriew of the union, not Defendart.Becausghe conduct Plaintiféites is not
sufficiently adversandis attribuiedto the unionandnot Defendant, shieas failed to satisfy thigird

element of heprima faciecase® Absent same, Plaintiff cannsticceed on hedlaim of discrimination

14" Despite Plaintiff's attempt to verify the existence of the “list” via mass email,adm@dvided no
evidence of record to demonstrateekistence

15 SeeAm. Compl. T 43 (“After that voicemail, Plaintiff doubted that she could receivie @i
impartial arbitration of her grievances against Kimb&lgrk due to the fact that the entitysigned to
protect herthe Local 10-488, held such animosity toward &&the only African American, woman
Chief Shop Steward.”) (emphasis added).

% This Court further notes that even if Plaintiff could satisfy the “adversenagiong of heprima
facieburden, she does not point to any comparators or otherwise demonstrate an inference of
discrimination.

Moreover, Plaintiff has not demonstrated pretext in response to Defendantiatadicof a
non-<discriminatory explanation. Defendant ass&dse’s message was neither directed toward Plaintiff,
nor threatening toward her. (SUF 1 52 n.8, { 58 rHirikle Decl. {17-8) Defendant contends that after
recording a message for Plaintiff, Kane inadvertently recorded hia@iéssing another person in the
room about something not related to Plaintiff. (SUF { 52 n.8, { 58iuiklg Decl. §{7-8))

Specifically, Kane said that his wife was currently on his “shunned list,” amé&goking with another

employee that the other employee was going to end up on that list as well. (Pfcklg 8.) Hinkle

found no other evidence to support that sémmd of “list” existed or that Plaintiff was on it. (Hinkle
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involving Kane’s voicemail and the “lisStand Defendant is accordinglgntitled to summary judgment
onsame
C. Internet Violations

Defendant next seeks summary judgmenP@intiff's claim thatDefendant engaged in
unlawful discriminatiorby demoting her and cutting her pay for giving false information during an
investigaton, while failing to demte or cut the pay of white male employ&é@so viewed internet
pornography. (Am. Compl. 11 38, 40; Pl.'s Mem. Opp’n 12; SUF § 76-77; RSUF § 76-77.)

For the reasons discussed abakie,first two elements of Plaintiffigrima faciecase are
satisfiedanddemotion with pay reduction qualifies as adverse actimreby satisfying the third
element.However, Plaintiff again fails to establish an inference of discriminaéigarding this claim

Keeping in mind thathe similarly-situatedanalysis often includes a “showing that the two
employees dealt with the same supervisor, were subject to the same starthlhdsl engaged in
similar conduct without such differentiating or mitigating circumstances as watidguish their
condict or he employer’s treatment of themi[Plaintiff has failed to meet her burdétouston 355 F.
App’x at 654 (quotingRadue 219 F.3cat 617-18). Some of the white male employ@esjuestion
reported to the same supervisor. (Pl.’s Dep. 105:9-109:11; 337:21-338:11.) However, these individuals
clearlydid not engage in siilar behavior. Plaintiff concedéisat a violation of internet policy is
different from giving false information during an investigation but then pasceeassert they are

comparablen that bothconstituteCode of Conduct violations. (Pl.’'s Mem. Op@d8.) The mere fact

Decl. 1 9.) More importantly, Plaintiff points to no record of evidence to challenigadnt’'s
explanation. Instead, Plaintiff summarily claims Kane’s voicemail tvasatening and caused her to
feel threatened. (Am. Compl. § 43; Pl.’s Mem. Opp’n 13; RSUF § 52.) “To survive summangjuitig
a party must present more than ‘bare assertions, conclusory allegations @oss’sfg show the
existence of a genuine issuddobnik v. U.S. Postal 6& 409 F.3d 584, 594 (3d Cir. 2005) (quoting
Celotex Corp.477 U.S. at 325). Thus, even if Plaintiff could establiphima faciecase of
discrimination, her allegations regarding Kane’s voicemail and the “list” wailllfbd at the pretext
stage otheMcDonnell Douglagramework.
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that differentbehaviors violatéhe Code of Conduct does not make them compataSleeOpsatnik
335 F. App’x at 22%finding different violations not “automaticglcomparable” just because they fall
under company disciplinary frameworPlaintiff’'s contention that a jury could properly find the
violations “comparablén natur€ is misguided(Pl.’s Mem. Opp’n 13 (emphasis added)iese
violations plainly elicitdifferent responses and require different remedial action by empl®@gaRene
v. Lidestri Foods, IncCiv. No. 09-3908, 2010 U.S. Dist. LEXIS 122246, at *20 (D.N.J. Nov. 17, 2010)
(distinguishing the negative conduct of two employees who exchange tredats and racial slurs,
and finding that thedifferentiatirg circumstances place Plaint§ftonduct, an¢his employer’s]
response, in a very different category. [thereby rendering the other employee] an unsuitable
comparisort). Thus,Plaintiff's conduct and that of her white male coworkers is not “without such
differentiating . . circumstances as would distinguish . . .e¢hgployer’s treatment of themiHouston
355 F. Appk at654 (quotingRadue 219 F.3dcat 61718).

Accordingly,Defendant is entitled to summary judgment on this claim.

d. Replacement

Plaintiff furtherclaims that Defendaistdecision to fillher position with a Caucasian mélest
temporarily and then permanentbffer she was demoted evinces Defendant’s diguaitory animus.
(Am. Compl. 11 45, 47, Pl.’'s Mem. Opp’n 13.) Defendant responds that Plaintiff's argument is
insufficiently substantiated because Plaintiff cannot recall the name oatlwa§ian male who replaced
her. (Def.’'s Reply 4.)

With regard to [Bfendant’s responsé is the race and gender, not the naofidlaintiff's

replacement that is at issue. Therefore, Plaintiff's inability to recall the nathe Gaucasian male

”Human Resources business partner Lori Ney testified that all Code of Condaitbr®are not
comparable. (Ney Dep. 22: 9-11) (“Q: [A]re some violations of the code [of conduct]seiwoes than
others? A: Yes.”.)
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who replaced her is not criti¢dland this Court will consider her claim.
Again, the first two elements of Plaintifffgima faciecase are satisfied?laintiff’'s demotion,
which created the opening for her replacemersts accompanied by a reduction in pay therefore
gualifies as an adverse action, satisfying the third elendemes 796 F.3d at 326Plaintiff argues the
interclasgeplacement itself automatically infers discrimination and therefore satisfiésuttih
element of heprima faciecase. However, this is not necessarily so
While replacement by someonetside the protected class may have some contextual

evidentiary forceit does noautomatically infer discriminatiohy the employerPivirotto v. Innovative
Sys., Inc.191 F.3d 344, 353 (3d Cir. 1999). The surrounding circumstances may permit an inference of
discrimination regardless of intidass replacemerivirotto, 191 F.3dat 353-54. Obverselythe mere
fact a plaintiff is replaced by someooetside the protected class does not necessarily mean the
employer acted with discriminatory intent. It is important to consider the replatéemnight of the
surrounding circumstancedobson 735 F. Supp. 2dt 214 (recognizing “the inquiry is highly factually
dependent”)Furthermore, it is important to bear in mind that

[t]he central focus of th@quiry in a case such as this is always whether the employer is

treatingsome people less favorably than others because of their race, caanreex,

or national origin. The method suggestelicDonnellDouglasfor pursuing this

inquiry, however, was never intended to be rigid, mechanized, or ritualistic. Ratber, it

merely a sensible, orderly way to evaluate the evidence in light of commonesqgeesis

it bears on the critical question of discrimination.

Furnco Constr. Corp. v. Waterd38 U.S. 567, 577 (U.S. 1978) (internal quotation marks and citations

omitted).

18 plaintiff's memory lapse may speak to the credibility of her claim but credibBiggssment is not
relevant at this stagesee St. Mary’$K09 U.S. at 509 (finding that although a plaintiff's inability to
remember such details may speak to the créilof her claim, the court does not reach the credibility-
assessment stage in considering the first two steps dMfabBennell Douglagramework).
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Moreover,
Title VII . . . was not intended to diminish traditional management prerogatickesedt
not require the employer to restructiwre employment practices to maximize the number
of minorities and women hired .Title VIl does not obligate an employer[ture the
minority or female applicant whenever that person’s objective qualificatieres @gual
to those of a white male applichrRRather, the employer has discretion to choose among
equally qualified candidates, provided the decision is not based upon unlawful criteria.
Burding 450 U.S.at259 (internal quotation marks and citations omittesie also Ruff v. Temple
Univ., 122 F. Supp. 3d 212, 220 (E.D. Pa. 204piofing the same text froBurding.
Other than the fact that these two replacements occurred, Plaintiff puts fentfdancethat
would permit an inference of disgrination Instead, sheubmits her own testiomy, in which she
claimed her temporary and permanent replacements were Caucasian, and thatdremer
replacement had less seniority than Plaintiff. (Pl.’'s Mem. Opp’n 13.) Thispéysnot enough. fie
broad factual contexn this case indicateRlaintiff's replacemerstweretwo of the last events to occur
in the drawn-out deterioration of tdecadedong relationship between Defendant and Plaintifivas
the result osituational momentumDefendant’s actions throughout tpi®tracted procesdo not infer
discriminatory animus but instead, demonstragégnanimity, judiciousness, and reluctance to terminate
a loyal employee. Defendant gave Plaintiff two formal warnings, providaigtPf with not just a
second chance, but a third chance as well. Defendant encouraged Plaintiff to compactycpersonnel
support. Defendant engaged a local Human Resources specialiststogateePlaintiff's initial
complaints and when Plaintiff expressed dissatisfaction with the local Hunsanries personnel,
Defendant engaged multiple Human Resources specialists from headqoadreestigate her
complaints. Defendant gave Plaintiff ample opportunity to express herself atel @wportunity to

conform her behavior to the company Code of Conduct. Defendant allowed Plaintiff touediotiwork

for ten months after she refused to sign the Last Chance Agreanterdgceive compensation
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Inasmuch as Plaintiff has failed to point to any evidence of record to show unlawful
discrimination in the many eventading up to her demotion, she has failed to show there was
discriminatory animus at play when Defendant filled the vacancy left by hestas and ultimate
termination

In view of the foregoing, Defendant is entitled to summary judgmePRiantiff's replacement
claim, together withall of Plaintiff's discrimination clains as alleged iter Amended Complairit.

B. Retaliation Under Title VII

Title VII prohibits retaliation by making it unlawful for employers to discriminateregdany
individual . . . because he has opposed any . . . unlawful employment practice” or becauseithadlindi
has “made a charge, testified, assisted, or participated in any manner instigatio®, proceeding, or
hearing.” 42 U.S.C. 8 200@®{a). “[Title VII's] retaliation provision protects an individual not from all
retaliation, but from retaliation that produces an injury or haBuarlington N. & Santa Fe Ry. Co. v.
White 548 U.S. 53, 67 (2006). “Where there is no direct evidence of retalieithims alleging
retaliation under Title VIl are analyzed under the [saltelPonnell Douglasurdenshifting
framework” used in discrimination analy$fsYoung v. City of Philadelphia Police Dep&51 F. App’x
90, 95 (3d Cir. 2016) (citinlyloore v. City of Philadelphja461 F.3d 331, 342 (3d Cir. 2006Y).

Utilizing the McDonnell Douglagramework to establish retaliation, a plaintiff must proffer

19 Defendant addresses additional arguments Plaintiff presented at heridegusitreferenced in her
Opposition Brief. (Def.’s Mem. Supp. 9-10.) However, this Court shall not address taimgere
never pleaded in Plaintiffs Amended Complaiee McMahon v. Salmonsi73 F. App’x 128, 135 (3d
Cir. 2014) (affirming District Court’s grant of summary judgmh after said Court “concluded that
[Plaintiff] did not plead an appropriate retaliation cause of action and teadutd not read his
opposition papers to do so’ at summary judgnig(diting Bell v. City of Phila 275 F. App’x 157, 160
(3d Cir. 2008) (“A plaintiff may not amend his complaint through arguments in his brief inibppds
a motion for summary judgment.”)).
20 Seesections IV.A.ii,supra
1 youngandMooreboth exemplify application of théicDonnell Douglaurdenshifting scheme to a
Title VII retaliation claim.
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evidence to demonstrate: (1) s/he engaged in activity protected by Titi@Mthe employer took an
adverseemployment action against him or her; and (3) there was a causal conneetieenbtbie
plaintiff's participation in the protected activity and the adverse employawtion.Young 651 F.
App’x at 95 (citingMoore 461 F.3d at 340-41)To establish causation at the prima facie stage, a
plaintiff must introduce evidence about the ‘scope and nature of conduct and cirmesgshtat could
support the inference’ of a causal connectidfoling 651 F. App’x at 95 (quotingarrell v. Planter’s
Lifesavers Cq.206 F.3d 271, 279 (3d Cir. 2000)). To that end,
[a] plaintiff may rely on a “broad array of evidence” to demonstrate aathok between
his protected activity and the adverse action taken againsEamell, 206 F.3d at 284.
In certain narrow circustances, an “unusually suggestive” proximity in time between
the protected activity and the adverse action may be sufficient, on its owrghitisbsthe
requisite causal connectidRobinson v. City of Pittsburgh20 F.3d 1286, 1302 (3d
Cir.1997).
Marra v. Philadelphia Hous. Auth¥97 F.3d 286, 302 (3d Cir. 20085 amende@Aug. 28, 2007).See
also Williams v. Phila. Hous. Auth. Police Dep380 F.3d 751, 759-60 (3d Cir. 2004)

Once a plaintiff has establisheghiama faciecase of retaliation, the defendant must articulate a
legitimate, norretaliatory reason for its actionéoung 651 F. App’x at 95 (citingMloore 461 F.3d at
342). If the defendant satisfies this burden of production, the burden shifts back to thig ‘idaint
convince the factfinder both that the employer’s proffered reason was [pratekthat retaliation was
the real reason for the adverse employment actibowihg 651 F. App’x at 95 (citindvioore, 461 F.3d
at342). “To prove causation at the pretext stage, the plaintiff must show that she would not have
suffered an adverse employment action ‘but for’ her protected activibyihg 651 F. App’x at 96
(signalng Univ. of Texas Sw. Med. Ctr. v. Nassk83 S. Ct. 2517, 2533 (2013fpee alscCarvalho-
Grevious v. Del. State Unj\2017 U.S. App. LEXIS 499at*16-17 (3d Cir. 2017) (holding a showing

of “but for” causation is not required prior to the preteags).
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In this case, Plaintiff claims Defendantblated Title VII byretaliatingagainst hem response to
her complaints of discriminaticend in violation of Title VII (Am Compl. 11 46-54.) In moving for
summary judgment, Defendant argues Plaintifitke VII retaliation claim must fail because her
underlying discrimination claims were not reasonable and were not made in ghS@f@ef.'s Mem.
Supp. 25.) The fact that Plainttis failecto establish even a singheima faciecase of discriminabin
does cast doubt on the reasonableness of her claims. However, because a sucdedsying Title VII
discrimination claim is not a prerequisite for a Title VII retaliation claim, this Court wikicker
Plaintiff's Title VII retaliation argumentsSee Hicks v. ABT Assocs., Ing72 F.2d 960, 969 (3d Cir.
1978) (“Even if a charge filed with the EEOC is found to be without merit, the empkpeatected in
making that charge by [Title VII] ...").

I Direct Evidenceand Kane’s Commutation

Plaintiff first argues there is direct evidence of retaliation in her assén@bmnion vice-
president Kane told her she would be suspended for three days if she did not griewgbediimegtion
discipline, or five days if she did. (Am. Compl. 1 35; Pl.'s Mem. Opp’n F&3t, Plaintiff points to no
evidence of record to subatate this argumentSeeThomas v. Shav32 F. App’x 716, 720 (3d Cir.
2015)(affirming summary judgment where “Plaintiff relie[gplely on his own testimony and
speculation to suppohis claims’). Second, Kane is an officer of the union and not of Defendant,
Kimberly-Clark. Plaintiff points to no evidence of record to show Kane represented Defendant in this
context orthatthis was Defendant’s policy. Therefore, Defendant is entitled to summam@ndgvith

respect to this argument.

%2 In support of same, Defendant relies upeBoon v. Lancaster Jewish Cmty. Ctr. As§®3 F.3d
217, 232 n.9 (3d Cir. 2007) (holding anti-retaliation provisions apply only when plaintiff “shatva th
‘reasonable person in [his] circumstances would have concluded that the em@sysrgaging in
discriminatory conduct’™) andman v. Cort Furniture Rental CorB5 F.3d 1074, 1085 (3d Cir. 1996)
(“[A]n action is not protected activity under TitlelMunless the employee has a ‘good faith’ belief that
the objectedo practice is discriminatory.”).

28



il. Prima Facie Case by Circumstantial Evidence
a. Protected Activities and Adverse Actions

Plaintiff also endeavors to show retaliation using circumstantial evidenatempting to
establish the first element of a Title \fitima faciecase of retaliation, Plaintifontends she engaged in
the following “protected activiti€s (1) filing an EEOC charge of discrimination on April 13, 2009; (2)
pursuing an internal grievance alleging discrimination on November 30, 20H0b{8)tting acompany
hotline complaint on February 1, 2011; {#ing a second EEOC discrimination charge on May 26,
2011; (5)submitting asecond company hotline complaint on November 9, 2011; arsgi(@hg mass
emails complaining of discrimination and retaliation on January 6, 2011 and January 2, 2012. (Am.
Compl. 11 8, 36; Pl.’s Mem. Opp’n 21-22.)

In attempting to establish the secqrina faciecase element, Plaintiff asserts fhkowing
adverse actions: (1) unpaid suspensions, the first of which was issued on November 3ad#t40
secand of which was issued on May 25, 2011; (2) demotion, issued on May 25, 2011; (3) pay reduction,
issued on May 25, 2011; (4) Last Chance Agreement, issued on May 25, 2011, and, (5) termination,
issued on March 20, 2012. (Am. Compl. 11 38, 44, 52; Pl.’'s Mem. Opp’n 24.) Because these actions do
not independently bear on the question of retaliation, this Courtcslmsider Plaintiff's alleged
protected activities and adverse actions in the context of her attempts to shousthdirdarequired by
the third and final element offaima faciecase of retaliation.

b. Causal Link
1. November 30, 2010 Fivéday Suspension

Plaintiff first claims there is temporal proximjtyuggestive of a causal linketween her April

13, 2009EEOC Charge of Discriminatioand her October 29, 2010 subpoenathedassociated

November 30, 2010 five-day suspension. (Pl.'s Mem. Opp’n 25&6alsdl.’s App. Exs. 12, 20, 40.)
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Becauseifing an EEOC Charge of Discriminatianundisputedly grotected activityPlaintiff

establishes the first element. With respect to the second element, an adversa Haioontext of a
retaliation claimmust be “materially adverse” such that it “might have dissuaded a reasonabl€ worker
from engaging improtected activity> Burlington, 548 U.Sat68. In light of this standard, issuance of a
subpoena is not an adverse action. A non-paid five-day suspension, on the other hanglidpes
materially adverse, thus Plaintiff establishes one adverse action fg gaisecond element ofpgima

facie case of retaliation. However, she does not establish the third element. The sparbetween

the protected activityEOC Charge of Discriminatiprand the claimed corresponding adverse action
(five-day suspension) is approximately one and leléyears- not particularly suggestive of a causal
link. As Defendant correctly points out, “[d]ays are suggestive, months aré*iusati v. Colellp94

F. Supp. 3d 704, 717 (E.D. Pa. 20Hppeal dismisse(Dec. 10, 2015) (citingVilliams v. Philadelphia
Hous. Auth. Police Dep'880 F.3d 751, 760 (3d Cir.2004)). Temporal proximity on the order of years is

certainlynot per sesuggestive of a retaliatory causal link. To hold otherwise would undeth@ne

23 This criteria is meant to sift out “trivial harms,” leaving only “significant” eriurlington, 548 U.S.
at 68.
4 This does not mean it is impossibleststablish a causal connection between protected activities and
adverse actions that are temporally remote. It simply means that sabséangioral separations are not
particularly suggestive of a causal link in the same way as diminutive tempaedtsaps. Plaintiff
construes a quote frokachmar v. SunGard Data Systems, Ifithe absence of immediacy between
the cause and effect does not disprove causation” 109 F.3d 173, 178 (3rd Cir. 1997)) to mean “no
specific time parameters are required toldisth temporal proximity and raise an inference of
causation.” (Pl.’'s Mem. Opp’n 24.) Kachmar the Third Circuitspecified that the third element of a
plaintiff's prima faciecase is causatipnot simply temporal proximityKachmar 109 F.3d at 178. In
doing so, emphasis was placed on the fact that the causation inquiry is “highly cpetakt,” and
therefore the temporal proximity test should not be applied rigidly or mechgmiceording to specific
criteria but rather with perspectiom relevant contextd. Although said court considered it
conceivable that longer time spans could, in context, infer causation, such an infereiicleerdralwn
in spite of the temporal proximity test and would be based on the surrounding ciraeastat the
temporal relationship. Themporal proximitytest clearly treats shorter temporal separations as more
probative of causation than longer ones. For the reasons set forth herein, this Court Godtettien
this case does not support excepdldneatment of the temporally remote protected activities and
adverseactions put forth by Plaintiff
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safeguards afforded an employer under Title VII by requiiptpintiff to prove the third element af
prima faciecaseof retaliation
2. May 25, 2011 Fifteen-Day Suspension and Demotion

Plaintiff nextargues that her November and December 2010 internal complaints regarding her
first suspension, her January 2011 group email complaint, and her February 2011 company hotli
complaint are all temporally close enough to her May 25, 2011 suspension, deandticaist Chance
Agreement, to infer a causal link. (Pl.’'s Mem. Opp’n & alsdPl.’s App. Exs. 7, 17-19, 24, 28.) This
Court acknowledges thé&n the context of aetaliationclaim, protected activityextends beyond formal
complaints ... and can includigformal protests” such as Plaintiff's internal and email complaints.
Mikell v. Marriott Int’l, Inc., 789 F. Supp. 2d 607, 611 (E.D. Pa. 2011). Furthermore, Plaintiff’s
demotion and fifteen-day suspension “might ... dissuade[] a reasonable workernigagire in
protected activity and therefore constitute adverse actBurngton, 548 U.S. at 68However,
Plaintiff's internal complaints occurred approximately five months prior teléimed suspension and
demotion, the emadomplaint occurred approximately four months prior, and the hotline complaint
approximately three months prior. Viewed in the full context of everything thatrec;Plaintiff's
claim of temporal proximitys refutedby the relative remoteness of these evedee Kachmarl09
F.3dat178 (emphasizing the importance of context in retaliation causation inquRiEsgti, 94 F.
Supp. 3cat 717 (finding months not particularly suggestive).

Accordingly, Plaintiff hasfailed to establish @rima faciecase of retaliatiowith respect to the
May 25, 2011fifteen-day suspension and demotion.

3. Kane’s Voicemail
Plaintiff furtherargues thexistence ofuggestive temporal proximity in the thre®nth

intervalbetween her May 26, 20HEOC Charge of Discriminatioand thevoicemailshe received
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from Kanethat referenced “list.” (Am. Compl. § 42; Pl.’s Mem. Opp’n 25; Pl.’s App. Ex. 29.)

For the reasons set forth above in this Ce@ssessment of Plaintiff’'s voicemdhsed
discrimination claimKane’s telephonic communication does not constitute an adverse action and
therefore fas to satisfy the third prong of thetaliationprima faciecase analysis. Even assuming
Kane’s voicemail could constitute an adverse action, three months’ separathmutwibre, is not
particularly suggestive of a causal limkthe context of this caseé See Kachmarl09 F.3cat 178
(emphasizing the importance of context in retaliation causation inquifResatj 94 F. Supp. 3d 717
(finding months not particularlsuggestive§®

Accordingly, Plaintiff has failedo sustain heprima facieburdenwith respect td&Kane’s
voicemail message.

4. March 20, 2012 Termination

In the finaltemporal proximity argumemtresented by Plaintifshe contends her January 2,
2012 mass email complaint, January 20, 2012 ECAPS complaint, February 8, 2012 group email
complaint, March 5, 2012 ECAPS complaint, and March 12, 2012 email threat were akstiffici
close to her March 20, 2012 termination to suggest a causal link. (Pl.'s Mem. Opp’n 25-26ppl.’s A
Exs. 3, 33-37.) Plaintiff's contention is unfounded.

. January 2, 2012 Mass Email Complaint

Asreferenced earlier, although informal complaints can be deepnetbtted activity, the

simple fact that a complaint concerns civil rights violations does not automateradlgrrthat complaint

25 AssumingarguendoPlaintiff could establish a causal connection and therefpriave faciecase,
Defendant provided a reasonable, metaliatory exfanation for the comment at the end of Kane’s
voicemail. Aside from the fact that Plaintiff has failed to show fauteausation or pretext, she has not
established the existence of the “list” or that it had anything to do with her.
26 Equally significam, is the fact that Title VII's retaliation provision only protects individuals from
retaliation that produces a significant injury or haBurlington, 548 U.S. at 67-68. The record herein is
devoid of any evidence to demonstrate that the voicemail ngtied by Plaintiff in support of her
retaliation claim resulted in harm.
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protected:[l] t [is] perfectly appropriate to limit the protections of Title VII to employee behavatrigh
reasonable, as determined by balancing the interests of the employee in oppasvig unl
discrimination with those of the employer in maintaining a productive workpl8eenpath2008 U.S.
Dist. LEXIS 25715 at *136.

In this case, Plaintiff's January 2, 2012 mass email complaint does not constitutéedrote
activity. First,said complaintoncerned Kane’s voicemaihd the “list; which has already twice
provenitself to be anon4issue (Pl.’s App. Ex. 33.) Second, the email concerned issues internal to the
union and was sent exclusively to union personnel, not to Defendant. (Pl.’s App. Ex. 33.) The purpose of
the email was twofold: (1) to inform other union members oftlegedexistence of the “list”
mentioned by union vice-president Kane at the end of his voiceandil{2) to solicit information about
that“list” from union members. (Pl.’s App. Ex. 33.) The email also broadcasted Plaintifftstkedt
about the union’slleged fdure to protect the interests of dues-paying union workers and altftough
hinted at discrimination in passinigdoes not implicate Defendant. (Pl.’s App. Ex. 33.)

Title VII's anti-retaliation provision protects individuals who engage in activity described by
either its opposition clause or its participation clauBkis includes individuals whapposedany ...
unlawful employment practice” or “made a charge, testified, assistpdytizipatedin any manner in
an investigation, proceeding, or hearing.” 42 U.S.C. § 2000e-3(a) (emphasis dddsenjuch as
Plaintiff's mass email complaint opposed union praciicenot Defendant’sémployment practicg it
is not protected under the opposition clause vis-a-vis DefentthnAnd, dthough the participation
clause is interpreted as providing broad and liberal protection, it has a threshokeihnequithat a
“plaintiff allege in the charge that his or her employer violdtile VIl by discriminating against him
or her on the basis of race, color, religion, sex, or national origin, in any ma8lagié v. Cty. of

Clarion, 435 F.3d 262, 268 (3d Cir. 2008)gain, Plaintiff’'s emailhaphazardly hints at age, gender, and
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race discriminationbutit does not implicate Defendant. (Pl.’s App. Ex. 33.) As ssaltl email is not
protected under the participation clause, either, vis-a-vis Defendant.

Moreover, if Plaintiff could establish her January 2, 2012 mass email complaiat pvatected
activity, without more, three months’ separation is not particularly suggestia causal link in the
context of this cas&eeKachmar 109 F.3dat 178 (emphasizing the importance of context in retaliation
causation inquiriesand Rosati94 F. Supp. 3dt 717 (finding months not particulg suggestive).

Further, if Plaintiff could establish a causal connectionphiena faciecase would not be
covered by Title VII. Plaintiff's January 2, 2012 mass email complaint was sent to union members and
shefurnishes no evidence to show tikamnberly-Clark management receivéitatemail The record
only demonstrates Defendant learned of Plaintiff’'s mass email after rectisggsted feedbackifom
employeesvho received the email(Pl.’s App. Ex. 33.)BecauséPlaintiff has noshown that Defendant
received the email, she has not shdkat Defendant had any knowledge of the specific contents of the
email. Thus, even if Plaintiff could show a causal link between her January 2, 2012 mihss ema
complaint and her March 20, 2012 termination, she would ongstablishing @rima faciecase of
retaliationagainst her disruptive, inappropriate use of emailagatnstthe allegedly protected contents
of the email Herprima faciecase, thereforayould not be covered by Title VISee Moore, 461 F.3ct
342 (“*[I]f the reason for [the adverse action] is one that is not proscrib&dléyIl, it follows
thatTitle VIl provides no relief?) (quotingJensen v. PotteA35 F.3d 444, 449 (3d Cir.2006)).

. February 8, 2012Group Email Complaint

In assessing Plaintiff's next contention, this Court remains cognizare fd¢hthat while
protected complaints may be informal, they may not be so vague that they are trattteasCuray-
Cramer v. Ursuline Acad. of Wilmington, Delawalrs;., 450 F.3d 130, 135 (3d Cir. 2006) (“A general

complaint of unfair treatment is insufficient to establish protected activityr tnte V11" and
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“[o]pposition to an illegal employment practice must identify the employer andalcgqe—if not
specifically, at least by context.”). “Complaints must be specific enough to noihagement of the
particular type of discrimination at issue in order to constpubéected activity Mikell, 789 F. Supp.
2dat611.

Plaintiff's February 8, 2012 group email complaint satisfies the opposiaosek threshold
requirement because it contains allegations of Title VII violations byridafé.Slagle 435 F.3dat 268.
It also satisfieCuray-Cramers specificity requirement and therefore potentially qualifiesratected
activity under Title VII's participation clause. (Pl.’'s App. Ex. 35.) Howeverauit more, the teporal
separation of one and one-half months is not particularly suggestive of a causdd Kachmarl09
F.3dat178 (emphasizing thenportance of context in retaliation causation inquiri€)satj 94 F.
Supp. 3cat 704 (finding months not particularly suggestigé).

. ECAPS Complaints

With respect to Plaintiff's ECAPS complaintssed on other entries shown in the ECAPS

reports?8it is clear that the ECAPS systeniritended to be used to address facilities, safety, and

27 This Court is mindful of the varying scopes of time presented in support of Ptetifiporal
proximity arguments and the fact that several yesagenerally viewed less probative than several days,
weeks, or months. However, to ralglelyuponthe mere span of timavolved here, would be to
ignore the continuation of Plaintiffimsubordination that has been demonstrated by Defendant via
extensive evidencef record.
28 SeeJanuary 20-23, 2012 Weekend Summary of ECAPS Events, Pl.’s App. Ex. 34. Report entries
include: “Eye Wash Station blocked,” “Fan bearing failed,” “Air Hose Nozzmissing,” “Unsecured
door — broken lock,” and “shower stall drains are plugged.” The brief description infP$alainuary
20, 2012 entry reads “I feel it is unsafe working under conspiracy and discriminathendetailed
description repeats this sentence and adds “let the company honor their May 25, @8dieagandet
a court decide.”See alstMarch 56, 2012 Weekend Summary of ECAPS Events, Pl.’s App. Ex. 36.
Report entries include: “Hard hat signage,” “5 Pulper leaking stock/watenter system,” “manifold
valve leaking to sewer,” “roll fell off pallet,” “Gateft open and unlocked or attended [sic],” “High
volume of water going to sewer,” “Gas has been increased to maintain Total Efafe68 inches,”
“Flash Fold Doors,” “bent crane arm,” “PARENT ROLL CRANE J HOOK BENdnd “DOOR
BROKEN WILL NOT CLOSE.” Tte brief description in Plaintiff's March 5, 2012 entry reads “We
need to call OSHA].] Safety should be number one.” The detailed description of hareandisylt is
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maintenance issue®laintiff's use of the ECAPS system to communicate discontent regarding
personnel issues is, therefore, out of place and inappropriate. “[P]oor judgment” in apeersplo
chosen means of opposition can render the opposition “not covered” by TitlBl®ibtny v. Great Am.
Fed. Sav. & Loan Assm39 F. Supp. 437, 451 (W.D. Pa. 1982).

Plaintiffs ECAPS complaints are also devoid of thedfic information needed to be
constructive. Lastly, Plaintif's ECAPS complaints express a desiret&rimenated and to engage in
litigation. Because Plaintiff's ECAPS complaints are vague and displayjymtgiment, they are “not
covered” by Title VIl SeeCuray-Cramer, 450 F.3cat 135andNovotny 539 F. Suppat451.

Even assuminthesecomplaints were protected activity, Plaintiff's January 20, 2012 ECAPS
complaint is not sufficiently proximate to her March 20, 2012 termination to suggasta ltak by
temporal proximity Plaintiff's March 5, 2012 ECAPS complaint, although potentially close enough to
her March 20, 2012 termination to suggest a causal link by temporal prowihety considered in
isolation, is the second to last complaint in a series of no less than thirteen related comggastesed
over the course of approximately three y€arBaken in context, the final events of Plaintiff's
employment do not infer retaliation, but rather, the natural end of a deterioedtitignshipgbetween an
employee and her employ&ee Kachmarl09 F.3dat 178 (emphasizing the importance of context in
retaliation causation inquiries).

. March 12, 2012 Email Threat

The most temporally proximate activity allegagPlaintiff—herMarch 12, 2012 emails not

only vague butcoercivetoward members of the Human Resources department. (Pl.’s App. Ex. 37.)

unsafe for me and the people | have to work with under your retaliation, conspicairgad honor
your May 25 agreement and let a court decide, or lets [sic] ask OSHA shmayd to work unsafe [sic]
and in the line of fire? And do not slander my name.”
29 The series consists of two (2) EEOC Charges of Discrimination, threed)ahgievance forms,
four (4) emails, two (2) company hotline complaints, and two (2) ECAPS complaints.
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Because this means of oppositmearly reveal$poor judgmentby Plaintiffand is not specifiaf does
not qualify as a protected activityAccordingly, this Court need not reach the question of causal link by
temporal proximitywith regard to same arilaintiff once again fails to establisipama faciecase of
retaliation undefitle VII.
5. Miscellaneous Considerations

When, as here, @urt finds no unusually suggestive temporal proximity betwaltrgedly
protected activities and adverse actionshould “consider the circumstances as a whole, including any
intervening antagonism by the employer, inconsistencies in the reasongplbgez gives for its
adverse action, and any other evidence suggesting that the employer ladidtargeanimus when
taking the adverse actiorDaniels v. Sch. Dist. of Philadelphia76 F.3d 181, 196 (3d Cir. 2015).
Plaintiff does not proffer— and this Court does not find— any evidence of record to show asrtggoni
inconsistency, or retaliatory animus on the part of Defendant. On the contranpgvibes
circumstances as a whole, the record shows Defendant displayed discretemtepatnd even-
handedess in its treatment of Plaintiff and was consistent in explaining its actions.sedekaintiff
fails to establish arima faciecase of retaliation under Title VII, Defendant is entitled to summary
judgment with respect to her Title VII retaliation claim.

iii. Defendant’s Rebuttal

Even i Plaintiff could establish prima faciecase of retaliation under Title VII, Defendant
satisfies its burden of articulating ndiscriminatory reasons for Plaintiff's adverse actiobefendant
asserts Plaintiff received the frday suspension for insubordination because she failed to comply when
subpoenaed to attend the Horne arbitration. (Def.’s Mem. Supp. 2, 3; Pl.’s App.)ERedéndant
further asserts Plaintiff received the fiftegay suspension, demotion, and Last Chance Agreement for

making false and inaccurate statements in a Code of Conduct complaint and in timgresul
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investigation. (Def.’s Mem. Supp. 27; Pl.’s App. Ex.)2Binally, Defendant submits Plaintiff’s
empdoyment was terminated for disruptive behavior in the workplace and for violations lodster
Chance AgreementDef.’'s Mem. Supp. 27; Pl.’s App. Ex.)3Specifically, Defendant submits Plaintiff
drained company resources by reiterating allegationgofichination that had already been
investigated, disrupted other employees by sending mass emails, and attemyibeuiiate
Defendant’'s Human Resources employg@ef.’s Reply 1Q Pl.’s App. Exs. 33, 37.By articulating
these reasorand demonstrating their validity through evidence of record, Defendanieshiisfourden
of production under thieicDonnell Douglasramework.

V. Pretext with But-For Causation

If Plaintiff could establish @rima faciecase of retaliation under Title VII, she would also have
the burden to show pretext in response to Defendant’s rebuttal. As discussed above, to patea caus
at the pretext stage, the plaintiff must show she would not have suffered the adirenstat for” her
protected activityYoung 651 F. App’x at 96 (signalinblassar 133 S. Ct. at 253B“Courts routinely
have appliedNassarat the summary judgment stage, and have granted judgment in favor of the
employer where the plaintiff's [adverse actisiuld have occurred regardless of any alleged retaliatory
motive.” Costa v. Pa. Dep’of RevenugeCiv. No. 12-854, 2014 U.S. Dist. LEXIS 389%2 *39 (W.D.

Pa. Mar. 25, 2014).

In attempting to show pretext, Plaintiff makes et for” causation argumenamely, that she
would not have been terminated but tioe fact that she engageuthe allegedly protected activity of
sendng the aforementioned emails. (Pl.’'s Mem. Opp’n 26.)

Preliminarily, this Court finds thatdgause Plairiis sole pretext argument concerns only her
terminationandshe makes no attempt to establish pretefbatrfor” causation with respect to any prior

adverse actigrshe has waived any claim of retaliation concerning adverse aottongingprior to her
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termination

With respect to Plaintiff’'s assertion that she would not have been terminatddrbihie fact
that she sergmails complaiimg of discrimination, she fails to show “biar” causation. Plaintiff is
correct that Defendant assattPlaintiff’'s email activity as one reason for her terminatidowever, in
doing so, Defendargpecifically cited hemass email and hénreatening emadirectedto Human
Resources- neither of which is a protected activity.(Def.’s Reply 10.)Title VII only prohibits the
imposition of adverse actions in response to protected actsagMoore, 461 F.3d at 342 (“[l]f the
reason for [the adverse action] is one that is not proscrib&dlbyII, it follows thatTitle VII provides
no relief.”). Furthermore, Defendamas articulated-and provided evidence of record to demonstrate—
otherlegitimatereasons for Plaintiff’'s dischargleat wereunrelated to her email complaint®ef.’s
Reply 10.) Thus “[P]laintiff's [adverse action] would have occed regardless of any alleged retaliatory
motive.” Costg 2014 U.S. Dist. LEXIS 3895t *39.

Again, considering the broader context, Defendant’s actions evince not retaliatpatibote in
dealing with more than a dozen complaints submitted ovearoinese of several year§eeKachmar v,
109 F.3dat 178(emphasizing the importance of context in retaliation causation inquibes@ndant’s
commitment oo less than four employees to the task of conducting multiple investigationsansesp
to Plaintiff's complaints demonstratesspect for the seriousness of the issu@stendant’s actions in
allowing Plaintiff to continue working after she refused to signLast Chance Agreement further
demonstrateBefendant’s reluctance to terminatkogal employee.

C. Race Retaliation under 42 U.S.C. § 1981

While 42 U.S.C. § 1981 does not expressly refer to retaliation, the Supreme Court ireelaffir

courts’ construal of § 1981 as prohibiting retaliatiGBOCS W., Inc. v. Humphrigs53 U.S. 442, 446-

30 SeesectionVI1.B.ii.b.4,supra “January 2, 2012 Mass Email Complaiatid“March 12, 2012 Email
Threat.”
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57 (2008). However, as a threshold matter, the plaintiff must demonstrate that thieeeinan
underlying 8§ 1981 race discrimination violation in a § 1981 retaliation dastate of Oliva ex rel.
McHugh v. New Jerse®04 F.3d 788, 798 (3d Cir. 201(ee alsdllis v. Budget Maint., In¢25 F.
Supp. 3d 749, 753 (E.D. Pa. 201game),Johnson v. Labor Force, IncCiv. No. 10-199, 2011 U.S.
Dist. LEXIS 144766at * 15-16 (E.D. Pa. Dec. 15, 201(kpme) Because Plaintifhasfailed to
establish amnderlying 8 1981 race discrimination violation in this case, her associatedoflaim
retaliation is foreclosedndDefendant is entitled to summary judgmentsaid claim
V. CONCLUSION

For the reasons set forth above, Defendant’s Motion for Summary Judgment shatitbe igra
its entirety.

An appropriate Order follows.

BY THE COURT:

/s/ C. Darnell Jones, Il J.
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