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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALICIA ARMSTRONG . CIVIL ACTION
Petitioner, . NO. 122367
V.
RHODA WINSTEAD, et al.

Respondents.
ORDER

AND NOW, this19" day ofFebruary 2013, upon careful and independent consideration
of the Petition for Writ of Habeas Corpus (Dkt. No. 1), the Response thereto (Dkt. No. 7), and
after review of the Report and Recommendation of United States MagistrageEliadeth T.

Hey dated OctobeBl1, 2012 (Dkt. No. 9), and Petitioner’s Objections thereto (Dkt. NoIT1),
IS HEREBY ORDERED that:
1. Petitioner’s Objections are OVERRULED and the Report and Reconatien

is APPROVED and ADOPTED.

petitioner objects tthe Magistrate Judge’s recommendation that the state court
adjudications oher claims of ineffective assistance of counsel related to her guilty plegwoll
(grounds four, five and six) did not unreasonably appdyUnited States Supreme Court’s
decision inSrickland v. Washington, 466 U.S. 668 (1984)However, Magistrate Judgeeiis
recommendatior— that the state courteasonably applie8trickland in determinng after a full
evidentiary hearing that counsel was neffiactive in thecontext of the open guilty plea s
fully supported by the state court recomMagistrate Judge &y also correctly recommenthat
the state courts’ factual findings veegentitled to the presumption of correctness under 28 U.S.C.
8§ 2254(e)(1) and that Petitioner did not overcome this presumption with clear and convincing
evidence Accordingly,Petitioner’s objections, which largely challenge the Magistrate Judge’s
reliance on the state courts’ factual determinatiare meritless

Petitionemext raises an objaon to the Magistrate Judge’s recommendation ttiat
state courts’ adjudication der claim of ineffective assistanfa failing to investigate or
prepare a defense (ground od& not unreasonably app8rickland. Magistrate Judge Hey
recommeadsthat the state courteasonably applieftrickland in determinng that counsel
adequately investigated the possible defsnmesented by the evidencEhe state court findings
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2. The Petition for Writ of Habeas Corpus iKSPISSED.
3. There is no basis for the issuanca oértificate of appealability.

BY THE COURT:

/s/ C. Darnell Jones, Il

C. DARNELL JONES, II  J.

werebasedupon trial counsel’s testimony at tséate evidentiary hearing that h@l) arranged
for Petitioner to undergo an evaluation for a possible insanity or diminished capefeinge,
and(2) discussed with her a possible s#d¢ffense theoryThis Court finds that the
recommendation is fully supported by the record and accordingly, overrules th&ddbjec

Petitioner next objects to the Magistrate Judge’s recommendation that theatiate c
adjudications of her claim of ineffective assistance of codnséhiling to communicate a
negotiated plea offer to Petitioner (ground two) did not unreasonably Spijaktand.

Magistrate Judgeley correctly recommersthat the state courts’ factuanding, that no such
plea offer was ever ade by the Commonwealtls alsoentitled to the presumption of
correctness under 8 2254(e)(1). Accordingly, Petitioner’s objection to ground 2, which
challengsthe Magistrate Judge’s reliance on the state courts’ factual determ|istitso
meritless.

Petitioner’s objection to the recommendatiorhen claim of ineffective assistance of
counsel for failing to inform her that a “deadly weapon” enhancemehedpp her crime
(ground three), also challenges the Magistrate Judge’s reliance uporostataotfinding,
namely that Petitioner was told by counsel of the existence of the enhangeimetd her
decision to enter her open guilty plea. This Court overrules this objection as well sinc
Petitioner does not show by clear and convincing evidence that the statermbogsfiare
erroneous.

Finally, this Court overrules Petitioner’s objections to the Magistratee3udg
recommendation that her claimtofl court error in accepting her guilty pléground eightwas
procedurally defaulted. Magistrate Juditgy recommendshatthe claimis essentially identical
to the layered ineffective assistance of counsel claim Petitioner farsthe first timeon PCRA
appeal, which the Pennsylvania Superior Court found was waived because it should have been
raised on direct appeal. She thus recomm#ratshewaived claim was procedurally defaulted
with no showing of cause and prejudice or a fundamental miscarriage of justicenereti
objects, arguing thathe “was as diligent as possible in raising this claim at her first available
oppurtunity [sic], i.e. her State PCRA petition.” (Objections atThgobjection lacksnerit
becausdetitioner does not offer any arguable basis for excusing the default.



