SCHMIDT v. SKOLAS et al Doc. 194

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

ALAN W. SCHMIDT , on behalf of himself
and in a representative capacity on behalf
of all others similarly situated and
derivatively on behalf of Genaera
Corporation and on behalf of the
Genaera Liquidating Trust

Plaintiff s, : CIVIL ACTION
V.
JOHN A. SKOLAS, et al,, No. 12-3265
Defendants. :
MEMORANDUM
Schiller, J. November 10, 2015

Alan Schmidt is a former shareholder of Genaera Corporation (“Genaera”) and a

unitholder of the Genaera Liquidating Trust (“GLT"). Following remand fromTihied Circuit,

he filed the Second Amended ComplaifiSAC”) on behalf of himself, other Genaera
shareholders and unitholders, and derivatively on behalf of Genaera and GLT,:aly#insA.
Skolas; Leanne KellyZola B. Horovitz;John L. Armstrong, Jr.; Osagie O. Imasogie; Mitchell
D. Kaye; Robert F. Shapiro; Paul K. Wotton; RaldeelLuccia;David Luci; Steve Rouhandeh;
Jeffrey Davis; Mark Alvino; Biotechnology Value Fund, LP, Biotechnology V&ued 11, L.P.,
and BVF Inc.(collectively, “BVF”"); Ligand Pharmaceuticals, Inc. (“Ligand’XMark Capital
Partners, LLC XMark Opportunity Funds, L.P.XMark Opportunity Fund Ltd.XMark JV
Investment Partners LLC{Mark Opportunity Partners, LLGcollectively, “XM arK’); Argyce
LLC (“Argyce”); SCO Financial Group (“SC@” Dipexium Pharmaceuticals, LLC
(“Dipexium”); MacroChem Corpation (“MacroChem}); Access Pharmaceuticals, Inc.

(“Access”); Mark N. Lampert John L. Higgins; and nominal defendants Genaera Corporation
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and Genaera Liquidating Trufsir breach of their fiduciary duties, as well as aiding and abetting
thereof, arisingut of the liquidation of Genaera.

Seven groups of Defendants have moved to dismisSebendAmended Complaint: (1)
Directors and Officers Kelly, Armstrong, Horovitz, Imasogie, Shapir@ ®otton (“D&O
Defendants”) (2) Trustee Argyce and SkolaSTrust Defendants”) (3) XMark and Kaye
(“XMark Defendants”)* (4) Dipexium, DeLuccia, and Luci (“Dipexium Defendants”); (5) BVF
and Lampert (“BVF Defendants”); (6) Ligand and Higgins (“Ligand Defendgnend (7)
MacroChem, Access5SCO, Rouhandeh, Dasj Alvino (“Access Defendants”or the reasons
that follow, the Court grants Defendants’ motions to dismiss.

l. BACKGROUND

This action stems from the dissolution of Genaera, a biotechnology company that
developed pharmaceutical drugs and held licenses to intellectual property and (Bémaisd
Am. Compl. 63.) Genaera was a Delaware corporatiboseprincipal place of businesgas
in Pennsylvania(ld. 1 11.) It wasdissolved on June 12, 2009, and its assets were transferred to
GLT, a Delawardrust which was managed by Defendant Argyce as trustéef{ 150-52,
158.) At that time, all shares of Genaera stock were canceled, and each stockholder became a
unitholde of GLT. (Id. 11158-59.)Plaintiff's allegations irthe SAC revolve around two events:
the D&O Defendants’ participation in a schemewoongfully dissolve Genaerandthe Trust
Defendants’ sale of the assets in GLT for less than thieivalue toGenaera insiders and their
affiliates, at the expense of Genaera shareholdérs.other Defendant®iamed in the SAC

allegedly aided and abetted the D&ODefendantsand TrustDefendantsin breaching their

! In this Memorandum, the terf®& O Defendants” includes Mitchell Kaye, who was a Genaera Director during the
relevant time period, but doestinclude his company, Xmark.
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fiduciary duties The following summarizes the factual allegations in the Second Amended
Complaint.

A. Dissolution of Genaera

The SAC taces the conspiracy to dissolve Genaera ba2k07, when X¥lark began to
purchase large amounts of Genaera common sticcK[{(5, 66.) By September 28, 2007, when
Mitchell Kaye, XMark’'s CEO, was elected to Genaera’s Board of Directdwark owned 21%
of Genaera’s stock.ld. 65, 6869.) At that time, Kayewas a co-investor in Somanta
Pharmaceuticals with Defendants Rouhandeh, Davis, and SC)6(7)

In May 2008, Genaera announced various initiativegdoice costé orderto maintain
sufficient resources to continue to develop its asséds.{(112) However, n April 2009,
Genaera’s Board of Directors announced that the company’s prospects wpremiging and
stated that dissolution and liquidation would return the greatest value to stockh@id&rd 20)
On April 18, 2009, the Board unanimously apprevethd recommended that shareholders vote
to approve—a plan to dispose of abf the company’s assets amnd make distributions to
stockholders.I€. T 122) Defendant Kge did not attendhis meeting.Id.) Genaera stockprice
declined dramaticallyfollowing the announcemerthat the Board had approwed the plan of
dissolution (Id. 1 138.)

In anticipation of the shareholder vaia the plan of dsolution the Directors issued a
proxy statement thahe SAC allegefalsely assertethat no Genaera directoos officerswould
profit from dissolution (Id. § 128.) The SAC also alleges th#te proxystatementailed to
mentionthat Defendant Argyce had already been selected as trostéeed important details
that would have shown that some of Genaera’s assets were quite promising, and éxitdairo

that Genaera’s largeet operating lossould onlyhave been monetized by selling the company



as a whole (Id. 11118, 127,137.) At a special meeting on June 4, 2009, gshareholders—the
two largest of which were Mark and BVF—approved the Board’s recommendation to adopt the
plan of dissolution. I¢l. 1 121 140.) The next day, Mark sold onethird of its shares of
Genaera at a price of $0.308&r sharewhich was more than 1.6 times the average closing price
over the ten preceding daytd.(f 144-45.)

Genaera filed articles ofissolution with the Delaware Secretary of State oneJ12,
2009, and the company’s assets and liabilities were transferred to IBLY 160.)Argyce LLC
was named Trustee, despite the fact that its President and CEO, Skolas, hadedeas fir
Genaera’s CFO in 2007I1d( 11 152, 154).Thereafter, each ostnding share of Genaera
common stock was canceled and replaced by a unit in GHTY{158-59) Underthe Trust
Agreement, the msteewould havethree years to “monetiz[e]” Genaera’s asséts.{[ 124) In
2010, the Trust reported “General and Administrative” expensek6®7,000.00which was
nearly 25% of the Trust’s total revenue of $3.028 million that y&hr{ 221.)

B. Genaera’s Assets

1. Aminosterol Assets

At the time of its dissolution,Genaera owned the rights to Squalamine and
Trodusquemine compounds (“Aminosterol Assets”), some of waiehusedn eye drops that
treatwet agerelated macular degeneratiofid. { 213.) On July 8, 200%wenty-six days after
GLT was establishedthe Trustee accepted a $50,000 down payment on the sale of the
Aminosterol Assets for $200,000 to BBM Holdings, Inc., the predecessor to Ohr
Pharmaceuticalgld. 11205, 214.) On August 12, 2009, the Trustee publicly reported that the

Aminosterol Assetdiad been sold in May 2009d( § 208) According to the SAC he Trustee



“had the opportunity to sell the assets” for a higher price, and there was no public anmeninc
of bidding for the assetdd( 11 D7, 212)
2. Pexiganan Asset

Pexiganan is a topical cream for theatment of diabetic foot infectiotisat Genaera and
its predecessanitially developed(ld. I 8Q) In 2007, MacroChem licensed the rightevelop
Pexiganan from Genaera for an initial fee of $1 millidd. {[f 85, 87.) Under the license
agreementGenaera coul@arnpaymentsup to $35 millionfrom MacroChem based on various
salesbased milestoness well agen percent royalty payments based on net s@tes] 85) In
April 2008, MacroChem merged with Virium, a nonpublic company contrdiie®efendants
Rouhandeh and SCQ@d. § 92.)Defendant Alvino was then a director of MacroChem, ted
SAC alleges thatis firm Griffin Securities provided a “sham” fairnegsroon in support of the
merger (Id. 1 93.)MacroChemallegedly diverted funds that should have been used to develop
Pexiganan to Rouhandeh and Viriurfidd. § 106.) Despite publicly praising Pexiganan’s
potential, MacroChem only spent $45,110 to develop the drug in 2008. 104.)In February
2009, Accessacquired MacroChem and “ceased development of MacroChem’s dermatology
products, including Pexiganan.ld( 9 108, 110) The SAC alleges thahe D&O Defendants
knew that Genaera had a right under the licensing agreement with MacroChem to ttexhand
MacroChenreturnthe Pexiganaassetdy October 2009% MacroChem refused to develop the
drug, butthe Defendantdid not make any such demanidl. @ 111)

After Genaera’s dissolution, GLT terminated the licensing agreement anéxigamfan
assets were returned to the Trukt. { 189.) Oh January 11, 2010, the Trustee publicly solicited
bids for Pexiganan, with a deadline for bids of February 12, 204.0] (91) During that time,

potential bidders were required to request and sign a confidential disclosure eagraeoraer



to receive information about the asgél.) Ultimately, GLT sold Pexiganan to Dipexium in two
separate sales on April 8, 20Ehd March 21, 2011, for a total price of $272,500. § 196.)
Dipexium had been formed in January 2010 by DefendBetisuccia and Luci After the
purchase of PexiganaBipexiumwas abé to raise $1.42 million from twenseveninvestors.
(Id. 1 192-93.) Whereas MacroChem’Bexigananicensehad requiredroyalty and milestone
paymentsthe SAC alleges that the Trustedped DelLuccia and Luci to ayuire the rights to
Pexiganariree from royalty and milestone payment obligatidic  203).
3. Interlukin 9 (“IL9") Asset

Since 2007, Genaeraad owned a licensor interest in the IL9 antibody program for
asthma, which it licensed to Medimmune, LLC (*“Medimmuneld. | 7Q) According to the
SAC, Genaera could have received up to $54 million in payments from Medlmimawaielition
to royalties,if Medlmmunereached ceain milestones in thdevelopmenof IL9. (Id. T 75.) In
2008, Defendant Armstrongs President oGenaeramade several public comments about the
value of the IL9 Program(ld. 1113, 75, 77) The SACfurther allegesthat Dr. Michael Gast
Genaera’sChief Medical Officer,periodically sharedMedimmune’sconfidential information
about Medimmune’s development of the IL9 asset with Armstrddg{[(78) The SAC infers
from these facts thathe GenaeraBoard of Directors knew at the time of dissolution that
Medimmune was preparing to continue studies of the IL9 program that had beemoah lobld.
(Id. 1 79)

On May 18, 2010, TrudDefendants sold IL9 to Liganir $2.75 million, far less than
previous estimates of its valudd. 1 172-73. Ligand then sold haldf its interest in IL9 to
BVF. (Id. § 173.)In anticipation of this transactio®BVF had sold off someof its stock in

Ligand so that it owned less than a 10% intereghich the SAC allegesvas thestatutory



threshold for insiders(ld. § 171) The sale to BVFwas not mentioned in GLT's purchase
agreement with Ligand.ld. §173.) The SAC alsoalleges that Kaye provided confidential
information about the IL9 asset to Defendant Lampert, President of BY/K.185).

C. Plaintiff’'s Lawsuit

Schmidt, a former investment professional and -agtking employee of Brown
Brothers Harriman, was a stockholder of Genaera fpproximatelyl998 until its dissolution
on June 12, 2009, and thereafter became a unitholder of GLT by operation dfilay{ {0,
58.) “[T]hroughout the yeardSchmidt] has held many conversations with Genaera officers and
directors” regarding the assets at isan€ their values and prospects. (T 10.) He filed this
lawsuit on June 8, 2012, on behalf of himselli former shareholders of Genaeamnd all
unitholders of GLT, and derivatively on behalf of Genaera and GOT {45, 51, 57) After
Schmidtfiled an Amended Complaint, this Court granted Defendants’ motionsruss on the
groundthat the statute of limitations barre@laintiff's claims and dismissed Defendant Ohr
Pharmaceuticals for lack of personal jurisdictigdug. 12, 2013Mem. atl1l, 14.)Plaintiff
appealed, and the Third Circuit reversed in part and remanded, holding that it wagiprem
dismissbasedon the statute of limitationsSchmidt v. Skolag70 F.3d 241, 253 (3d Cir. 2014).
Following remand, the Court held oral argument on the remaining Motions to Dismiss on
February 3, 2015, prior to which Plaintiff filesthte SAC The counts alleged in the SAC are
against:(1) the D&O Defendants for breach of fiduciary duty, aallil other Defendants for
aiding and abetting; (2) the TrudDefendantsfor breach of fiduciary duty, andll other
Defendants foaiding and abetting; (3) all @endantdor punitive damages; and (Dipexium
for recission of the sale of Pexiganahhe Court held an additional oral amgent on

Defendants’ motions to dismiss the SAC on September 30, 2015.



Il. STANDARD OF REVIEW

In reviewing a motion to dismiss for failure to state a claim, a district court rocspta
as true all welbleaded allegations and draw all reasonable infereimcéavor of the non
moving party.See Powell v. Weisg57 F.3d 338, 341 (3d Cir. 2014). A court need not, however,
credit “bald assertions” or “legal conclusions” when deciding a motion to disAnspach ex
rel. Anspach v. City of Phila., Dep’t of PuHealth 503 F.3d 256, 260 (3d Cir. 2008ge also
Ashcroft v. Igbgl556 U.S. 662, 678 (2009).

“Factual allegations [in a complaint] must be enough to raise a right to abbe® the
speculative level.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007). To survive a motion to
dismiss, a complaint must include “enough facts to state a claim to relief that is plausitde
face.” Id. at 570. Although the Federal Rules of Civil Procedure impose no probability
requirement at the pleading stage, a plaintiff must present “enough dactse a reasonable
expectation that discovery will reveal evidence of the necessary elementgs¢aoke of action.
Phillips v. Cnty. of Allegheny15 F.3d 224, 234 (3d Cir. 2008). “A claim has facial plausibility
when the plaintiff pleads factual content that allows the court to draw thenedds inference
that the defendant is liable for the misconduct allegkehal, 556 U.S. at 678. Simply reciting
the elements will not sufficdd. (holding thata pleading that offers labels and conclusions
without further factual enhancement will not survamotion to dismiss)see also Phillips515
F.3d at 231. In deciding a motion to dismiss, the court may consider “allegationsiedniaihe
complaint, exhibits attéed to the complaint and matters of public reco&thmidt 770 F.3dat
249.

The Third Circuit has established a twart analysis for reviewing motion to dismiss

for failure to state a claim. First, the factual allegations of the alaust beseparated from the



legal conclusionsThe wellpleaded factsre accepted as truand any legal conclusionsare
disregardedFowler v. UPMC Shadysidé78 F.3d 203, 2141 (3d Cir. 2009). Second, the
court must make a common sense determinastowhether the facts alleged in the complaint
are sufficient tostatea plausible claim for relief.ld. at 211. If the court can only infer the
possibility of misconduct, the complaint must be dismissed because it has-allagddiled to
show—that the pleader is entitled to relidfl.
1. DISCUSSION

A. Breach of Fiduciary Duty Claims Against Director and Officer Defendants

Under Delaware law, corporate direct@isd officersowe fiduciary duties of care and
loyalty to the corporation and its shareholdehills Acquisition Co. v. MacMillan, In¢.559
A.2d 1261, 1280 (Del. 1989Rlaintiff allegesbreaches of these fiduciary duties based on two
related, but distinct, courses of conduct: (1) wrongful dissolution of Genaed (2)
misrepresentations in tislareholder proxy.

1. Wrongful Dissolution

The core of Plaintiff'sfirst claim is that the D&O Defendantaismanaged Genaera’s
assets and unnecessarily steered the company toward dissolution to fabiditaet of the
assets to Genaerasiders at unreasonably low prices. (Second Am. Compl. fUdder
Delaware law, courts faced with claims of breach of fiduciary duty by a atipais directors
and officersapply the business judgment ru@ede & Co. v. Technicolor, Inc634 A.2d345,
360-61(Del. 1993) While the business judgment rule is an affirmative defense that cannot

generally form the basis of a Rule 12(b)(6) dismissahn be considered evaluating a motion

2 The parties agree that Delaware substantive law applies to this disputnptmsBennsylvania’s statutory
“internal affairs doctrine,” which requires federal courts sitting innBglvania to look to the law of the state of
incorporation to resolve digges involving the corporation’s internal affaiBanjo Buddies, Inc. v. Renosi3g9
F.3d 168, 170 n.10 (3d Cir. 2005).



to dismissif the unanswered affirmative defense appears on the face of the complaiat.
Tower Air, Inc, 416 F.3d 229, 238 (3d Cir. 200%As in Tower Air, the SAC states that the
business judgment rule does not nedRl@ntiff's claims, and therefor@laintiff must plead
around the ruleSee id. (Second Am. Compl. § 226The actions and decisions of the Director
and Officer Defendants are not protected by the business judgment rte). . . .

The business judgment rule is a presumption thatbtreed of directors makes its
decisions’on an informed basis, in good faith, and in the honest belief that the action taken was
in the best interests of the companyReis v. Hazlett StryCasting Corp,. 28 A.3d 442, 457
(Del. Ch. 2011)(quoting Aronson v. Lewis473 A.2d 805, 812 (Del. 1984)). As long thss
presumption applies, a board action will be upheld untesannot be justified by any rational
business purpose€Cede & Co 634 A.2dat 361 The shareholder has the initial burden of
rebutting the presumption by showing either a breach of the duty of loyalty oachloethe
duty of careld. If the shareholder rebuts the presumption, the directors must prove the entire
fairness of the transactioid. If the shareholdefails, however,to rebut the presumption, he
must show that thdirectors’decision was irrationaReis 28 A.3dat 457. Plaintiff argues that
the D&O Defendantbreached both their duty of loyalty and their duty of care.

a. Breach of the Duty of Loyalty

To show a breach of the duty of loyal®laintiff must allege that the directors were
either interested in the transaction at issue or lacked indepen@enta v. Cullman794 A.2d
5, 22 (Del. Ch. 2002 director is interested in a transaction when, for example, she appears on
both sides othe transaction or receives some personal benefit not shared by the camjgorat
shareholdersCede & Co, 634 A.2d at 362.If lessthan a majority of the boamiembershasa

financial interest in the transaction, tpeesumption of thebusinessjudgment rule is only
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rebutted f: (1) the interested director faite disclose his interest to the rest of the bpard2)
the othermembers arédominated or controlled by a materially interested directOrrhan 794
A.2d at 23. A director lacks indpendencewhen he is influenced by personal or external
considerations not limited to thredrporatemerits of the transactiolCede & Co, 634 A.2d at
362.

Plaintiff does not allegéactssufficient to give rise to an inference of disloyalty. Firg, h
fails to show thaMitchell Kaye who served concurrently as a director of Genaera and as CEO
of XMark, one ofGenaera’dwo largest shareholder&aseitherinterestedor otherwiselacked
independencwvith respect tadGenaera’slissolution.Plaintiff alleges that Kayevas interested in
the decision to dissolvieecause he had prearranged to sell a portion of XMark’s stock the day
after the shareholder votdd( 1Y 144-48.) However, & neglects tadentify to whom XMark
sold its shares qrmore importantlyto explainwhy that party would condition thsale on
Genaera’s dissolutiorherefore the fact that the sale of XMark’s stock was prearranged does
not show that he received a personal benefit that would make him interested in thei@htssolut
See Igbal556 U.S. at 678 (noting that pleading facts that are “merely consistent wittityliabi
falls short of the requirements of Rule 8).

Plaintiff also alleges that Kaye lacked independence becausedsean investment
partnerin Somanta with Rouhandeh, Davis, and S@@dbecause he was an acquaintaate
Lampert,the President of BVF. (Second Am. Compl. 1Y 65, 6¥Qwever,mere personal or
professional relationships do rgive rise to an inferenddat a director lacks independen&ee
Chaffin v. GNIGrp., Inc, Civ. A. No. 16211, 1999 WL 721569, at *5 & n.12 (Del. Ch. Sept. 3,
1999). Plaintiff fails to allege any specific facts that suggest that Rouhaidshs, or Lampert

took any actions to influence Kaye’s decisions or provide a motive for why ekl sabotage
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Genaera for their benefit. Plaintiff's only specific allegation ofuatin between Kaye and the
outside Defendantwasthat Kaye provided Ligand and BW#th confidential information about
the IL9 program during the bidding process. (Second Am. Compl. I 179.) Howeveavpthds
have occurred after Genaera’s dissolution, when Kaye and the other D&O Desewdantno
longer directorsor officers.Moreover, this allegation is made “upon information and hélief
(Id.) While pleading based on information and belief is permisstbheust be based on facts that
make the inference plausiblé&SeeArista Records, LLC v. Doe, $04 F.3d110, 120(2d Cir.
2010).Aside fromallegingthat Kaye was a “close acquaintance’Laimpert Plaintiff fails to
plead any facts to support the infereticat Kaye colluded with Ligand and BVHSecond Am.
Compl. § 65.) Plaintiff therefore fails taneet the plaubility standard required to survive a
motion to dismissSeeArista Records604 F.3d at 120.

Plaintiff pleads even fewer facts in support of his allegations againstrtizenieg D&O
DefendantsPlaintiff argues that Armstrong and Kelly, as employeeSariaera, were interested
in the company’s dissolution because they would receive large severance packages upon thei
discharge. (Second Am. Comfjl23.) However, Delaware law does not view the possibility of
payment upon change of control of a compang dsqualifying interest when this payment is to
be made under a preexisting employment agreerrené Novell, Inc. S’holder Litig.Civ. A.

No. 6032, 2013 WL 322560, at *11 & n.148 (Del. Ch. Jan. 3, 2013).

Additionally, ke infers that theotherD&O Defendants were beholden to Kdyecause
they madevarious decisiontghat allegedly benefitted Kaye and hurt the compémyarticular
Plaintiff claimsthattheD&O Defendants allowed Kaye tbenefit from the liquidation status of
the assets” by failig to maximize the value of Genaera’s assets, failing to disclose material

information in the proxy, and hiring Skolas as the Trustee. (Mem. of Law in Opp’n to D&O
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Defs. Mot. to Dismiss Second Am. Compl. at 1Blaintiff fails to allege how these choices
actually benefitted Kayevioreover, hearguesin effect that the D&O Defendants must have
lacked independence because, in his view, these decisionsilwadgised However, this
argument turns the business judgment rule on its head. Delaware law requires th& Cour
presumethat thesebusiness decisions were rationalessPlaintiff can show that the directors
lacked independenc®Vhile acquiescing to another’s wishes in contravention of sound business
judgmentmay constitute a breach of the duty of loyaltge Tower Air416 F.3d at 24Plaintiff
alleges no facts to suggest that sachuiesenceoccurred Plaintiff's allegations that the other
directors and officers were beholden to Kaye #&@aye’s business acquaintances are thus
conclusory, andare not entitled to the presumption of trut8ee Igbgl 556 U.S.at 680-81.
Plaintiff is unable to show a breach of the duty of loyalty.

b. Breach of the Duty of Care

A plaintiff may also overcome the business judgment rule by showing that thtodirec
failed to inform themselves of all material information reasonably available to theto ant on
the basis of that informatiolCede & Co,. 634 A.2d at 367. Directodsreach the duty of care
when they consciously and intentionally fail to make a good faith effort to be efioand
exercise judgment ower Air, 416 F.3d at 240.

Plaintiff argues that th®&0O Defendants breached the duty of care by failing to fully
inform themselves of the alternatives to dissolution, including sellingdhgany as a whole,
by mismanaging Genaera’s assetslby appointing Skolas’s firm Argyce as Trustee of GLT, a
positionfor which it was unqualified. (Mem. of Law in Opp’n to D&O Defdot. to Dismiss
Second Am. Compl. at 2@1.) However, the SAC does not allege facts sufficient to stiat/

the D&O Defendantfailed to inform themselves about alternatives. Plaintiff does not aflege
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examplethat the D&O Defendant$ailed to establish an information and reporting system” or
otherwise deliberately declined to gather necessary information dbeuiaéives to dissolution
prior to the Board voteSee Tower Ajr416 F.3d at 238. In fact, Plaintiff alleges that he
disaussed several of his preferred alternatives to dissolution with certain D&éhdants and
other Genaera officers. (Second Am. Compl. {1 119, d6)ral argument, Plaintiff's attorney
asked the Court to infexbreach of the duty of care from allegasaimat the D&O Defendants
omitted relevant alternatives to dissodm from the shareholder proxySept. 30, 2015
Transcript at 25 However, Plaintiffallegesthat the D&O Defendantsvere aware of the
alternatives to dissolution and deliberately faileddisclose that information in the proxyde
Second Am. Compl. 1 1279, 127.) Moreover, Directors are free to considkernative
courses of action and then exclude them from the proxy, so a particular opbsaixa from
the proxy does not give rise to an inference that the D&O Defendants did not conatdek: i
SeeDent v. Ramtron Int'l CorpCiv. A. No. 7950 2014 WL 2931180at *15(Del. Ch. June 30,
2014).

Plaintiff's additional argumenthatthe D&O Defendants mismanaged Genaera’s assets
and appointed a trustee who was unqualified for the posdien equally ineffective in
establishing breach of the dutyadre. These afgusiness judgmesthat even if ilkadvised, do
notgive rise to a plausible inferent®at the D&O Defendants were uninformed. Thus, Plaintiff
fails toallegefacts sufficiento show breach of the duty of care.

c. Rationality

When as here, the business judgment rule’s presumption applies, a court will thehold

decisionsin question unless thegannot be attributed to any legitimate business ratioRaes.

28 A.3d at 257. A plaintiff must allege that the conduct in quessitso far beyond the bounds
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of reasonable judgment that it seems essentially inexplicable on any grdwendtt@n bad
faith.” Parnes v. Bally Emb’'t Corp, 722 A.2d 1243, 1246 (Del. 1999)ellingly, Plaintiff does
not argue that he has met this stand#tile he questions the wisdoaf several of the D&O
Defendants’ choiceshe does not allege that theyreénherently irrationalSince the SAC does
not show that dissolution was irrational, thesiness judgment rule requires the dismissal of
Plaintiff's claim for breach of fiduciary duty by wrongful dissolution.
2. Misrepresentation in the Shareholder Proxy

In addition to his wrongful dissolution claim, Plaintiff argues that the D&O Defeadant
breached their duty dadlisclosureby making various misrepresentations and omissions in the
shareholder proxy issued prior to the June 4, 2009 special meeting, when stockholders voted on
the gan of dissolution. (Second Am. Compl. Y £3B) To state a claim for breach of the duty
of disdosure on the basis of an affirmative misrepresentation, a plaintiff must allege facts
showing (1) a material statement or representation in a communication contemplating
stockholder action (2) that is falsd>feffer v. Redston®65 A.2d 676, 685 (Del. 2009). To state
a claim on the basis of an omission, a plaintiff must shd@yrhaterial, (2) reasonably available
(3) information that (4) was omitted from the proxy materiald. at 686. An omitted or
misstated fact isnaterial where there is a “substantial likelihood that a reasonable shareholder
would consider it important in deciding how to vot&’re Orchard Enters., IncStockholder
Litig., 88 A.3d 1, 17 (Del. Ch. 2014).

As an initial matter, the D&O Defendantgyae that Plaintiff's duty oflisclosureclaims
should be dismissed becau3elaware law does not allow recovery of damages for disclosure
violations. (Mem. in Supp. of Mot. of D&O Defs. to Dismiss Second Am. Compl. afTh@.)

D&O Defendants relyn In re Transkaryotic Therapies, Inc954 A.2d 346 (Del. Ch. 2008pr

15



the proposition thaplaintiffs must seela preliminary injunction before the shareholder iote
enforce the duty of disclosur@ranskaryotic Therapies, Inc954 A.2d at 360However,
Delaware lawis far from settled onvhether this constitutes a requiremeather than merely a
preferenceSeeOrchard Enters. 88 A.3dat 52-53(disagreeing withlranskaryoticand stating
that “[iln my view, in an appropriate case Delaware law continues to recognize the pyp<sibil
a postclosing award of damages as a remedy for a breach of fiduciary duty of distloBur
any event,this is aconsideration abouthe appropriateeemedy that des not support the
dismissal of Plaintiff’'s claim at this stage of the litigati@ee idat 53 (reserving judgmenntil
after trial as tavhether damages are appropriate).

Plaintiff cites various misrepresentations in the proxy. First, Plaiatgiesthat the
proxy affirmatively misrepresented the fact that the Trustee, ratheritddirectors, would sell
the assetsMem. of Law in Opp’n to D&O Defs. Mot. to Dismiss Second Am. Compl. atlh6.)
particular, he cites statementunder theheading,“Sales of our Assets,ivhich provides that
“[s]ales of our assets will be made on such terms as are approved by rtheHdiaectors in its
sole discretion.”(Mot. of D&O Defs. to Dismiss Second Am. Compl., Ex[Proxy], at 15)
However, alleged misrepresentations are not material when they would onladnisle
stockholderif read in isolation, rather than in the context of the entire docurSealn re Best
Lock Corp. Sholder Litig, 845 A.2d 1057, 1071 (Del. Ch. 2001). Both onphgeimmediately
precedinghe statement quoted aboaed in the section titled “Risk Factors to Be Considered by
Stockholders in Deciding Whether to Approve the Plan of Dissolutitie,’proxy makes clear
that the Directors could resign and turn managemetfteofiquidation process over to a third
party trustee at any tim@roxy at 9, 14.Yherefore, Plaintiff does not state a claim for breach of

the duty of disclosure based on this allegation.
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SecondpPlaintiff alleges that thiollowing statement in thproxyis “deceitfully worded”
because it avoids disclosing the benefit to Kaye, who did not participate bodhe vote: it is
not currently anticipated that our liquidation and dissolution will result in angrrabbenefit to
any of our executive officers or to directors who participated in the vote to adoplathefP
Dissolution” (Second Am. Compl. 1 133; Mem. of Law in Opp’n to D&O Defs. Mot. to Dismiss
Second Am. Compl. al6.) Plaintiff also argues that this statement fails to consider the
severance packagaswhich Armstrong and Kelly would be entitled upon dissolution. (Mem. of
Law in Opp’n to D&O Defs. Mot. to Dismiss Second Am. Compl. at 1%.}his case it is
Plainiff's argument, not the proxy, whias misleading. The sentence quoted above begins with
the phrase “[o]ther than as set forth above” and is directly preceded bylaylstajement of the
benefits the directors and officers would receive, including ¢lrerance packages, as well as a
caveat that “[a]s a result of these benefits, our directors and executive ajécersily could be
more likely to vote to approve the Plan of Dissolutigiffoxy at 1+14.) As discussed above,
the SAC does not adequateifege that Kaye received any other besdfibm the dissolution
besideghose described in the prox@®laintiff does not state a claim on this point.

Third, Plaintiff argues that the D&O Defendanshiould have disclosed that selling
Genaera as a wholeowld have allowed it to monetize its net operating loss, which Plaintiff
believeswas the most valuable alternatitcedissolution(Second Am. Compl. I 118jowever,
Delaware law does not require directors to disclose all the possible altesnakcaseit is the
directors’ responsibility to consider various courses of action and to decidh tehpropose.
Dent 2014 WL 2931180, at *15. Plaintiff's opinions about the relative strength of this option do

not make it a material omission, and thus Plaintiff fails to state a claim.
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Fourth Plaintiff argues that various pieces of information about the value of Genaera’
assets should have been disclosed in the pidage meetthe requirements to state a claim for
breach of the duty of disclosure wrdDelaware law. He states that the proxy should have
included independent valuation estimates for the assets, but does not allege thdt curre
valuationsexisted and were “within the board’s conttalSecond Am. Compl. { 130kee
Loudon v. ArcheDaniel-Midlands Co, 700 A.2d 135, 143 (Del. 1997)He argues that the
directors should have disclosed that Genaera had the right to demand the return of iPbxiigana
that they, as Genaera’s directolmad refused to exercise that rigliecond Am. Compl.
1 127(h).)Even if this were true, which is not supportad Plaintiff's reference to the license
agreement with MacroChem, directors are not required to engage inflég@hation” by
drawing legal conclusions that implicate themselves in besaafhfiduciary duty. See Loudon
700 A.2d at 143; (Mem. of Law in Opp’n to D&O Defs. Mot. to Dismiss, at 18; D&O Defs. Mot.
to Dismiss Ex. 7[MacroChem License Agreemengt 25.). Plaintiff also alleges that the D&
Defendants should have included information about Medimmune’s plaeadian existing
clinical hold andresume active development of the IL9 program. (Second Am. Compl. § 127.)
However, since the proxy also does not discuss the clinical hold, the S¥8Gdbstate a claim
that information about the end of that hold would sufficiently alter the total miné@ination to
be considered materialSeeProxy at4.) Plaintiff alleges that the D&O Defendants failed to
disclose that bidders were seeking to purchase the Aminosterol Assets, bubxped&as
discuss the Board’s ongoing negotiations for the sale of those aSeetSe¢ond Am. Compl. 1
127(g); Proxy at 5.)

Finally, Plaintiff alleges that the Directors had already selected Skolzs tte Truste

of GLT and failed to disclose this information in the proxy. (Second Am. Compl. § 137.8This i
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a factual allegation that the Court must credit, and it is supported by the short tinfeline o
approximately a month between the issuance of the proxy andigheng of the Trust
Agreement. $eeSecond Am. Compl. § 150.) The cbeiof Trustee’s impact on theuwse of
Genaera’s dissolution woulgufficiently alter[] the total mix of information” available to the
shareholdersSee Loudon700 A.2d at 143. ThereforBlaintiff statesaclaimin this instancdor
breach of the duty of disclosure.

In sum,there isa singleallegation that states a claim against the D&O Defendants for
breach of fiduciary dutythat the D&O Defendants failed to disclose the fact that they had
already selected the Trustee. (Second Am. Compl. § H®wgever, this clan, as described in
the next se@n, mustbe dismissed for lack of timeliness.

3. Statute of Limitations

On appeal from this Court’s August 12, 2013 Order, the T®ircuit held that Plaintiff's
allegations, on their face, did not show that he had missed the statute of limitatioregard to
the sale of Genaera’s various ass&@shmidt 770 F.3d at 253The courtacknowledged,
however, that a claim may be disnadsunder Rule 12(b)(6) on the basis of the statute of
limitations if the defense is apparent from the face of the complaint, even if the plaintiff nvoke
the discovery ruleld. at 249, 251The Third Circuit held that the face of tHarst Amended
Complaintdid not make clear that Plaintiff knew or should have knomore than two years
before the filing of this lawsuthat the Trustee had sold Genaera’s assets for unacceptably low
prices See idat 25253. However, the Third Circudid not address the narrower breach of the
duty of disclosureclaim that now survives against the D&O Defendants under Count I.
Therefore, it is appropriate for this Court to now consider whether the sole claimGowe |

that satisfies federal pleading standards is facially barred by the stdiotgations.

19



The parties have previously agreed that Pennsylvania:yéaostatute of limitations for
breach of fiduciary duty applied. at 250. Generally, the statute begins to run “as soon as the
right to instituteand maintain suit arisestffaugh v. Allstate Ins. Cp322 F.3d 227, 231 (3d Cir.
2003).The event that gave rise tioe surviving breach of the duty of disclosure claiccurred
on the date the proxy was issued, May 14, 20Pfoxy at 2) However, under Pennsylvania’s
discovery rule, the statute is tolled until the plaintifelwor reasonably shouldaveknown that
the opposing party caused his injuHaugh 322 F.3d at 231. The sole allegation in question is
that the Genaera director@iled to disclose in the proxy that John Skolas and his firm, Argyce,
LLC, had been selected as Trustadact that Plaintiff plausibly infers from the timing of the
announcement shortly after the shareholder véde f(137.)The SAC alleges that Argyceas
officially named Trustee on June 12, 2009, at which time Plaintiff's shares weverted to
units of the liquidating trust. (Second Am. Conmfiff.150-51, 159.)The SAC also alleges that
Plaintiff had discussed the disposition of Genaera’s assets with Skolas phiersedd of the 1L9
program on May 18, 2010ld¢ 11 172, 174.) Therefore, it is clear from the face of the complaint
that Plaintiff actually knew tit Skolas’s firm was selected Bsustee, likely as early as June 12,
2009 and definitelyrior to May 18, 2010. When he filed this complaint on June 8, 2012, the
two-year statute of limitations had run. Since 8#C alleges facts showing actual knowledge of
the alleged breach of the duty disclosure it is unnecessary to inquire into whétaintiff
should have been aware of the conduct in questidhe exercise of reasonable diligence and
considering the fiduciary relationship between the partee Schmidt770 F.3d at 2553.
Plaintiff's claim for breach of the duty dlisclosureconcerninghe D&O Defendants’ failure to

inform shareholdersf Argyces selectionas Trustee is barred by the statute of limitations.
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B. Breach of Fiduciary Duty Against the Trust Defendants

Like corporate directors and officers, trustees owe beneficigugss of due care,
loyalty, and good faithSeeBogert & Bogert, The Law of Trusts and Trustees §§-8442014).
Plaintiff alleges that Argyce and Skolas breached these duties, lassvileé duties owed under
the TrustAgreement between Genaera @rdyce, by mismanaging the sale of Genaera’s assets
and selling the IL9 program, Pexiganan, and the Aminoster@t&\ésr unreasonably low prices
as part of a coordinated effort to deliver those assets to insider purcii@semsd Am. Compl.

19 166-220) He also argues that the fees charged to the Trust were excddsiy21.)

The Trust Agreement imposes duties on the Trustee that generally mirror coaunon |
fiduciary duties. $ee Trustee Defs. Mot. to Dismiss Second Am. Compl., Ex. Pryst
Agreement 8 7.1.) However, the Trust Agreement limits the Trustee’s liability, stating that
neither Argycenor its employees or agents shall be subject to personal liability to any
beneficiary “except for gross negligence, fraud, or willful misconduct knowirajiyg
intentionally committed in bad faith.1d. § 7.3.) It also states that “the Trustee shall not be
liable for any reasonable error of judgment made in good failth.”8(7.1(d).)Delaware law
permits thesgypesof exculpatory provisiongrovided theydo not exculpate conduct that rises
to the level of gross negligencilcNeil v. McNeil 798 A.2d 503, 509 (Del. 2002plaintiff
briefly argues that the Trust Agreement should not be relied on because it igulitd the
SAC. (SeeMem. of Law n Opp’n to Trust Defs. Mot. to Dismiss Second Am. Compl. at 14 n.4.)
However, the SAC explicitlyalleges breach of the Trust Agreement, and the common law
fiduciary duties underlying Plaintiff's claim against the Trustee only exsviliue of the

fiduciary relationship that the Trust Agreement creates. Therefore, this is a pareasgin
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which acomplaint explicitly relies on documentSee In re Burlington Coat Factory Sec. Litig.
114 F.3d 1410, 1426 (3d Cir. 1997).

Because the Trustee was selling Genaera’s assets foDedaware’sRevlonstandard of
review, which requires the fiduciary to maximize shareholder vahpplies.See Paramount
Comms. Inc. v. QVC Network In@G37 A.2d 34, 46 (Del. 1993Although the Delaware
Supreme Court’s decision iRevloncame in the context of a challenge to the actions of
corporate directorst stemmed fromexisting Delaware law that requires any fiduciary who sells
an asset for cash to pursue the single goal of obtaining the best @iledlavSeeRevlon, Inc.

v. MacAndrews & Forbes Holdings, In&06 A.2d 173, 185 (Del. 1988)ilmington Trust200

A.2d at 448 (noting that “ordinarily speaking, when selling trust assets a Trsigeguired to
obtain the begtrice obtainable”)Thus, Argyce was under a duty to sell Genaera’s assets for the
highest possible price. Howevainder the Trust AgreementArgyce can only be liable to
Plaintiff if it acted with gross negligence or in bad faith in failing to dischtmgeduty.

Plaintiff argues thathe Trustee acted in bad faitbut he does not allegects sufficient
to support this conclusion. The SAC does not allege any communications with the various
purchaser Defendants thabuld suggest that the Trustee conspired to sell them the assets at low
prices. Plaintiff alleges that the Trustee sold the IL9 program to Ligand with theoperof
secretly benefiting BVF. Howevehe cites ndegal authority to support the proposition that a
conflict of interest would have prevented BVF from purchasing the asset Wi&skeSecond
Am. Compl. 11 173, 184; Mem. of Law in Opp’n to Trustee Defs. Mot. to Dismiss, atiis.)
is a legal conclusion that the Court need not credit, and in fact@p®e be incorrectSee
Fowler, 578 F.3d at 22a1. Therefore, nothing in the series of apparently legal transactions

Plaintiff alleges that the Trustee engaged in suggestsitthatust have colluded with the
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purchasers in bad faittSee Twombly550 U.S.at 566 (requiring allegations of more than
parallel business conduct to state a claim for conspirBtgintiff's allegations of fraud and bad
faith are thus entirely conclusory.

Plaintiff also argues that the Trustee utilized inadequate bidding presedar
Pexiganan, the IL9 program, and the Aminosterol Assets, which failed to fosteiesuf
competition for the assets and thus yieltbetbwmarketprices. GeeSecond Am. Compl. 1Y
173, 182, 191, 2097.) Whik the facts alleged in the SAStiggest that the Trustee may have
rushed the sales of certain assets, these facts do not state a claimsfoeghgence, as required
by the Trust Agreement. Under Delaware law, gross negligence casstitm “extreme
departure from the ordinary standard of care” and is functionally equivalentinbina
negligenceHardy v. Hardy Civ. A. No. 7531, 2014 WL 3736331, at * 15 (Del. Ch. July 29,
2014).In order to state a claim for gross negligence, Plaintiff must ple&sl texeding to show
that the Trustee acted “outside the bounds of rea8ee”Albert v. Alex. Brown Mgmt. Servs.,
Inc., Civ. A. No. 762, 2005 WL 2130607, at *4 (Del. Ch. Aug. 26, 2008hile the Revlon
standard of reviews less deferential than the business judgment ruldges not tye courts
license to second guess reasonable decisiong Lear Corp. S’holder Litig.926 A.2d 94, 115
(Del. Ch. 2007).

The facts alleged in the SAC about the sales of the three assets at isstigide m&e to
an inference of unreasonahéss Plaintiff alleges that the Trustee’s valuation of the IL9
program was unreasonable based on independent market estimates of potesitiébsabad
Am. Compl. T 169.However, e explainsthat the Trustee hadecreasedhe valuation of the
program to reflect the additional time that wouldrbquiredto bring the drug to markegnd

fails to explain why that adjustment was unreasonaBlee (d.f 168.)Plaintiff focuseson the
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alleged conspiracy to transfer the IL9 program to BVF, but does not show that thee$ruste
decision to sell the prograrorf$2.75 million constituted aextreme departure from the standard
of care. Gee idf 17883.) Plaintiffalsoargues that by settingshortdeadline for bids on both
Pexigamn and IL9of only one month after the first public announcement of their shke,
Trustee favored insiders who were already familiar with the ask®ts. 191.) Whileit may be
true that the short deadline was favorable to insj@skort window for bids could just as easily
encourage, rather than discourage, potential purchasers to make offers, andlénggthad the
bidding period cannot itself state a claim for gross negligence. Finddintif alleges that by
selling the Aninosterol Assets less than a month after the formation of the Trust, theeTist
the opportunity to selthe assetd¢o a higher bidder.ld. 1 20512.) However, athe SAC
alleges Genaera was already in negotiatiavith the eventual purchaser, among othtrssell
the Aminosterol Assets prior to dissolutiond.( Y 127(g).) The fact that the Trustee
consummated this transaction shortly af@enaera’sdissolution does not give rise to an
inference of gross negligenderitically, plaintiff neveralleges that the sale price of any of these
three assetwassignificantly below a contemporaneous valuation or an existing @fein re
Comverge, In¢.Civ. A. No. 7368, 2014 WL 6686570, at *12 (Del. Ch. Nov. 25, 2014) (finding
that the plaintiff stad a claim for gross negligence un&avionwhere the directors agreed to a
merger price 7.4% below the market price of the business’s common stock thefataytie
announcement)Therefore, Plaintiff fails to allege facts stating a plausible claingross
negligence.

Plaintiff's final contention is that the fees charged by the Trustee weressixe.”
(Second Am. Compl. § 221.) However, the SAC does not allege that the fee violateththefte

the Trust Agreement dhat the Trust Agreement’s feegpision was unreasonabldor does it
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allege any other facts to support the claim that the fees were exc@sguefore, Plaintiff does
not state a claim for breach odlficiary duty against the TruBefendants.

C. Aiding and Abetting the D&O Defendants’and Trust Defendants’ Breactes of
Fiduciary Duty

In addition to alleging breach of fiduciary duby the D&O Defendantsand Trust
Defendants, Coust and Il allegeaiding and abetting that breabi all of the other defendants.
“Under Delaware law, a valid claim for aiding and abetting a breach of siduduty requires:
(1) the existence of a fiduciary relationship; (2) the fiduciary breached its (@)ita defendant,
who is not a fiduciary, knowingly participated in a breaahd (4) damages to the plaintiff
resulted from the concerted action of the fiduciary and the nonfiduci@tgbis Partners, L.P.

v. Plumtree Software, IndNo. 1577VCP, 2007 WL 4292024, at *15 (Del. Ch. Nov. 30, 2007).
Knowing participation requirea plaintiff to showthat the defendant advocated or assisted
conductwhile knowing thatthe conduct constituted a breach of fiduciary dutalpiede v.
Townson 780 A.2d 1075, 1097 (Del. 2001As noted above, Plaintiff has not stated a claim
againstthe D&O Defendantor the TrustDefendantdor breach oftheir fiduciary dutiesaside
from a single timebarred breach of the duty of disclosure. Therefoeesimilarly cannot state a
claim against the remaining Defendants &ding and abetting. However, evérPlaintiff had
statal a primary claimunder Count | or Count llhestill does not sufficiently allege knowing
participationby any of the defendants establish aiding and abetting. The Court will briefly
discuss the allegations against each defendant.

1. D&O Defendants

Except Kelly, who was employed by Argydelaintiff does not allege that any of the
D&O Defendants communicated with the Trustee in any way after thelisstaent of GLT.

The SACmakes no specific allegations abd{(lly’s role in the Trgtee’s alleged breach of
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fiduciary duty. As discussed abovkeallegation that Kaye provided confidential information to
BVF, which was made “upon information and belief,” is not supported by facts that make the
inference plausible.SeeSecond Am. Compl 179.)The SAC does not allege any facts that
show that the D&O Defendants advocated or assisted any of the Trustee’s conabinctess
that they aided and abetted the Trustee in breaching its fiduciary.dotastiff seems to
suggest thaby selecting Argyce as the Trustee, the D&O Defendants enAbdgdeto breach
its fiduciary duties. Howevethe fact that they created the initfauciary relationship does not
mean that they aided and abettelbreach of the Trustee’s fiduciary duties.
2. TrustDefendants

Plaintiff's argument that Skolas and Argyce aided and abetted the D&O Def&ndant
alleged breach is similarly unsubstantiated by the SAC. The SAC does not alledects
tending to show that the TruBefendants asked or encouraged the D&@eBeants to dissolve
Genaera. Rather, it allegesa conclusory mannehat they knew about and participated in the
D&O Defendants’ actions.ld. § 229);cf. Igbal 556 U.S. at 678Plaintiff's argument that
“Skolas’s knowing participation was necessary for the D&O Defendants’ breach to have
purpose,” is circular and highlights Plaintiff's inability to show, based orfdtts alleged in the
SAC, that he is entitled to relieckee Fowler578 at 211; (Mem. of Law in Opp’n to Trustee
Defs. Mot. to Dismiss, at 1P.

3. Access Defendants

Plaintiff arguesthat Access purposefully stopped developing Pexiganan in order to end
the original license and allow Luci and DeLucarho were then Access directors and officers,
to form a new company and buy Pexiganan on more favorable. tdemsirthersuggests that

MacroChem’s previous acquisition of Virium was somehow part of this sc@aeond Am.
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Compl. 19 92109, 198.)However he does not allege any actual interactions between Access
and the O or TrustDefendantsother thanmarm’slength transactions that cannot constitute
aiding and abettingSee Malpiede 780 A.2d at 10998 (recognizing that armength
negotiations do not constitute aiding and abetting unless the bidder attemptsemceqiloit
conflicts of interest in the target company’s bgandconspires with the board)hile Plaintiff
alleges that Kaye hado-invested with Defendants Rouhandeh, Davis, and SCO in another
company, he does not allege facts that connect this investment to any breach afyflutgia
relating to Genaera. (Second Am. Comp. ) Glie allegations thahe Access Defendanksew
that the Genaera directors were breaghheir fiduciary duties and conspired with them to do so
are conclusorand are not supported by any facts showing that the Access Defendanty actuall
advocated or assisted in any challenged conduct
4. BVF Defendants

Plaintiff alleges that BVF’s Presideritampert, used hipersonarelationship with Kaye
and BVF's status as Genaera’s sectardest shareholder to encourage the company’s
dissolution ando obtain a partial interest in the IL9 progrdaor BVF at a low price. (Second
Am. Compl. 11 65, 127(l), 173, 1-#89.)However, as noted above, purchasing an asset at-arm’s
length does not constitute aiding and abettiflge only other fact that Plaintiff alleges about
BVF's involvement is that Kaye provided Lampert with confidential information aHdut
However, even if true, this fact would not state a cl@ee In re Answers Corp. S’holder Litig.
No. 6170VCN, 2012 WL 1253072, at *10 (Del. Ch. Apr. 11, 2012) (“When a board is
negotiating the sale of the company it directs, the board typically propatestial purchasers
with confidential information about the company, and the receipt of confidentiamafion,

without more, will not usually be enough to plead a claim for aiding and abettiR¢afitiff
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does not allege any other facts that sugthegtthe BVF Defendants advocated aisted any of
the D&O or TrustDefendants’ conduct.
5. XMark Defendants

The only action X1ark is alleged to have taken to encourage the challenged conduct is
voting its shares in favor of Genaera’s dissoluti@econdAm. Compl. § 142.) This fact,
however, does not give rise to an inference of wrongd&tather,Delaware law presumes that
when a large shareholder votes for a decision, it does so with the goal of maxithezivalue of
its ownsharesand thusall other shareholders’ shar&e In re Morton’s Restaurant @r, Inc.
S’holderLitig., 74 A.3d 656, 662 (Del. Ch. 2013)he only allegatiorsuggestinghat XMark
received a benefit at the expense of other shareholders is that it had prearraetjeal layge
amount of stock at a high price on the day after the shareholder vote. (Second Am. Compl.
148.) However, the SAC does radtegefacts showing any relationship between the dissolution
vote and the sale of stodkat would create a motive for Xmkato circumvent the other
shareholders’ interests. The facts alleged agaihdarK are insufficient to state a claim for
aiding and abetting.

6. Dipexium Defendants

The Dipexium Defendants benédid from Genaera’s dissolution. Luci and DeLugcia
former directors and officers of Access and MacroChem, formed Dipexium intordeguire
Pexiganan on more favorable termsnthfccess/MacroChem’s previous licensél. (1 193.)
However, Plaintiff does not allege any contact with the D&O Defendants or th&t Tr
Defendants that could constitute knowing participation. Agam,salength negotiations do not
constitute aiding and abetting unless the Defendant tries to create, exptitewise profit

from a fiduciary’s conflictln re Hechinger Inv. Co. of Del., In@78 F. App’x 125, 130 (3d Cir.
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2008). An allegation that a bidder got a favorable deal does not give rise to ancafefaiding
and abettingln re Comverge, In¢.No. 7368VCP, 2014 WL 6686570, at *19 (Del. Ch. Nov.
25, 2014). Thus the facts alleged against the Dipexium Defendants do not state a claim.
7. Ligand Defendants

Plaintiff similarly fails to state a claim against the Ligand Defenddngand’'s only
alleged involvementwith Genaeravas purchasing the IL9 program from theustee and then
selling a half interest to BVF. (Second Am. Compl. { 1T@ontrary toPlaintiff's claims
however,there is no apparent reason why BVF could not have bought the IL9 program from
GLT directly. In any event, the SAC does not allege angraations between the Ligand
Defendants and the D&O and Trust Defendants that could constitute aiding and dhyething
Ligand Defendants

D. Punitive Damages and Recission

Punitive damages and recission are reme@es. Fulton Bank, N.A. v. UBS Secs. LLC
2011 WL 5386376, at *16 (E.D. Pa. 201Therefore, since the underlying causes of action in
Counts | and Il of the SAC will be dismissed, Counts Il and IV must be disthaswell.
V. CONCLUSION

For the foregoing reasons, the Court grddégendard’ motionsto dismiss.An Order

consistent with this Memorandum will be docketed separately.
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