PARKER v. CAREY et al

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

Ruth Parker, CIVIL ACTION

Plaintiff, Pro se
NO. 12-4267
V.

Dennis L. and Diane Carey,
Defendants.

MEMORANDUM RE: DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

Baylson, J. December 112012

l. Introduction

This case arises out of a property dispute between neighlBesntiff, Ruth

Parker,filed an action in Pennsylvania state court against Defendants, Mr. and Mrs.

Carey, deging violations of the federaClean Water Act and Nanal Historc
Preservation Act, as well as common law trespBefendantsremoved the case to
federal court andiled a Motion for Summaryubgmentpursuant to Fed. R. Civ. P. 56
(ECF 5) Parker rgponded with aMotion for Change of Venue and Dismibs#H
Summary JudgmerECF 10, and Defendants filed a Reply (ECF 11). For the following
reasons, Defendants’ Motion is GRANTED IN PART, as to féderal claims. The
trespass claim is dismissed withiqorejudice. Plaintiff's Motion for Change of Venue
and Dismissal of Summary Judgment is DENIED.
Il. Factsand Procedural History

Plaintiff and Defendant®wn adjacent properties on Pine Hill Road in King of

Prussia, located in Upper Merion Townshifphe Caeys’ home is elevated above the

street level due to a sloping in the ground beneath their progertige fall of 2012, ey
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decided tcsell their homeso they couldnoveto anotherpart of the countrandbe closer

to their childrenBut becausehewalls of their homewere in poorcondition,they hired a
contractoy Ambrus Company LLCto add fill and grade in front of them. They hoped
this wouldensure the home passedpectionAmbrus Companybtained & Stormwater
Permit from Upper Merion Townshipo proceed with the constructiofcCF 5, Ex. C).
The township engineer who issued the permit visited the Carey property beite,
before and after theork began. (ECF 5, Ex. B, p.62-63).

On July 2, 2012,Ms. Parker filed a Petition for Injunctive Redf in the
Montgomery Court of Common Pleas, requestmgemporary restraining order, a
preliminary injunction, and a permanent injuncti®arker alleged the addition of topsoill
on Defendants’ property would increase the stomater runoff into her adjaoe
property.She broughtlaimsunderthe Clean Water Ac(*CWA”), 33 U.S.C. 1251, the
National Historic Preservation Act (“Feervation Act”), 16 U.S.C. § 47@nd statelaw
(trespass)With respect to th€WA, Parker argued Defendants were required tainka
National Pollution Discharge Eliminah System (“NPDES”) permit from the EPA
before proceedingvith their constructionwhich they did not doWith respect to the
Preservation Actshe contended her home is over 200 years oldsathereforeentited
to protection under Section 106 of the Act. That provisibhgatesfederal agencie®
assess the effects that federal “undertakings” will have on higtoogerties through
screenings 16 U.S.C. § 470(f), but necreening occurred heréAs to trespassParker
contendedhe Careys were responsible fayrducting “excavation and fillingand for
placing “a silt fenceand heavy equipmehbn her property(ECF 5, Ex. A) (Petition for

Injunctive Relief in the Court of Common Pleas of Montgomery County).



The courtdeniedParker’s request for BRO. (ECF 5, Ex. E)It held a hearing on
her requestor apreliminary injunction and on July 16, 20X&nied that request as well.
(ECF 5, Ex. F)Defendantgesumedhe fill and grading work anah short time,it was
completed Ambrus Companyonstructed derm to divert potential stornvater runoff
from Defendants’ property into Plaintiff's property.

On July 26, 2012, Defendantded a removal petition in this Court under28
U.S.C. 1441(ECF 1). Defendants aertedthis Court had federal question jurisdiction
over thePreservation Act and Clean Water Act claijpugsuant to 28 U.S.C. § 133nd
supplemental jurisdiction over the trespass clamnsuant to 28 U.S.C. § 1367. On
August 1 Defendants filed an Amger with Affirmative Defensesin response to
Plaintiff's July 2, 2012 Petition in the Court of Common PI€EGEF 3) Defendants
moved for summary judgment on September 25, 2012 (ECF 5). Parker filed a Motion for
Change of Venue and Dismissal of Summary Judgment on November 29, 2012 (ECF 10),
and Defendants filed a Reply on December 6, 2012 (ECFTIHB).Court held oral
argument on all motions on December 11, 2012.

II. Legal Standard

A. Summary Judgment

A district court should grant a motion for summary jueégmif the movant can
show “that there is no genuine dispute as to any material fact and the movanies entit
judgment as a matter of law.” Fed. R. Civ. P. 56(a). A dispute is “genuinehidaf “t
evidence is such that a reasonable jury could return a verdict for the nonmoving party.”

Andersa v. Liberty Lobby, hc., 477 U.S. 242, 248(1986). A factual dispute is

“material” if it “might affect the outcome of the suit under the governing la."Under



Rule 56, the Court must view thacts and all reasonable inferengeghe light most

favorable to the nemoving party. Id. at 255 (citing Adickes v. S.H. Kress & Co., 398

U.S. 144, 158-59 (1970)).

B. Clean Water Act

Section 402 of the Clean Water Act directs the EPA to issue “permits for
discharge b pollutants” into the navigable waters of the United States. 33 U.S.C. §
1342(a). The permits issued under Section &@2termed National Pollutant Discharge
Elimination System (“NPDES”) permits, and they must meet a host of requireneénts s
forth by the CWA. Id.

Both federal andPennsylvanialaw require that individuals contemplating
construction projectivolving “an earth disturbance activity that involves equal to or
greater than 1 acre” obtain an NPDES permiGee 40 C.F.R. 8§ 122.26(d)
(“Discharges of storm water associated . . . with small construction activityegrgred
to apply for an individual permit . . .")d. 8 122.26(b)(15)(i) (defining a “[&rm water
discharge associated witimall construction activity” asthe discharge oktorm water
from [c]onstruction activities including clearing, grading, and excavéatag result in
land disturbance of equal to or greater than on€’)ac2é Pa. Code § 102.2(a) (“[A]
person proposing an earth disturbance activity that involves egual greater than 1
acre (0.4 hectare) of earth disturbance . . . shall obtain an individual NPDES Peimit . . .
The EPA has delegated permitting responsibilityder Section 4020 the state of
Pennsylvaniaso individuals in Pennsylvaa mustapply for NPDES permitswith the
Pennsylvania Department of Environmental Protection.

C. National Historic Preservation Act



The National Historic Preservation Act authorizes the Secretary of the
Department of thdnterior (“DOI”) to maintain a National Register oftes, buildings,
structures and objects that are significant in American hisid@yJ.S.C. 8§ 47@t seq.
“The National Register is an authoritative guide to be used by Federal, &tdtlocal
governments, private groups and citizens to identify the Naticultural resources and
to indicate what properties should be considered for protection from destruction or
impairment.”36 C.F.R. 8 60.2The National Registempactsfederal policy in numerous
ways: it is “administered as a planning tool” by federal agencies; it “makes pyopert
owners eligible to be considered for Federal grantsd for historic preservation”; and
it can provide favorable tax treatment for rehabilitation and investraest.60.2(a)(c).

The DOI's regulations set forth the proceduresviyich a property can badded
to the National Register. 36 C.F.R. 8 HD). First, theproperty must be “nominated .
on standard National Register forms.1d. 8 60.5. Next, theDOI must make a
“determination of eligibility,”id. 8§ 60.3(c), applying “criteria for evaluation” set forth in
its regulations, id8 60.4. Factors the agency will consider are whether the property is
“associated with events that have made a significant contribution tvdad patterns of
our history’, whether it is*associated with the lives of persons significant in our past”;
whether it “embod[ies] the distinctive characteristics of a type, penodnethod of
construction”; andvhether it yields “information important in prehistory or historig”

§ 60.4.
UnderSection 106f the Preservation Actiederal agencies, when contemplating

an “undertaking” that will affect “any district, site, building, structurepbject that is



included in or eligible for inclusion in the National Register,” miust considerthe
effects the undertaking will have on thistoricproperty. In full, the provision states:
The head of any Federal agency having direct or indirect jurisdiction over a
proposed Federal or federally assisted undertaking in any State anddhe he
of any Federal department or independent agency having authority to
license any undertaking shall, prior to the approval of the expenditure of
any Federal funds on the undertaking or prior to the issuance of any license,
as the case may be, take into account ffexteof the undertaking on any
district, site, building, structure, or object that is included in or eligible for
inclusion in the National Register. The head of any such Federal agency
shall afford the Advisory Council on Historic Preservation estaldishe
under part B of this subchapter a reasonable opportunity to comment with
regard to such undertaking.
16 U.S.C. § 470(fAlthough the term “undertaking” is not defined in Section 106,
the DOI's regulations suggest the term refers tpraject being exeated by a
federal agencyThe regulationsstate: “Federal agenciesindertaking a project
having an effect on a listed or eligible property must provide the Advisory Council
on Historic Preservation a reasonable opportunity to comment pursuantiom sect
106 of the National Historic Preservation Act of 19686 CFR § 60.2(a)
(emphasis added)
V. Discussion
Defendantontendthey are entitled tsummaryjudgment becausBlaintiff has
alleged no cognizable claims under the CWA or Preservation Act, and lsastpreno
evidenceto support hestate lawclaim of trespassThe Court cacludes Defendanisre
correct as to the federal clainut it declines toexercise supplemental jurisdiction over

Plaintiff's trespass claipdismissingt without prejudice

A. Clean Water Act



First, Plaintiff's cause of actiorunder the Clean Water Act fails as a matter of
law, entitling Defendants to summary judgmebgcausehere is no genuine dispute of
fact as to whether the CWA affords Plaintiff or her homepoyection. It does not.

Federal and state law requires individuals to obtain NPDES permits for “small
construction projects” when the area impacbgdthe projectis at least 1 acre large
(43,560 square feetSeesupra The undisputed evidence showsttlihe constuction
project on the Carey property impacted an amaller than 1 acre. Steve Ams co-
owner of Ambrus Companyied an affidavitstatinghefilled and graded an arem the
Carey propertyp0 ft by 150 ft largeor atotal of 7,500 square fee(ECF 5, Ex. K, p.]).

Mr. Carey testified that hientire property both the area where the construction project
would occur and the areas where it would not oowas, “approximately an acre, maybe
just a hair moré (ECF5, Ex. B, p.36)Meanwhile,Ms. Parkerconceded that th€arey
property was about 1 acre large ahdtshe’'d “assume” the area being filled was less

than one acrdECFS5, Ex. B, pps. 23-24). She hapresented no evidente supporter

! Hertestimonyat the stateourt hearing, on crossxaminationwas:
The Court: The Carey’s property, how big is the Carey’s property? @ty@lgpthat you're suing,
how large is their property?
Ms. Parker: How large is their property?
The Court: Yes. Is it an acre, 2 acres? Do you have any idea?
Ms. Parker: Upper Merion is zoned at one acre for residential property.ld Wave to assume
that the Carey’s property meets at least the 1 acre unless they have a varianee sirs
Mr. Forster: And that 1 acre includes the entirgprty, the house and the property behind it and
the property that's not being filled as well as the property that'gligaded and filled, correct?
Ms. Parker: | would assume so. | don’t know.
Mr. Forster: Okay and the area that's being graded dad fd much smaller. It's only a portion
of the entire property, correct?
Ms. Parker: The area being filled is not the entire property. The area bkidgsfiabout 6 to 10
feet elevation difference.
Mr. Forster: Would you agree with ntieat the area that's being filled is less than 1 acre?
Ms. Parker: | don’t understand.

The Court: Less than 1 acre.
Ms. Parker: Well, it's not | would assume it is not 1 acre. | don't know for a fact. It is a portion
of their property. | can’t make that assessment.

ECF 5, Ex. B, pps. 224.



present Motiorfor Change of Venue and Dismissal of Summary Judgmegating Mr.
Ambrus’ description of the construction plan or showing the area impaced acreor
large.

Accordingly, the udisputedevidencedemonstrates #t an NPDES permit was
not requiredPlaintiff is entitled to no relief undehé CWA.

B. National Historic Preservation Act

Plaintiff's claim under the Preservation Aatsofails as a matter of law because
no factfinder could conclude based on teédence in the record th&ection 106 was
triggered.

First, Plaintiff failed to premnt evidence showing hérome s includedon the
National Register of HistoriPlaces. Athe state court hearing, she concededhome is
not currentlylisted on theNational Registerhas not been deemed eligible for inclusion,
and that she has nevensubmited an application to nominate her home foclusion
(ECF 5, Ex. B, p.2%22). Thereis no genuinedispute of fact regarding whether the
Preservation Act offers protection Raintiff's property — it does not.

Second,Section 1060f the Preservan Act is only triggeredwhen there is a
federal“undertaking’requiring a screening procesé/hile the statute does not define the
term “undertaking,” th@®OlI’'s regulations suggedstrefers to grojectbeingexecutedy
a federal agency or departmefee36 C.F.R8 60.2(a) (“Federal agenciasdertaking a
project having an effect on a listed or eligible property must provide the Advisory
Council on Historic Preservation a reasonable opportunity to comment pursuant to
section 106 of the National Historic Preservation Act of 1966.”). The fill and grading

work on the Carey propertyas carried out by a private partyfhere was ndederal



involvement in the constructiomhats@ver. Moreover, even if the issuance of SRDES
permitby the EPA (or its desigee)were to qualifyas afederal“undertaking”triggering
Section 106, there was meed for alNPDES permit to be issued hergiven that the
projectimpacted less than 1 acre of laggesupra. For these reasons, there are nasfac
in dispute upon whit a factfinder could conclude Section 106 was triggered.

As a matter of law, Plaintiff is not entitled to relief under the Preservation Act.

C. Trespass

In herJuly 2, 2012Petition filed in state courRlaintiff averredthat Defendants
were ‘doing excavaon and filling’ work on her property; that they did ngbrovidie]
survey documents or plot plans that clearly indicate property boundary; lames that
there was a silt fence and heavy equipment on Plaintiff's propefyCF 5, Ex. A, p.2)
This anmounted to a claim for trespass under Pennsylvaaramonlaw. Defendants
argue they are entitled to summary judgment on the trespass claim becausé Rlain
failed to put forth evidence supporting her allegations.

The Courtdeclines to exercise suppiental jurigliction over the trespass claim
given that there are no remaining federal causes of action in this lawsuit.

V. Conclusions

Defendants are entitled to summary judgment in part, as to Plaintiff's caluses o

action under the Clean Water Act and thatibhal Historic Preservation Act. Plaintiff’s

action for trespass is dismissed without prejudice. An appropriate order follows.
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