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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

YOLAINA WASHINGTON -POPE, : CIVIL ACTION
Plaintiff, :
V.
CITY OF PHILADELPHIA etal., : No. 12-4300
Defendants. :
MEMORANDUM
PRATTER, J. OCTOBER?22,2013

Officer Yolaina Washington-Pope’s harrowing ordeasesthe questiorof whetheran
on-duty, in-uniform policefficer, whoraises his service weapon to his partner’'s templeeis
exchange of wordm their police cruiserapidly escalates, actsmder color oktate lawfor
purposes of 42 U.S.C. § 1983. Although the facts of this case and Ms. Washington-Pope’s
experiences are doubtlessly distressing;Tthed CircuitCourt of Appeals’ precedent, the
acknowledged purposes$ § 1983, andnore analogousase law from other court®nstrainthis
Court to answer that question in the aitdge. This case serves as@beringreminder that
federal law does not provide a remedy for every wimngven every horrifying injury.

Because Officer WashingtePope’s expartner and novidefendanOfficer William
Bailey did not act under color of state law when he drew his gun pasdrscussed in greater
detail below, the Court grants his Motion for Summary Judgment and dismissésrtie
against him with prejudic&.he Courtalsodenies the City of PhiladelphiaMotion to Dismiss,
with prejudice only as to th@ity’s argumentoncerning independent municipal liabiligised

in Section C of thé&s Memorandum.
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FACTUAL AND PROCEDURAL BACKGROUND

Pursuant to Federal Rule of Civil Procedure 56, the Qauntassethe material facts
and construeall reasonable inferencé®m them infavor of Plaintiff Ms. Washington-Pope, the
nonmovant. As a result, the operative facts for present purposes are as follows.

Soon aftePhiladelphia Police Officers Bailey and WashingRope began driving to the
scene of @lomestic dispute, their first assignment during the graveyard shift on Sep&mber
2010, OfficerBailey, who was driving, stopped tloar, got out, and looked under it atitenin
the trunk. PuzzledDfficer Washington-Pope asked him what was wrd@ificer Baileysaid he
had heard noises, though she had Batk in the car, the partremeached their destinatiand
when no one answered the door, thegdedo their second assigrent.

After concluding their second assignment without incidérepfficers begarcruising
towardtheir third But Officer Bailey drove in the wrong direction and began slowing down
before speedingack up while looking in the side-view mirror. He then stopped the car, put it in
reverse, and slowly backed up. Wi@fficer WashingtonPope asked him what he saw, he
claimedthat the “car behind us is following me. Every time | slow down they slow down and
every time | speed up they speed up; look at them, they are backing up likeffieer Bailey
turned the police cruiser around and the vehicle behind them continued down the street away
from them.

At aboutthis point, Officer Washington-Pope remembered a conversation she had had
with another officer abouwt time thaOfficer Bailey had reportedlpehaved oddly. According to
the other officer, Officer Bailey had refused to get out of his police taratour of duty until a
lieutenant approached him, at which pdditicer Bailey sprang from the vehicle and ran around

the parking lot, pursued by other officefscording toher deposition testimon@fficer



Washington-Pope did not know, on the night of September 24, 2010, witéticer Bailey’'s
strange behavior had occurred because he had diabetes or he was oitherwise

With this hazyhearsaystory in mindon September 24, 2010fficer Washington-Pope
turned to Mr. Baileyand askedhim whether he had taken his medication. He responded, “And
what medication would that be?” She retorted, sarcastically, “Your psychai; haad then,
“Your sugar medication.”

“No, | did not,” he respondedyhile pointing his finger aber. By now Officer Bailey
was again driving past the address of their third assignment, and at some ficent Of
Washington-Pope told him to turn around. OffiBailey said,"Why would you askne that?”

“Because you're-fing tripping,” said Officer Washington-Pope.

Officer Bailey: “You got a problem with me?”

Officer WashingtonPope:“Yeah, you'ref—ing tripping.”

Officer Bailey, pulling up to the corner and about to make a left: “Say it agae.”
unsnapped his holster.

Officer Washington-Pope, not looking @fficer Bailey, but rather down at the
paperwork she wawriting: “You're f—ing tripping.”

Officer Bailey put his service weapon in his lap and, turning the corner towards the
addres®f their third assignment, said, “I bet you won’t say it agaiiuhing to facenim,
Officer WashingtonPope starethto the barrel oOfficer Bailey’'sgun andsaw his‘cold,”
“meanlook.”

The words, “You're f—ingripping,” wereagainat the tip othertongue, but something
clicked in her mind at that moment, and sbalized it was time for her tstop playing.”She

rememberedhen that it was not unusual fOffficer Bailey to takethings too far or handle



matters with &violent undertone’—although she could not understand why he had drawn his
gun on her.

Thinking she mighescape fronthe carOfficer Washington-Pope tried the door handle,
butshe could not release the lo@he thought she might draw her own gun, but because of her
vest and position she thought the effort would be fufiteeconsidered tasin@fficer Bailey, but
worried that even if she could, his muscles might involuntarily tense and his fiiiggring,
pull the trigger.So she exercised the one option she thought she had left.

“Bailey, you really gonna point a gun at me, reall¢#ficer Bailey said nothing:Bailey,
you really going to shoot me? Is that what you're going to ¢tEtill said nothing. Be
repeated the words, whitie met with silence and wh@fficer WashingtorPopedescribedas
an empty, menacing stare

And then, althougl®fficer WashingtorPope did not say how much time pasgefficer
Bailey holstered the gun and asked, “Now, what now?”

The two continued on to thenext assignment.

Theearly morning’s events of September 24, 2010, had not yet drawn to aQrffoser.
WashingtonPope attempted tget into the driver’'s seat dvarring thatto convinceOfficer
Bailey to driveback to headquarters so she could deal with what had happeriest he
refusedandinsteadook off after a drivewho he had seen run a red light and who turned out to
be under the influencéccording to Officer WashingteRope Officer Baileybehaved oddly
toward the suspect, but so@fficer WashingtonPope was finally able tprevail on him to drive

back to headquarters. After they arrivéfficer Bailey began hitting his vest and arguingh it,



and only by convincinggim that she wakelping to fix his vest was Officer Washington-Pope
able to disarm himThen she drove him to the hospital.

Mr. Bailey has had type | diabetes since he was nine years old, and has eggerienc
hypoglycemicepisodes thaaccording to the parties’ expertan leado odd behaviorThe
parties through their experts, dispute whetéficer Bailey was experiencing such an event at
the momenhe drew his gun o®fficer WashingtonPope, as well as whether, if he was, he
could havdormed,and did form, the intent to do 9dr. Bailey also claimshathe does not

remembedrawing his gun on Ms. Washington-Pope, although she contends that he does.

Ms. Washington-Pope sued Mr. Bailey and the City of Philadelphia under 42 U.S.C.
§ 1983. In the first count of her First Amendedmplaint,Ms. Washington-Popalleged that
Officer Bailey hadviolated her rights under the Fourth, Fifth, and Fourteenth Amendments to the
Constitution by unlawfully and unreasonably seizing her at gunpoint and causingniferasig
mental anguish and emotional distress, as well as medipahsedpss of future earnings, and
other injuries. In the second count, stleged that the City, knowig of Officer Bailey’s
diabetes and his violent tendencies, also knew that Ms. Washington-Pope was at risg of bei
assaulted by him. She contends that the City was deliberately indiffereactmttuct of
Officer Bailey as well a other police officersiith regard taheir responsibility to supervise
Officer Bailey, who was not physically or mentafiyto serve as a Philadelphia Polic&iCer.
Because Officer Bailey violatduer rights to liberty, bodily integrity, and freeddram
unreasonable search and seizils. WashingtorRope alleges, the City’s deliberate
indifference to the risk of his actions renders it independently liable under § 1983 &bingiol

her substantive due process rights.



After he moved for and receiveah extension of time to file his Answédy. Bailey
instead moved for summary judgment. The City answered on October 15, 2012. Ms.
Washington-Pope responded to Mr. Bailey’s Motion for Summary Judgment and, following an
initial pretrial conference, the CduteniedMr. Bailey’s Motion for Summary Judgment in order
to give the parties time to conduct discovery. The Court ordereththdeadlines then set
“pertain[ed only] to discovery and briefing related to the issues discussed in iy’ 8&lotion
for Summary Judgment” (Docket No. 12 at 1)n.1

After several months of discovery, Mr. Bailey again moved for summary judgirent
City followed his lead and also moved for summary judgment. Ms. Washington-Pope responded
separatelyo Mr. Bailey’s second Motion for Summary Judgment and to the City’s. In her
response to the City, Ms. Washington-Pegplained thabecause discovery under tGeurt’s
prior order‘was limited to claims only against Defendant, Officer Bailey, Plaintégswurprised
when Defendant, City of Philadelphia, filed a Motion for Summary Judgment threaftiys
Defendant, Officer Bailey, filed his second motion.” Washington-PGpg-Mem. at 4 (Docket
No. 19).Her counsel contacted the Cisytounsel, who seatletter to the Courtequesting that
the Court consider only Section C of its Motion. Consequently, Ms. Washington Pope’s response
here addresses only the City’s Section C argument, namelyntimatipal liability depends on a
violation of a plaintiff'sconstitutional rights such that “[i]f this honorable court dismisses
Plaintiff's claims against Officer [Bailey] then the claims against the City of éRHpaia must
also be dismissedCity Mem. at 2621 (Docket No. 17). Accordingly, as to the City, the Court

will consider only Section C of the City’s Motion for Summary Judgment.



Il. STANDARD OF REVIEW

Upon motion of a party, summary judgment is appropriate if “the movant shows that
there is no genuine dispute as to any material fact and the movant is entitleghtentids a
matter of law.”"FED. R. Civ. P.56(a). Summary judgment should be granted drihe moving
party persuades the district court that “there exists no genuine issue oahfiatethat would
permit a reasonable jury to find for the nonmoving pamilter v. Ind. Hosp, 843 F.2d 139,

143 (3d Cir.1988). A fact is “material” if itould affect the outcome of the suit, given the
applicable substantive laBeeAnderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A
dispute about a material fact is “genuine” if the evidence presented “is suchdhabaable
jury could return a verdict for the nonmoving partig”

In evaluating a summary judgment motion, a court “must view the facts in the light mos
favorable to the nomoving party,” and make every reasonable inference in that party’s favor.
Hugh v. Butler Cnty. Family YMCA18 F.3d 265, 267 (3d Cir. 2005). Further, a court may not
weigh the evidence or make credibility determinati@usyle v. County of Alleghen$%39 F.3d
386, 393 (3d Cir. 1998). Nevertheless, the party opposing summary judgment must support each
essentiaklement of his or her opposition with concrete evidence in the reCelatex Corp. v.
Catrett 477 U.S. 317, 322-23 (1986). “If the evidence is merely colorable, or is not significantly
probative, summary judgment may be granté@chderson477 U.S. at 249-50 (citations
omitted).Of course, the court may grant summary judgment if the plaintiff's version tddtse
as a matter of i@, do not entitle her to relief: “Where the record taken as a whole could not lead
a rational trier of fact to find for theon-moving party, there is no genuine issue for trial.”
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986) (citation and

internal quotation marks omitted).



1. DISCUSSION

The two motions for summarugigment raise separate issues. Fdfficer Bailey
contends that Officer Washington-Pope’s 8§ 1983 claim against him shodéddatedor
several reasonsle argueshat(a) he was not acting under color of law when he pointed his gun
at Officer Washintpn-Pope’s headBailey Mem. at 3/ (Docket No. 16); (bin the alternative,
he did not act intentionally and so could not hasgiZzed Officer WashingtorPope under the
meaning of the Fourth Amendmeitt, at 7-14; (c)that Officer Washingtoi?ope’s Fourteenth
Amendment substantivaue process claim must be dismissed because the case must be analyzed
under the Fourth Amendmeid, at 14; (d)Officer WashingtorPope’s Fifth Amendment claim
must be dismissed because tifethFAmendment pertains only to federal actodsat 14 and (e)
Officer Bailey is entitled to qualified immunitid. at 15.Because the Court holds that Officer
Bailey was not acting under color of law when he pointed his gun at Officer WishiAgpés
head, the Court need not consider his remaining arguments, and summary judgment in favor of
Officer Bailey is appropriate.

Second, the City of Philadelphiaisesthe contingent argument that “[i]f this honorable
court dismisses Plaintiff's claims against Officer [Bailey] then the claims aga:€lity of
Philadelphia must also be dismissed” because municipal liability depends onvasfugdi
officer’s violation of a plaintiff's constitutional rights. City Memat 2021. Althoughthat
reasoning haanaura of logic, in the Third Circuihdependent municipal liabilitpnay stand
underFagan v. City of Vineland®22 F.3d 1283, 1292 (3d Cir. 1994), as discussed below, even

where no individual actor has violated the plaintiff's constitutional rightsordngly, the



City’s Motion for Summary Judgment is denied, and the parties will have an opportunity to
conduct additional discovery.

A. The Claims Against Officer Bailey. No Action Under Color of Law

Ms. Washington-Pope bringp@rsuit under 42 U.S.C. § 1983. Section 1983 provides, in
pertinent part:

Every person who, under color of any statute, ordinance, regulation, custom, or

usage, of any State or Territory or the District of Columbia, subjects, actus

be subjected, angitizen of the United States or other person within the

jurisdiction thereof to the deprivation of any rights, privileges, or immunities

secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress . . . .

42 U.S.C. § 1983. “lt is for violations of such constitutional and statutory rights that 42 U.S.C.
8 1983 authorizes redress; that section is not itself a source of substantivédugatsethod

for vindicating feleral rights elsewhere conferred by those parts of the United States @ionstitu
and federal statutes that it describé&aker v. McCollan443 U.S. 137, 145 n.3 (197%ccord

City of Oklahoma City v. Tuttld71 U.S. 808, 816 (1985) (plurality opinipagcordDique v.

N.J. State Police603 F.3d 181, 185 (3d Cir. 2010 be afforded a remedy in federal court
under § 1983, a plaintiff must prove two elemenisstFshe must show a “violation of a right
secured by the Constitution and laws of theted State$ West v. Atkins487 U.S. 42, 48

(1988). Violations of the Fourth Amendment’s prohibition of unreasonable seizaees,
generally, e.g.Tennessee v. Garnet71 U.S. 1 (1985), or the Fourteenth Amendment’s
guarantee of substantive due pisx;eee generally, e.g-agan v. City of Vineland (Fagan JI)

22 F.3d 1296 (3d Cir. 1994) (en banc), satisfy the first prong of § 1983 as constitutional
violations.See, e.g.Tuttle 471 U.Sat816-17 (“Here respondent’s claim is that her husband
was deprived of his life ‘without due process of law,’ in violation of the Fourteenth Anerigdm

or that he was deprived of his right to be free from the use of ‘excessiverfdce i



apprehension’-presumably a right secured by the Fourth and Fourteenth Amendments. Having
established a deprivation of a constitutional right . . . .” (footnote omitted)).

Second, ke must “show that the alleged deprivation was committed by a person acting
under color of stte law.”Wes}t 487 U.S. at 48This state law requirement is identical to the
Fourteenth Amendment’s state action requirei®andelBaker v. Kohn457 U.S. 830, 838
(1982) ¢iting United States v. Pri¢&883 U.S. 787, 794 n.7 (1966accordKach v. Hse 589
F.3d 626, 646 (3d Cir. 200Benn v. Universal Health Sys., In871 F.3d 165, 169-70 & n.1
(3d Cir. 2004) (Alito, J.). That the two are equivalent, of coussesadily apparent when the
conduct in question is alleged to violate the Fourteenth Amendment and, as incorporatdd throug

the Fourteenth Amendment, the Fourth and Fifth AmendniedeeMartinez v. Colon54 F.3d

! The Fourteenth Amendment provides, in pertinent part:ststeshall make or enforce any
law which shall abridge the privileges or immunities of citizens of the United Stateshaib
any statedeprive any person of life, liberty, or property, without due process of law U.S.”
CoNsT. amend. XIV, 8l (emphasiadded).

Because the Court holds that Officer Bailey did not act under color of stati igwot
necessary to address Ms. Washington-Pope’s contention that she has a Fifth Amelaiiment
against him. Still, especially given that she also brings claims against yhé Giwworth noting
that to the extent that she contends that her Fifth Amendment claim sounds in sigbdtamti
process (the only plausible reading of her Complaint based on the facts preskated)sisrely
instead on the FourteénAmendment’s Due Process Clause, which applies to state and local
actors, rather than the Fifth Amendment’'s Due Process Clause, which &ppdidsral actors.
SeeMicklus v. Carlson632 F.2d 227, 239 (3d Cir. 1980)I] t is established practice forigh
Court to sustain the jurisdiction of the federal courts to issue injunctions to prghgst
safeguarded by the Constitution and to restrain individual stateféderal officers from doing
what the 14th Amendmenrafd Fifth amendmepforbids the &ate @nd federal governmento
do.” (emphasis added) (quotiBgll v. Hood 327 U.S. 678, 684 (1946), but omitting footnotes
and adding, in parentheticals, language not presd#lly). Notwithstanding the Third Circuit
Court of Appeals’ puzzling suggestionMetzger ex rel. Metzger v. Osbe8K1 F.2d 518, 520
(3d Cir. 1988) that “[a] decision to discipline a student, if accomplished through excessive force
and appreciable physical pain, may constitute an invasion of thesdfifith Amendmentiberty
interest in his personal security and a violation of substantive due processtedobybihe
Fourteenth Amendment,” the idea that the Fourteenth Amendment’s Due Process Claus
incorporates the Fifth Amendment’s Due Process Clause is unsustéieehlsethe phrase
‘due process of lawised in the Fourteenth Amendment to restrain action by the states means

10



980, 986 (1st Cir. 1995) (“To be sure, violence is attributable to state action if the perpgtra
acting under color of ate law, but that is a virtual tautology.” (citations omittedf)Lugarv.
Edmondson Oil Co., Inc457 U.S. 922, 936 (1982)AS a matter of substantive constitutional
law the stateaction requirement reflects judicial recognition of the fact thastrights secured
by the Constitution are protected only against infringement by governin@stion and
internal quotation marks omitted)).
Thus, “[t]heultimate issue in determining whether aigma is subject to suit under
8 1983 is the same question posed in cases arising under the Fourteenth Amendment: is the
allegedinfringement of federal rights ‘fairly attributable to the Statd?&hdelBaker, 457 U.S.
at 838 (quotind.ugar, 457 U.Sat937).
The “fair attribution” question, in turn, has two components.
First, the deprivation must be caused by the exercise of some right or privilege
created by the State or by a rule of conduct imposed by the state or by a person for
whom the State is responsible. . . . Second, the party charged with the deprivation
must be a person who may fairly be said to be a state actor. This may be because
he is a state official, because he has acted together with or has obtainedasignific

aid from state officials, or because his conduct is otherwise chargeable tatthe S
Without a limit such as this, private parties could face constitutional litigation

substantially the same as that phrase of the Fifth Amendment, restraitnamgbgcthe federal
government. United States v. Johnsoh?29 F.2d 954, 958 (3d Cir. 194@)ting Hurtado v.
California, 110 U.S. 516, 535 (1884peeHurtado, 110 U.S. at 534-35 \Ve are to construe this
phrasg(due process)in the fourteenth amendment by theus loquendaf the constitution itself.
The same words are contained in the fifth amendmentThe conclusion is . irresistible, that
when the same phrase was employed in the fourteenth amendment to restraiorttoeé te
states, it was used in the same sense and with no greatér. ext&n Recently, for instance,
when cataloguing which Bill of Rights provisions are incorporated through th&eEatir
Amendment, the Supreme Court, although listing all those provisions incorporated and those
three not incorporated, never once mentioned tiie Amendment’'s Due Process ClauSee
McDonald v. City of Chicagdl30 S. Ct. 3020, 3034-35 & nn.12-13 (2010) (majority opnion

Thus, unless Ms. Washingtdétepe is alleging that Officer Bailey or the City violated her

rights against takings, self-incrimination, or being placed in double jeommeMcDonald 130
S. Ct. at 3034 n.12, the Fifth Amendment is irrelevant to her atobenents

11



whenever they seek to rely on some state rule governing their interactibns wit
the community surrounding them.

Lugar, 457 U.S. at 937. These two questiomiich at times may “collapse into each other when
the claim of a constitutional deprivation is directed against a party whoseldffiaracter is
such as to lend the weight of the State to his decisions,” are not thddame.

Often, when a state or local employee acts in his official capaeityill be found to
have done sander color of state lawVest 487 U.S. at 49-5@arna v. City of Perth Amboy2
F.3d 809, 816 (3d Cir. 19943uch may be the case even foraddity law enforcement officers
who purport to act under their state or local authority. In these casesf blo#'under color of
law” conditions are satisfiedhe actorg1) purport to act under “some right or privilegeated
by the state” and (2) they are state or local offssialich that their “conduct is .. chargeable to
the State.’Lugar, 457 U.S. at 931n essence, when the actor is a law enforcement offtbial
second element is satisfieahd sovhetheris action is fairly attributable to the state depends on
the answer to the first question—whetherdatons are “caused by the exercise of some right or
privilege created by the Stdted., or whether, in undertaking them, he “exercised power
‘possessed by virtue of state law and made possible only because the wrongdogofines]
with the authority of state law,¥West 487 U.S. at 49 (quotingnited States v. Classi813 U.S.
299, 326 (1941))Clearly ther—and indeed, it is well settledabk—"a public employee acts
under color of state law while acting in his official capacity or while egmgihis
responsibilities pursuant to state lawvest 487 U.S. at 50.

It is also “firmly established that a defendant in 083 suit acts under low of state law
when heabuseghe positiorgiven to him by the Stateld. at 4350 (emphasis addedyccord

Barna 42 F.3d at 818N ere this not the case, then logicallyadficer could be held liable under

12



§ 1983 only when atate statuteregulation, or policyy its terms actually authorized him to
violate the Constitutiorinstead,
[a]cts of officers who undertake to perform their official duties are included
whether they hew to the line of their authority or overstep it..Ithe statute was

designed to embrace only action which the State in fact authorized, the words
“under color of any law” were hardly apt words to express the idea.

Screws v. United State325 U.S. 91, 111 (1945) (plurality opinion). For this reab@misuse
of power, sodng ashe in fact possesses state pquwengs the law enforcement officer under
the reach o 1983.

The limiting principle however, ighat “under ‘color’ of law means under ‘pretense’ of
law. Thus acts of officers in the ambit of their personal ptgsue plainly excludedld. While
an off-duty sheriff working as a private security guard but wearing hisalftioiform and
displaying hisbadgeacts under color daw when he excludes a plaintiff from a park and then
arrests him for criminal trespass on account of race acts under color sé&viffin v.
Maryland 378 U.S. 130, 131-36 (1964# police officer’s purely private acts which are not
furthered by ap actual or purported state authority are not acts under color of statdBkana,
42 F.3d at 816. The question, which can be rephrased as an inquiry into when an officer’s actions
become private, isdifficult oneprecisely because it involves not emple determination of
whether the officer had state authority, but whether he “purport[ed] to act undasttiaity,”
even if “he might have taken the same action had he acted in a purely private ¢a@aitiity,
378 U.S. at 135ccordBarna 42 F.3d at 816.

Following the Supreme Courtiguidance irGriffin v. Maryland 378 U.S. 130, the Third
Circuit Court of Appeals has explained that “[m]anifestations of such pretendextigutay
include flashing a badge, identifying oneself as a police officer, placingdividual under

arrest, or intervening in a dispute involving others pursuant to a duty imposed by police

13



department regulationsBarna, 42 F.3d at 818Courts look forsuch“indicia of police authority’
although the indicia must be considered together in cotdaldterminevhether an officer
purported to act under pretense and therefore under color afdther than as per se
determinants that he did sseeid. at817, 818 & n.11.

Suchfactors often deemea@levant but noper sedeterminativanclude:whether the
defendanofficer was on dutyWest 487 U.S. at 50 (“[G]enerally, a public employee acts under
color of state law while acting in his official capacity or while exercisingdgponsibilities
pursuant to statewa”); Bonenberger v. Plymouth Townshi32 F.3d 20, 24 (3d Cir. 1997)
(“[O]ff -duty police officers who flash a badge or otherwise purport to exerciseb#ithority
generally act under color of law.”); whether the officer wassuing purely private motives by
means of exercising state authorBgasista v. Wejr340 F.2d 74, 80-81 (3d Cir. 1965)
(“Assuming arguendo that Scalese’s actions were in fact motivated by glemsonosity that
does not and cannot place him or his acts outside the scope of Section 1983 if he vented his ill
feelings towards Basista . under color of a policeman’s badged)in an “inteaction with the
victim [that was]unconnected with his execution of official duties” and therefore not “under
color of law,”Bonenbergerl32 F.3d at 24xvhether the officer’s actions were related to his job
as a police officerseeBarna 42 F.3d at 816; whether the officer’s actions occurred within his
jurisdiction,seeBarna, 42 F.3d at 816-17%yhether the officer identified himself agolice
officer, seeGiriffin, 378 U.S. at 135; whether he wore police clothgsgGriffin, 378 U.S. at
135; Abraham v. Rasdl83 F.3d 279, 287 (3d Cir. 1999), or showed a basbgp&sriffin, 378
U.S. at 135Bonenbergerl32 F.3d at 24Barna 42 F.3d at 81.6ihether he used or carried a
service weapgre.g., a gun omightstick Barna 42 F.3d at 817, or used a police car or other

police equipmentsee, e.g.Rodriguez v. City of PaterspNo. 94-988, 1995 WL 363710, at *3
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(D.N.J. June 13, 1995) (police radio); amdether the officeattemptedo arrest the victinsee
Griffin, 378 U.S. at 13%braham 183 F.3d at 287.

But “[w]hile certain factors will clearly be relevant” in any given castor example, a
police officer's garb, an officer’s duty status, the officer’'s use of\acgerevolver, and the
location of the incidentthese factors must not be assessed mechigriddarreto-Rivera v.
Medina-Vargas168 F.3d 42, 45 (1st Cir. 199%eeK.K. ex rel. Knowles v. Weekso. 042290,
2007 WL 1455888, at *12 (M.D. Pa. May 15, 2007) (“To determine whether there is a genuine
issue of material fact as to Weeks’s abuski®position as a PSP officer, we must examine the
totality of the circumstances of the abusive conduct as well as the use of iaiayohdtate
authority.”); JacksorGilmore v. Dixon No. 04-03759, 2005 WL 3110991, at *10 (E.D. Pa. Nov.
18, 2005) (“Courts look to all of the officer’s acts, and to no one act in particular, in cootext, t
determine whether an officer was acting in his official capacity and whetheffitter ofvoked
police authority.”);Pryer v. City of PhiladelphiaNo. 994678, 2004 WL 603377, at *4 (E.D. Pa.
Feb. 19, 2004) (“The Third Circuit looks &l of the acts of the officer, and no one act in
particular, in context, to determine whether an officer was acting in hisrafficial capacity
and whether the officer invoked police authority.” (citBarna 42 F.3d at 818)keealso
Anderson v. Warned51 F.3d 1063, 1068 (9th Cir. 2006) (“There is no ‘rigid formula’ for
determining whether a state or local law official is acting under color of statg; |&trange v.
Porath 104 F.3d 368, at *3 (10th Cir. 1996) (table opinion) (“When courts have applied the
color of law requirement to the conduct of dfity police officers, a single factor is rarely
determinative. Rather, the courts have tended to use a totality of the circumafproash in
their formulation.”);David v. City and County of DenvefO1 F.3d 1344, 1353 (10th Cir. 1996

(“The under color of law determination rarely depends on a single, easilyiaddatact,such

15



as the officers attire, the location of thetaor whether or not the officer acts in accordance with
his or her duty.” (citindVartinez 54 F.3d at 986)Pitchell v. Callan 13 F.3d 545, 548 (2d Cir.
1994) (“More is required than a simple determination as to whether an officer wasfoduty
when the challenged incident occurred.” (collecting cas8&)ngel v. Belcheb22 F.2d 438,
441 (6th Cir. 1975) (“The fact that a police officer is on or off duty, or in or out of uniform is not
controlling. ‘It is the nature of the act performed, not the clothing of the acteenrtee status
of being on duty, or off duty, which determines whether the officer has acted under daiwr’of
(quotingJohnson v. Hacket284 F. Supp. 933, 937 (E.D. Pa. 1968)0eitsColdén v. de Jesus
177 F. Supp. 2d 128, 135 (D.P.R. 2001) (“These factors, however, should not be applied in a
simplistic or mechanical formula. No single factor will be dispositive in a determinaition
whether an officer was acting under color of state lgwigrton v. City of AlbanyNo. 08-1304,
2009 WL 2568595, at *5-6 (N.D.N.Y. Aug. 19, 200Rjzardo v. Denny’s, IngNo. 97-1234,
2000 WL 976808, at *16 (N.D.N.Y. July 13, 200 laintiffs rest their argument that Adams’
and Paninski’s actions constitute actions taken under color of state law on thatfoty were
armed and wearing their duty uniforms at the time. That fact alone is not howsp@sitve.”
(citing Martinez 54 F.3d at 986)gff'd, 270 F.3d 94 (2d Cir. 2001).

As the First Circuit Court of Appeals has explaineertinez v. Colonthe leading case
for “under color of law” analysis of police-gmslice altercationsspecial circumstancesot
unlike many of thosapplicable herejeed to be carefully considered:

[N]ot every action undertaken by a person who happens to be a police officer is

attributable to the state. Though “under ‘color’ of law means under ‘pretense’ of

law,” even so, the acts of stateioils “in the ambit of their personal pursuits”

are not state actioscrews 325 U.S. at 111; see al&bson[v. City of Chicagh

910 F.2d [1510,] 1518 [(7th Cir. 1990)]. Accordingly, a policeman’s private

conduct, outside the line of duty and unaided by any indicia of actual or ostensible

state authority, is not conduct occurring under color of stateSaaBarna v.
City of Perth Ambay42 F.3d 809, 816 (3d Cir. 1994)nited States v. Tarpley
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945 F.2d 806, 809 (5th Cir. 199Dang Vang v. Vang Xiong X. Toy&di4 F.2d
476, 479 (9th Cir. 1991 Murphy v. Chi. Transit Auth638 F. Supp. 464, 467
(N.D. 1ll. 1986);Johnson v. Hacket284F. Supp. 933, 937 (E.Ra.1968). Even
though “acting under color of law” includes “acting under pretensaw” for
purposes of a state action analysigre can be no pretense if the challenged
conduct is not related in some meaningful way either to the officer’
governmental status or to the performance of his duties

Martinez 54 F.3dat 986-87(emphasis added)

TheThird Circuit Court of Appealss in agreementMore recently, ti has instructed that
“[tlo determine whether a police officer acted under the color of state law, thefacts
circumstances of the police officerole. . . must be&xamined in their totality.. . The state
action question must lsldressed after considering the totality of the circumstances and cannot
be limited to a single factual questioiarvey v. Plains Twp. Police Dep®35 F.3d 606, 610-
11 (3d Cir. 2011). “The key determinant is whether the actor, at the time in question, ptopose
act in an official capacity or to exercise official responsibilities pursuastate law."Martinez
54 F.3d at 986. Thug,is importantnot only to enumerate the relevant factors, but also to
discuss the leading cases in the Third Circuit, in which the Court of Appeals codsidhether
conduct directed by police officersaard private indviduals was under color of lawgfore
turning to the more analogous, and therefostructive cases from the First Circuit Court of
Appeals, which has, consistent with Third Circuit case law and princepteenyded the analysis
to polce-onolice altercations.

1. Third Circuit Case Law

In Barna v.City of Perth Ambay42 F.3d 809, the Third Circuit Court of Appeals upheld
the district court’s dismissals a matter of lawf Mr. and Mrs. Barna’'§ 1983 assaulbased
claim against the defendant officébecause the evidence could not support a finding that the
officers were acting under color of state lawl,’at 812.0ne evening, the Barnas, upset at the

owner of a Christmas tree business, stopped by his lot with the intention of confromting hi
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Coincidentally Officer Otterbinea relative of the Barnagjas sitting inhis partner’'druck

outside a bar across the street from the Christmas tree lot and, discoveriagih® Btentions,
asked his partneOfficer Echevarriato follow the Barnas home. Both officers, though carrying
their service revolvers and police-issue nightsticks, were off-Aditgr all the parties arrivedt a
the Barnas’ homegn altercation bega®fficer Otterbine, witnessing the everdscused Mr.
Barna of hitting OfficelOtterbine’s sisterat which point Mr. Barna told Office@tterbine and
Echevarria“Look, you guys are out of your jurisdiction. Just get out of here, go home, this is
none of your concernOfficer Echevarriaetorted, “Jurisdiction? I'll show you judsction,”

and the two officers attacked and beat Mr. Barna. At one point, Officer Otterbine .pBiaivia

in a chokehold with his nightstickd. at 813.

Then, returning to their truck, the officers “attempted to leave the scene,” buBdvha,
fearingfor his wife’s safety, retrieved an unloaded revolver from the house” and pointedat at
officers until his wife told him to stand down. Once the gun was no longer pointed at them, the
officers alighted from the truck and drew on Mr. Barna, who fell backwards andHisiiogvn
gun into a hedge before running into his house and returning with a shietijng the offiers
not to leave, and then retreating again into his hdine.officers called for backupand the on-
duty officers who arrived at the scene arrested Mrs. Barna and, after anmgealdtprotracted
hostage negotiation, convinced Mr. Barna to surrender voluntarily. Mr. and Mr&a Bar
subsequently sued Officers Otterbine &uthevarridor violation of their civil rights under
§1983.d. at 814.

The Third Circuit Court of Appeals began by dividing the events into discrete episodes
for purposes of analysis. From the officers’ following the Barnas home thrbegtaffle

involving the nightstik, theissueraised by the Barnas’ 8983 assaulbased clainwas whether
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the officers had acted under color of l@nceMr. Barna drewa gunon the officers, the Court
explainedjt was clear that theyere so actinglhe issue, thenyas whether the officers had
acted constitutionally in drawing on and arresting the BaB@sd. at 812;see alsad. at 815-

19 (color of law issue)d. at 81921 (unconstitutional arrest and false imprisonment claiBig).
the fact that a police officer purports to act with official authority in one momenot

necessarily sufficient for a determination that he did so in the &e&t. at 81718 (“[T]he fact
that [the officers] attempted to leave after the assault edtablthat the officers were not trying
to arrest Mr. Barnat the time they assaulted hinfemphasis added)id. at 819 (“[T]he

physical altercation between Mr. Barna and Officers Otterbine and Edadheaxdralready
concludedvhen Mr. Barna returneddm his house with a revolver and pointed it into the cab of
the truck in which the officers sat. . .(émphasis addey)seealso, e.g.Parrilla-Burgos v.
HernédezRivera 108 F.3d 445, 450-51 (1st Cir. 1997F0m the time that the two left the bar
until Hernandez shot Galletti, Hernandez made no further pretense that he ngssetipolice
officer. . . .Because Hernandez made no further pretense of official action, there is ndt enoug
evidence in the record, even taken in the light most favorable to the plaintiffs, to shpport t
inference that Hernandez was acting under color of state law when he shot. GalM&ttinez

54 F.3d at 986 (“The key determinant is whether the agtdine time in questigmpurposes to

act in an official capacitgr to exercise official responsibilities pursuant to state law.” (emphasis
added)) GueitsColén, 177 F. Supp. 2d at 136-87The fact that an officer may have been

acting under color of state law at one point in time does not mean that all action taken
immediately thereafter will constitute action done under color of stat®)ja@onzalez v. Toledo

No. 08-1869, 2009 WL 1767561, at *4 (D.P.R. June 16, 20a%)(fact that an officer may
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have been acting under color of state law at one point does nottmagaii action taken
immediately thereafter will constitute action done under color of state law.”)

With regard to the initial assathiasedclaim, the Third Circuit Court of Appeals began
by describing the general principles from Supreme Court pretedeoutlined abovét
distinguished between action outside the scope of an officer’s actual authority, thut whi
nonetheless is under color of law because it is under pretense otHaws; because the officer
“purports to act according to official pe@r,” Barng 42 F.3d at 816-from “purely private acts
which are nofurtheredby any actual or purported state authority’hot acts under color of
state law,"d. Resisting a rigid analysia favor of thin slicing between the events, capacities,
and statuses at issubeBarnaCourt cited with approvald. at816-17, the decision of th&fth
Circuit in Delcambre v. Delcambr&35 F.2d 407 (5th Cir. Unit A Jan. 1981) (per curiam), in
which the court held thatn alleged assault by an-dutypolice chief on his sisteat the police
station did not occur under color of state law because the altercation arose out of the chief's
personal (family and political) dispute with his sister, dmel ‘svas neither arrested nor
threatened with arrestDelcambre 635 F.2d at 408 heBarnaCourt further explained that
“[w]hile a police-officer’s use of a statsssue weapon in the pursuit of private activities will
have ‘furthered’ the 8983 violationin a literal sense, courts generally require additional indicia
of state authority to conclude that the offiaeted under color of state ldwBarna 42 F.3d at
817 (citingBonsignore v. City of New YQr&83 F.2d 635, 637 (2d Cir. 1982)). This requieain
of “additional indicia” makes sensghe question is not whethan officer happened
coincidentally to use tools at his fingertips because he was a police officedthier he

purported to exercise state authority in his actions.

20



Indeed, thdBarna Court reasoned, “the evidence indicates that the underlying nature of
their dispute was personald. Not only were Offices Otterbine and Echevarr@f-duty at the
time of the altercation-a factor that “is not dispositiveZ“there was no evidence to indie that
the officers were on official police busineskl” Not only were they outside of their official
jurisdiction but they also “had not been called to the scene to conduct official police business,
nor were they in pursuit of Mr. Barna on the beliedt he had already committed a crimle.”

They were not trying to arrest Mr. Barna, as their attempt to leaveladtaliéged assault
demonstratedd. at 817-18, and they “did not identify themselves as police officers . . . or
otherwise invoke their police authorityd. at 818.In these ways, the case before Bagna
Court was “unlike that iBlack v. Stephen$62 F.2d 181 (3d Cir. 1981),” in which the court had
“concluded that an on-duty police officer may act under color of state law when aemserf
official duties that arose in a qugsrsonal context.Barna 42 F.3d at 818. IBlack the police
officer had arrested the plaintiff in connection with a teadiccident between the plaintiff's and
officer’s vehicles, and the officer “was an-daty (although plairelothed) detective, he wore a
police academy windbreaker, and he had initiated contact with the plaintiff on idfet e the
plaintiff's actionswarranted official investigationId. (citing Black 662 F.2d at 188). IBarna,
by contrast, “there was no evidence that the alleged assault occurred as a offscitilgfolice
concerns; on the contrary, the evidence indicates that the assautiwgrotthe officer’s

familial and personal concerngd.

Still, theBarna Court did nosimply cast aside the “arguable connections between the
officers’ alleged assault of Mr. Barna and the use of police autholityThese connections
were

(1) Echevarria’s comment, “I'll show you jurisdiction,” made in response to Mr.
Barna’s statement that the officers were out of their jurisdiction, and i@ree
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thatEchevarria used a stasue “PR24” nightstick to hold Mr. Barna during the
assaul—a weapon that Officer Echevarria could only legally carry in New Jersey
because of his position as a police officer.

Id. With respect to the jurisdiction comment, however,Baea Court reasoned that the
comment was “too ambiguous to be of significant value on the issue of state authority” and
observed that “the officers were in fact out of their police jurisdictih; cf. Parrilla-Burgos
108 F.3d at 451 (“[A]ny possibility that Galletti was intimidated by Hernandez’ claims of
official status is belig by the undisputed fact that Galletti invited Hernandez to engage in a
private brawl. . . . The fact that Galletti not only initiated the confrontation, but suloslgque
invited Hernandez to ‘fight it out’ outside the bar shows that he was not so irigchiola
Hernandezstatus as a policeman as to cause him to refrain &xercising his legal rights.”
(citation and internal quotation marks omitted)).

Further, heBarna Court opined that the officers’ “use of a police-issue nightstick is
undoubtedly the Barna’s strongest support for the view that the officers wiagewawer color
of state law."Barna, 42 F.3d at 818. Still, even this factor was “simply not enough to color this
clearly personal family dispute with the imprimatur of state authority. Thatcounty policy
made police officergist that 24hours a day was “insufficient indicia of state authority under the
circumstancesbecause, while the policy might have authoriaedrrest by an offluty officer,
the officers were not “engaging in activities normally associated with the faticgon.”Id. at
818-19 n.11TheBarnaCourts reasoning laid the groundwork for the Third Circuit Court of
Appeals’ later statement Harveyv. Plains Township Police Departme685 F.3d 606, that
“the facts and circumstances of the police officer’s rolemust be examined in their totality,”
rather than with regard to “a single factual questiah,at 610-11.:

To hold otherwise wouldreate a federal cause of action out of any unauthorized

use of a police-issue weapon, without regard to whether there are any additional
circumstances to indicate that the officer was exercising actual or puarpoliee
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authority. We do not understand the under color requirement of 8 1983 to be
satisfied by such a tenuous connection to state authBagBonsignore v. City of

New York683 F.2d 635 (2d Cir. 1982) (holding that officer who used police
handgun to shoot his wife and then commit suicide did not act under color of state
law even though he was required to carry the police gun at all tiofieR)yera v.

La Porte 896 F.2d 691 (2d Cir. 1990) (finding assault occurred under color of
state law when officer used service revolver to beat plaintiff and then drreste
plaintiff for events giving rise to the assault).

Barna 42 F.3d at 819TheBarnaCourt therefore affirmed the district court’s judgment as a
matter of law in favor oOfficers Otterbine and Echevarria on th@@3assaulbased claim
“because a jury could not reasonably find that the assault occurred under cole lafnatdd.
Several years later, Bonenberger v. Plymouth Townshi82 F.3d 20the Third Circuit
Court of Appeals considered a sexual harassment suit brought under both Title VIl and § 1983.
Id. at 22. Ms. Bonenberger, a police dispatchbeged that the defendant, Officer La Penta,
regularly made unwelcome sexual advances and obscene remarks to heraatdeodayed in
wrongful physical contact with held. Though Officer La Penta was not Ms. Bonenberger’s
official supervisor, the role of supervising all dispatchers fell to him when hehrgnking
officer was presentd. Reasoning that an officer such as La Penta, “may, under certain
circumstances, wield considerable control over a subordinate whose work hdyeguylarvises,
even if he does not hire, fire, or issue regular evaluations of her worl8ottienbergeCourt
reversed thdistrict court’s holdig that Officer La Penta’s harasent was not under color of
law, id. at 23,because, it reason€tl,a Penta could alter [Ms. Bonenberger’s] workload
whenever he supervised her shift,” and that if she “failed to follow his orders, the poli
department would view that failure as insubordination for which La Penta propertylsgih a
disciplinary praess that might result in her dischardd.”at 24.“Under these circumstances,”
the Court of Appeals explained, “La Penta’s role within the departmental s¢raftorded him

sufficient authority over Bonenberger to satisfy the color of law reapaing of section 198314d.
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CompareBonenbergerl32 F.3d 20and Chislerv. JohnstonNo. 09-1282, 2010 WL 1257458,

at *6 (W.D. Pa. Mar. 29, 201 Using his authority as training officer, Johnston ordered
Plaintiff into the ‘bubble’ and asked him to remove his equipment, including his PAT and
keys.. .. [T]he Training Defendants handcuffed his hands behind his back, hit him on his right
side, shoved him to the ground and used an electrical extension cordtie hiog-. . .”), with
Rogers v. City of Little Rock52 F.3d 790, 798 (8th Cir. 1998) (holding that an officer had acted
under color of law where he coerced a woman to have sex with him by relying “anhosty

as a police officer to facilitate the assault” because ‘$tlgepedher] for a broken tail light,

raised the prospect of towing her car when she did not have the insurance papers:; aftdrlat
going to her home said that she owed him a favexchange for letting her gg’and Smith v.
Cochran 216 F. Supp. 2d 1286, 1294-95 (N.D. Okla. 2001) (holding that plaintiff prison inmate
had satisfied 8983’s under color of law requirement where the defendant guard “still used his
authority, with the required nexus to the state to carry out his plan of coercive regxdezvous

and violated [plaintiff's] civil rights” because “[w]ithout his cloak of stauthority, [defendant]
could not have performed the alleged sexual assaults” (citation and internal quotakien m
omitted)),aff'd, 339 F.3d 1205 (10th Cir. 2003).

So apparent was this supervisdgnamic to thdBonenbergeCourt that it laid down an
unequivocal anadrguablycategorical rule: “If a state entity places an official in the position of
supervising a lesseanking employee and empowers him or her to give orders which the
subordinate may not disobey without fear of formal reprisal, that officiatle/mifficient
authority to satisfy the color of law requirement of 42 U.S.C. § 1983.” 132afF 3425. But the
Court of Appeals left no doubt that its rule for supervisor-supervisee relations dgliggest

that all acts of an eduty state employee are state action for purposesction 1983.1d. at 24.
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The rule that “a state employee who pursues purely private motives and whassiorewvith

the victim is unconnected with his execution of official duties does not act under cdiateof s
law,” in the particular context @mployeeon-employee altercations, requires “that the alleged
offender, in committing the act complained of, abused a power or position granted layelie st
Id.

Of course, neither thBonenbergeCourt nor any other, to this Court’s knowledge, has
purported to lay down the opposite categorical rule, viz., that 8§ 1983 liability will mat sta
betweerncoworkerg(say, police officerspf equal rank; there is no “general rule of section 1983
nondiability for co-employee harassmen®&hthony v. Guntyof Sacramento845 F. Supp. 1396,
1401 (E.D. Cal. 1994). Buhe circumstances for coworker liability are necessarily nar@w.
Rouse v. City of Milwauke821 F. Supp. 583, 588 (E.D. Wis. 199§L]ourts have generally
declined to find liability under § 1983 against a co-worker unless the harassment involved an
abuse of authority or position.”ln Anthony v. County of Sacrameptor instance, a black
female deputy sheriff could state a claim und@®83, and properly under color of law, against
other depueswho, she alleged, retaliated against her for her defense of black inghése r
“whether or not the individual defendants acted in a supervisory capacityiagkee plaintiff,”
becausé[t]he individual deputies were all under a state-conferred duty to proteatemnghts
and respond appropriately to related complaints. They were in a unique position esdaptt
just as ceworkers, to retaliate for such complaiiit845 F. Supp.tal401 n.5seeid. at 1401 As
the AnthonyCourt observed,

The complaint depicts a work environment made racially and sexually Hnstile

related attacks on plaintififidividually on the abilities of AfricarAmerican law

enforcement personnel generally, and on inmates of ddterconsistent theme

linking these foms of abuse is that of Africafimerican inferiority and
criminality, in the context of law enforcemntesffectiveness.
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Id. at 1401-02 (footnotes omittedi Rousev. City of Milwaukegthe Court had no trouble
distinguishingAnthonyasa casen which “the deputy sheriffs abused their position and
responsibility,” and therefore acted under the color of law, wherd@susee'there [was]no
such unique relationship between Officer Lane’sadubr responsibilities and his alleged
harassment of plaintiffs 921 F. Supp. at 588-8%he RouseCourt’s distinction is a crucial one:
“While the nature of [the officer's] employment may have placed him in the pathe
plaintiffs, there was nothing specific or unique about his assigned duties . . . that biought
into contact with the plaintiffsivith respect to his conduct towards thedi.at 589.
UnderBarnaandBonenbergerthe two main cases upon which Ms. Washington-Pope
seeks to relymuch of the work of explicating the “under color of law” analysis regardingepolic
officersbelongsto the district courtsAlthough “[tlhe concepts of acting ‘under color of state
law’ and acting ‘within the scope of employmewtile comparable are not the same,”
Hickenbottom v. Nassahlo. 03-223, 2007 WL 7753803, at *43 (W.D. Pa. Mar. 29, 2007)
number of courtbave explained thdft]o determine if an officer was depending upon the ‘cloak
of the state’s authority’ to commit the alleged acts, caskswhether the officer’s actions are
consistent with actions geradly taken by a police officer JacksorGilmore, 2005 WL 3110991
at *10(citing Griffin, 387 U.S. at 133arna 42 F.3d at 816)accordPryer, 2004 WL 603377,
at *4 (“To determine if amwfficer was acting in his or her official capacity, courts ask whether
the nature of the actions performed by the officer is consistent with atdiersby a police
officer.”); Halwani v. Galli No. 99-1450, 2000 WL 968219, at *2 (E.D. Pa. July 13, 2000)
(“Essentially, the rule has become one in which an off-duty police officer is foundatsthee
actor when and if the action under review is consistent with the actions taken lgea poli

officer.”); seeThomas v. KipNo. 08-075, 2013 WL 4453753, at *5 (D.V.l. Aug. 16, 2013)
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(“According to his sworn deposition testimony regarding the events immediegedmg the
shooting, Defendant Roberson drew his firearm, identified himself as a mehtber o
Department of Justice, stated that he was armed, and demanded that Thomas stop. Such
invocation of authority is consistent with law enforcement pra€}icef. Showalter v. Brubaker
283 F. App’x 33, 35 (3d Cir. 200@)Although Brubaker and Ebersoére state officials, the
Complaint provides no facts from which we could reasonably infer that they invoked dkeir st
authority or otherwise attempted to exercise the power vested in them bywtdle the
contrary, it asserts the pair acted outsigescope of their state employment.”).?

Further, while courts in thi€ircuit do “not suggest[] that the mere fact that [a police
officer’s] conduct was motivated by personal revenge compels a finding thatsheot acting
under color of state lavzalliano v. Borough of Seaside Heighto. 03-1463, 2007 WL 979850,
at *9 n.10 (D.N.J. Mar. 30, 2007hey have been careful to require plaintiffs to slioat
officers acting for private motives did in fact purport to use state authBagy.e.gRankin v.
SmithburgerNo. 12-01373, 2013 WL 3550894, at *7 (W.D. Pa. July 11, 2@e8)ying Officer
Smithburger’s motion to dismiss because while he may have acted “as Misb@get’s

husband when he entered Ms. Rankin’s home, destroyed her property, and evicted her,” he was

% As theBarnaCourt explained, a relevant question is whether the officers‘ergaging in
activities normally associated with the police functiot2’F.3d at 818-19 n.11In considering
whether an officer's conduct was consistent wgitneral police activitieghese courts have also
placed significant weight on whether the defendant officer attempted tothegdaintiff. See,
e.g, Stroby v. Egg Harbor Townshi@54 F. Supp. 2d 716, 720 (D.N.J. 2010) (“Defendant did
not threaten Plaintiff with arrest, did not use any of his police-issued weaponsg arad di
attempt to invoke legal authority with Plaintiff.'®ryer, 2004 WL 603377, at *3dalwani, 2000
WL 968219, at *3 (“This case is not unlike thatxélcambre in that, Galli didnot threaten to
arrest Halwani.”).

% TheBarnaCourt hadalreadyexplained that “[i]f an individual is possessed of state

authority and purports to act under that authority, his action is state actiandkegant that he
might have taken the sametian had he acted in a purely private capacity.” 42 F.3d at 816.
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also “acting under the pretense of his authority as a constable of Fayette. Coutitgoes not
matter that Mr. Smithburger may have been motivated by a desire to help his wiébdiidesl
his state authority in so doing'Qgalliano, 2007 WL 979850, at *7-9 & n.1®everly v. Simcgx
No. 05-1370, 2006 WL 2927262, at *5 (M.D. Pa. Oct. 11, 200a)d(ng that “[w]hile Plaintiff
Simcox and Defendant Simcox may have ‘bad blood’ towards each other, Defendat Simc
clearly demonstrated that his conduct on December 5, 2003 was under the authority of his
position as a Pennsylvania deputy game commissioner” when Defendant Sgpeoifi¢ally
showed Plaintiff Simcox his badge, which identifies his position with the Pennsylame
Commission, and alerted Plaintiff Simcox that he was in allegealtion ofhunting
regulations”).As theJacksorGilmorev. DixonCourt put it, there are really two requirements:
“In addition to possessing or purporting to act with state authority, this authorityemalsdethe
officer to do what he did.” 2005 WL 3110991, at ¥$@eid. at *9 (same) (citindBarna, 42 F.3d
at 815-16)"

2. Martinez v. Colon, the First Circuit Court of Appeals’ Decision

Regarding Police-on-Police Altercations its Progeny,and Their

Consistencywith the Principles and Reasoning in the Third Circuit
and Others

TheThird CircuitCourt of Appeals has not yet addressed the question closest to the one

in this caseHow does a court conduct the specific analysis of whether violetesen two

4 This observation makes these cases in the Third Circuit consistent with theChuit
Court of Appeals’ rule that

there are three critical requirements that must be satisfied. Restetendant’s
action must have been performed while the officer is acting, purporting, or
pretending to act in the performance of his or her official duties. Second, the
officer’s pretense of acting in the performance of his duties must have had the
purpose and effect of influencing the behavior of others. Third, the challenged
conduct must be related in some meaningful way either to the officer’s
governmental status or to the performance of his duties.

Anderson451 F.3d at 1068-69 (citations and internal quotation marks omitted).
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police officersworking together is private or under colod@iv? The stage was set for the
answer to this question to be played out iMartinez v. Colon54 F.3d 980, in whicthe First
Circuit Court of Appeals looked approvingly upon the Third Circuit Court of Appealssideci
in Barna, seeMartinez 54 F.3d at 98@8 (thrice citingBarna 42 F.3d at 816-19), and
approached the question “consistent with the approach taken by other circuitsy¢hat ha
considered the issue of whether the actions of police officers are taken uondef sthte law,”
Parrilla -Burgos 108 F.3d at 45Qéferring toMartinez 54 F.3d 980, and citingarna 42 F.3d
at 818-19)Matrtinez then, is instructive here.

In Martinez the First Circuit Court of Appeaddfirmed the district court’s entry of
summary judgment in favor of the defendants because, it agreed, they had not actedlamder c
of law. The events giving rise to the lawsuit began wfiter Martinez arrived early fdnis
4:00 AM shift at his police station and was approached by Officer Valentin, whagcall
Martinez “pretty boy,” “drew his service revolver, pointed it at Martinez’ stomcocked the
hammer, placed his finger on the trigger, and inquired if Martinez was afraid.” 54 F.3d At 982.
short time later, Officer Valentin accosted Officer Martinez in the statiomipped a hole in
Officer Martinez’sshirt before walking away.

Soon thereafter, Valentin reappeared, pointed his revolver at Martinez’ genitals,

cocked the hammeand, with his finger on the trigger, threatened to “blow away”

Martinez’ penis (asking him, somewhat rhetorically, if he was scareagnw

Valentin lowered the weapon, Martinez immediately moved away from him.

Within minutes Valentin again approached Martinez, cocked the revolver, aimed

it at Martinez’ groin, and resumed his taunting. The revolver accidentally
discharged, maiming Matrtinez.

TheMartinezCourt began its “under color of law” analysis, consistent ®#ma, by
observinghat determining Wether an officer acted under color of state law “rarely depends on

any single, easily determinable fact, such as a policengamly and that misusef or action in
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excess of authority is action under color of l#&v.at 986. “[Clourts mst beware simplistic
solutions . . . . The point is the¢gregating private action from state action calls for a more
sophisticated analysisld. Ratherthan relying on a wooden application of factors, the inquiry
“turns on the nature and circumstances of the officer's conduct and the relatiohttat
conduct to the performance of his official dutidsl.”It is not enough that the officer’'s position
is a butfor enabler of his actionRather, “the actor, at éhtime in question,” must “purpose[] to
act in an official capacity or to exercise official respbitiies pursuant to state laiwid., and so
the court must examine “additional indicia of state authority to conclude that itter eifted
under color oftate law” rather than inriipursuit of private activitiesjd. at 988(citing Barna,
42 F.3d at 817-18). Without “some meaningful” relationship to the officer’s status or, dusgies
conduct cannot be under “pretense” of law, and therefore cannot be under colordf dw.
986-87. To assess whether Officer Valentin’s action constituted “purely pepogaits or,
conversely, whether he was acting under color of state law,” requirdbtti@ez Court to

“assess the nature of his conduct in light of the totality o€itftemstances

®> Martinezcontained the language that t{ijeneral, section 1983 is not implicated unless a
state actor’s conduct occurs in the course of performing an actual or appayesfthdsitoffice,
or unless the conduct is such that the actor could not have behaved in that way but for the
authority of his officé 54 F.3d at 986 (emphasis added)Phrrilla-Burgosv. Hernandez-
Rivera the plaintiffs, citing this language froltartinez argued that Officer “Hernandez acted
under color of state law because but for his official authority, he could never have ltartgew
did.” 108 F.3d at 449. The First Circuit Court of Appeals rejected such an “expansiveigreadi
and noted that it had “rejected such a sweeping standard for 8 1988/liabiMartinezitself,
in favor of the totality of the circumstances standard discussed dtove.

In fact, this rejected argument is also the position of the diss&fdritnez “I think that
Valentin exercised power possessed by virtue of Puerto Rico law and made posgible onl
because he was clothed with the authority of Puerto Rico, and that he abused that power.”
Martinez 54 F.3d at 992 (Bownes, J., dissenting). And it is one that the Third Circuit Court of
Appeals hagslso implicitlyrejected SeeBarna 42 F.3d at 818 & n.11 |fi short, we believe the
unauthorized use of a police-issue nightstick is simply not enough to color this pleadyal
family dispute with the imprimatur of state authofity.
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Of course, the devikiin the detailsThe MartinezCourt concluded thaather than
exercising or purporting to exercise any “real or pretended” power underastatefficer
“Valentin was bent on a singularly personal frolic: tormenting an acquaintddcat”987.
“Hazing of this sort, though reprehensible” the Court of Appeals concluded, “istrart ander
color or pretense of lawld. True, Officer Martinez was on duty and in uniforime events
transpired at the police staticemdValentin shot Martinez withis service revolver. But viewed,
as they mudbe, in contextthese factstill did not indicate that “Valentin’s actions were in any
meaningful way related either to his official status or to the performartas pblice duties.1d.
(analogizing tdelcambre 635 F.2d at 408). Without “additional indicia of state authority,”
at 988 (quotind@arna 42 F.3d at 817-18), the Court of Appeals considered “the unauthorized
use of a governmermgsue weapon. . too attenuated a link to hold together a section 1983
claim;” id.; see alsdBarna 42 F.3d at 818 & n.11 [(T] he unauthorized use of a polissue
nightstick is simply not enough to color this clearly personal family dispititetine imprimatur
of state authority.”).

Martinezis especially impdant for cases like Ms. Washington-Pope’s becéusaves
as a reminder that the factors for determining whether a defendant has actezblandgrlaw
cannot be addressed out of context or without a constant eye toward whether thelyalp fct
ansver the question of whether the defendant was acting yneiemseof law. The strength of
theMartinezCourt’s reasoning is evident in decisidnscourts both inside and outside the First
Circuit citingit for the proposition that a police officer's conduct must be meaningfully detate
his official duties or that the officer must have purported to use his authority toeltpei
victim of his or her constitutional rightSee, e.gAnderson451 F.3dcat 1069(9th Cir.)(citing

Martinez 54 F.3d at 987, and finding that defendant officer had acted under color of law where
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he had invoked his status as a police officer to prevent bystanders from intesfiénihgs
assault on plaintiff who accidentallgarended the officer’s vehicle)

Most decisionsre of lesautility thanMartinezwhen it comes to thearrower,more
specific question of how to analyze whether the under color of law requiremerttirsgases
involving altercationsetween two polie officers. Prior tdMartinez the fewsuch decisions
seem to be restricted to cases involving sexual harassment between emBlegeesyRouse
921 F. Supp. 583For what seems to be the first traperhaps because of the rarity of such
cases—Martinezconfronted the issue of the uniqueness of the poligeetine inquiry, albeit in
a footnote:

Had Martinez been a civilian rather than a fellow officer, the significance of
Valentin’s uniform and weapon for purposes of the cololawf-determination
mightwell have been greateé8ee, e.gJones v. Gutschenritte®09 F.2d 1208,
1212-13 (8th Cir. 1990) (observing that the presence of a uniformed and armed
police officer may reasonably cause a civilian to refrain from takingratio
protect his rights). Bt when the victim is himself a fellow officer and the
particular interaction between the two officers is of a distinctivelygpalsnhature,
it can generally be assumed that the aggressfiicial trappings, without more,
will not lead the victim to believe that the aggressor is acting with the imprimatur
of the state and, in turn, to forgo exercising his legal rights. The facts in $kis ca
are congruent with this hypothesis. The campaign of terror that Valentin mounted
was patently personal in nature, and Martinez unquestionably realized as much;
indeed, there was not thegditest indication that Valentis'conduct was
undertaken pursuant to the authority of his office. Plainly, the fact that Martine
walked away numerous times shows that he wass0 intimidated” by
Valentin’s status as a policeman “as to cause him to rdfi@im exercising his
legal righfs].” Id. at 1212.

Martinez 54 F.3d at 988 n.@lteration in original)

Thoughin a footnote, and one heavily criticized by Martinezpanel’'s dissenteseeid.
at 992-93 (Bownes, J., dissenting), Martinezmajority’s reasoning is persuasive: in essence,
the contention is that the fact that the victim is also a police officer may lessen lihedi#te¢hat

she believes (and the perpetrator’s belief that) the perpetrator is purporéicigoursuant to
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official authority, the contours of which are likely quite familiar to the vi&ifhe First Circuit
reaffirmedthe reasoning behind this position by citing the footheteyears latein Parrilla-
Burgos v. HernandeRivera 108 F.3d 445, in which it held that a police officer vilaashot
deadthe victimafterthe two moved outside during an altercation that bagzde a bar, had not
acted under color of law even though the officer had bstlalated the altercation by telling the
victim, “I look at anybody | want, because I'm a cop. Anybody | decide | want to look atldirty,
look at them dirty,” and identified himself to the gathering crowd inside thasoarmolice
officer. Id. at 447. Citing the footnote froMartinez the Court of Appealexplained that “[t]he
fact that [the plaintiffs’ decedent] not only initiated the confrontation, but substyguesited

[the dficer] to ‘fight it out’ outside the bar shows that he was not so intimidated by [the
officer’s] status as a policeman as to cause him to refrain from exercisimgdlisights.”ld. at
451 (citation and internal quotation marks omitted).

3. SubsequentCase Law on Police-orRolice Altercations

Still, sinceMartinez as before it, there appear tofbe cases dealing with poligm-
police violenceln Segreto v. Kirschne®77 F. Supp. 553 (D. Conn. 1997), the court considered
Officer Segreto’s claims #t defendant officers had harassed him out of the belief that he was a
homosexual by, inter alia, hanging him upside down and attempting to stuff his head ih a urina
and, later, hitting him with a caning stidd. at 559.The SegretoCourt held that whilé&[t]he
conduct complained of, if it occurred, certainly is reprehensildedt 557,"the defendants
were not acting under color of state law as required for liability under 8§ 1i81831"562.Central
to the Court’s finding was its observatitihratthe fact thathe defendants might have been “in a

position to engage in abusive or offensive conduct toward plaintiff because theingdibsde

® In this respectMartinezis easy to square wiBonenbergerand other § 1983 harassment
cases addressing whether the perpetrator's harassment was furtheredupeangsy
authority he may have possessed.
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them to have frequent encounters with him at their place of employment” did nothraetrey

took their action under color of lawd. at 562. Rather, the conduct must be “related to the duties
and powers inherent in [the defendants’] joldd.”Looking toMartinez theSegretoCourt

agreed that “if plaintiff had ‘been a civilian rather than a fellow officerstrificance of
[defendant officer’s] uniform and weapon for purposes of the coltaveidetermination might

well have been greater.Itl. at 563 (quotindgviartinez 54 F.3d at 988 n.6But the defendants’
behavior was not meaningfully related to their official status or duties, arfte Msittinez

Court had reasoned, where the plaintiff was a fellow officer, the defendéintill status could

not be assumed to lead the plaintiff to believe that they had acted “with the imprintte:
state.”ld. (QuotingMartinez 54 F.3d at 988 n.6).

Bailey v. Prince George’s Count$4 F. Supp. 2d 1025 (D. Md. 1998)alsoconsistent
with MartinezandBarna, although thd3ailey Court cited neither cas#ls. Bailey, an
administrative assistant to a police coanmder—i.e.,acivilian police employee-sued
Lieutenant Brock under 8§ 1988r “purportedly block[ing] the exit and for a brief moment
prevent[ing] Bailey from leaving” a room after the two exchanged heatetbvidrat 1025-26.
Analogizing toDelcambre vDelcambre 634 F.2d at 408he BaileyCourt held that Lieutenant
Brock had not acted under color of l&xcausé[t]he only reasonable conclusion..is that
Brock was. . . engaged in a personal interaction. She was not performing a police function no
could she reasonably be believed to be. Instead, she was engaged in an office qoa@wi
worker she thought had treated her ruddly."at 1027-28. Though Lieutenant Brock had
probably not infringed on any constitutional right in any caseB#iley Court thought that the

antecedent “under color of law” requirement was unsatisBedd.
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Similarly, in a short opinion iMcNeese v. Vandercook73 F.3d 429at *1-2 (6th Cir.
1999)(per curiam)table opinion)the Sixth Circuit Court of Appeals, citing Barnabut not
Martinez held that where Deputy Sheriff Don Badacour hit fellow Deputy Sheriff Bryan
McNeese in the face when McNeese continued to talk after Badacour told him tagshut
Badacour had not acted under color of l&lve McNeeseCourt reasoned that “Badacour did not
use his official identification to intimidate McNeese, did not use any offieisdlyed equipment
to hurt McNeese, and did not purport to act within the ambit of his official duties. Badatour
McNeese for a personal reason and did not rely on his authority as a dépuaty*2.

Finally, the most recent case to deal with peboegpolice altercationdMolera v. City of
Nogales No. 11-00097, 2013 WL 4804292 (D. Ariz. Sept. 9, 20a8jressed Officer Molera’s
“claims that Sergeant Bon pointied Taser at Officer Molera’ genitals and “intentionally
turned the Taser on and off, shocking Officer Molera on the pddisat *1. Applying the three
requirements fronAnderson v. Warned51 F.3d at 1068-69the Molera Court held that
Officer Bon was not acting under color of state [@@gause

[n]o reasonable juror could infer that Sergeant Bon was pretending to act in his
official capacity when he tased Officer Molera. The undisputed facts demonstrate
that Officer Molera and Sergeant Bon historically threatened to tase each oth
and at the time of the tasing Officer Molera was posturing and/or standing over
Sergeant Bon daring him to turn the Taser on. “Just because [defendant] is a
police officer does not mean that everything he does is state a&iagtctien v.

Collier, 254 F.3d 807, 813 (9th Cir. 2001). Tasing a subordinate officer is
undisputedly otside the scope of Sergedun’s official duties See id(finding

that officer who threatened to sue a private citizen during a traffic stopavas
acting under color of state law given that such conduct was not subject to the
control of the police department and was quintesdgnpiarsonal). This case is
factually similar taMartinez v. Colon54 F.3d 980, 987 & B.(1st Cir.1995),

cited inAnderson v. Warned51 F.3d 1063, 1068 (9th Cir. 2006), in which one
officer accidentally shot another officer in the groin while “horsing arounice’” T
Martinezcourt concluded: “though on duty and in uniform, [the assadpstatus

as a police officer simply did not enter into his benighted harassment of his fellow

’ Seesupranote 4.

35



officer. Hazing of this sort, though reprehensible, is not action under color or
pretense of law.” That reasoning applies with equally persuasive force catiais

Molera, 2013 WL 4804292, at *5 (footnote omittet).

4. An “Under Color of Law” Inquiry Calibrated Specificallyfor Police-
on-Police Violence

Canvassing the “under color of law” case law for clashes involving policeerdfias
revealeda chiaroscuro picturwith much lightcastuponthe actions of officers towarvilian
victims and considerably less upon altercations between colleagues. But closatmysa
both sets of cases allows the contours of the essential features to emerge.

The inquiry, like any other, must consider the totality of the circumstan@efact-
intensive analysisSeeHarvey, 635 F.3d at 610-1Rarrilla-Burgos 108 F.3d at 449-50 (citing
Barnaand authority from other circuits and explaining that “[w]hile not expli@tgpting a
totality of the circumstances test, these courts have examaet¢bmstances surrounding a
challenged act to determine whether it was committed under color of stateTaeQltimate
qguestion is whether the perpetrating officer's conduct is “related in somengiegmvay either
to the officer’'s governmental status or to the performance of his dudlestihez 54 F.3d at
987, or whether the officer's conduct consists of “purely private acts whictotiferthered by

any actual or purported state authoritgdrna 42 F.3d at 816.

8 Two other cases sinddartinezhave dealt with policen-police altercations, but only
coincidentally, since the plaintiffs and defendants were members of dtffevkce departments
and came across each other’s paths rather accidentally. However, the outcomesisaesmton
with thereasoning and principles of the cases discussed abeg€ueitsColon 177 F. Supp.
2d at 132jsaacs v. City of New Yarklo. 10-4177, 2012 WL 314876at *2-3 & n.2 (E.D.N.Y.
Feb. 1, 2012).

% SeeGueitsColén 177 F. Supp. 2d at 135 (“Ferdinand alsguas that he was not acting
under color of state law. Because he is a police officer, the analysis ostlegsssignificantly
more complex than was required for Cruz. In making this analysis, the Court is guitthed by
recent series of First Circuit®as on this chiaroscuro area of the Taw.
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But the words “related todlone may not be construed too broadly, and they certainly
cannot be construed asnplisticbut-for enablement of the perpetrator’s conduct only in the
sense that if the perpetrator and defendant were nexadficers they never would have
encounteredne anotherSee, e.gMartinez 54 F.3d at 9865egreto 977 F. Supp. at 568upra
note 5. Ratherhte perpetrator'action must “purpose[] to act in an officepacity or to
exercise official responsibilities pursuant to state ldvgttinez 54 F.3d at 986, such that his
actions were under thpretenseof law—i.e., his outwardly affected or purposed to influence
others’ behaviorseeAnderson451 F.3d at 1068-68ut because the victim is a fellow police
officer, a number oindicia of state actiorseeBarna 42 F.3d at 817-18, lack their usual
luminosity. Duty status and officialttire, not per se determinative in any case, ardeds®;
both defendant and plaintiff are likely to be wearing them and understand whateverasige
they might or might not hav&imilarly, thequestion is not whether the perpetrator usiédial
equipment, such as a gun or nightstick, but how heiusgdeBarna 42 F.3d at 818 n.11f.the
altercation seems to be “of a distinctively personal natiucan generally be assumed that the
aggressor’s official trappings, without more, will not lead the victim to believe thaghressor
is acting with the imprimatusf the state and, in turn, to forgo exercising his legal rights.
Martinez 54 F.3d at 988 n.6. Thus, behavior by the victim that suggests she was not intimidated
by the perpetrator’sfficial status—as opposed to by his weapomt#itatesagainst finding tht
the perpetrator acted under color of |&eeParrilla-Burgos 108 F.3d at 450-5kee alsBarna,

42 F.3d at 818°

19None of this is to say that a victim’s subjective perceptions are the test fonidétgr
whether an officer acted under color of lageStrange 104 F.3d at *4 (“The under color of law
determination does not turn on an individual’s subjective understanding of an actor’s conduct.”)
but, as the First Circuit reasonedviartinez the fact that victim and perpetrator areafficers
is an importanfactor in the totality of the circumstances analysis.
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Moreover, the court must consider the conduct in the context of the particular moment in
which itoccurred SeeBarnag 42 F.3d at 817-1&uprapp. *18-19.If the officer’s actions are
consistentvith those usually taken by a police officer, they are rlikedy to be under color of
law—and vice verseSee, e.gJacksorGilmore, 2005 WL 3110991, at *1®ryer, 2004 WL
603377, at *4Halwani, 2000 WL 968219, at *2Thomas 2013 WL 4453753, at *5 (D.V.l. Aug.
16, 2013). And if the perpetrator has supervisory authority over the victimized offider, a
purports to abuse that “authority or positioRguse 921 F.2d at 58, then he likely “wiald
sufficient authority to satisfy the color of law requirement of 42 U.S.C. § 18&8\¢énberger
132 F.3d at 24-25.

Taking all these factors into consideration, the court may conclude that thegterget
officer’'s conduct was a private wrong not committed under color of3ae, e.gMartinez 54
F.3d 980)McNeesel73 F.3d 429Molera, 2013 WL 48042928ailey, 34 F. Supp. 2d 1025;
Segretp977 F. Supp. 55R0use 921 F. Supp. 58F.or §1983 is not a font of constitutional
protection—It is well settled that an otherwise private tort is not committed under color of law
simply because the tortfeasor is an employee of the skééek'v. Borough of Hatbordb1 F.3d
1137, 1150 (3d Cir. 1995).

5. Shedding Light on theDark Events of September 24, 2010

Mr. Bailey argues that he did not act under color of law for purposes of § 1983 when he
pointed his gun at Ms. Washingt®ope’s head because “there is no evidence that [he] was
taking any purported ‘police action’ for the alleged purpose of enforcing the Iabusing his
power’ as a police officer.” Bailey Mem. at 5 (Docket No. 16). “[T]he pointing ofting” he
contends“was precipitated by a verbal exchange completely unrefatde: performance of
[his] duties as a police officerld. In the absence of any “evidence that any of Officer Bailey’'s

actions that were directed at his partner were taken fgrutpose of exercising his authority as
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a police officer,” hecontends, he was not, as a matter of law, acting under color dfilaat.7.
Although the requirednalysis is more nuancéaan Mr. Bailey suggesthis essential
contention is correct, as tf@egoingextensive discussion should suggest. The Court agrees that
he did not act under color of law during the incident giving rise to this lawsuit.

In responsehowever, Ms. WashingtoReope argues that “Defenddsiley’s motives
were not purely private, and his interaction with his partner, Ms. Washington-Pop®&twas
unconnected with his execution of his official duties.” Washington-Hégieey Mem. at 21
(Docket No. 18). In fact, she points out, Officer Bailey “cannot recall havipgrenives, let
alone private onesld. at 21 n.3She suggests that Officer Bailey's relianceBamna v. City of
Perth Amboys misplaced, and attempts to distinguBsirna by pointing out that

Officer Bailey’s actions did not stem from a family dispute and did not take place

while he was dfduty, out of his jurisdiction, and after leaving a bés.

WashingtonPope was not a member of Defendant Bailey's family, and was

forced to partneup with Defendant, Officer Bailey andasie a patrol car with

him while they were omluty. They did so over a full shift and engaged in and
exercised police powers the entire time.

Id. at 22(citations omitted)

The problem is not Ms. Washington-Pope'’s recitation of the facts, but rather the legal
significance with which she would vest thehime factintensive question here is whether, under
the totality of the circumstances, Officer Bailey’s conduas relatedm some meaningful way
to his status or the performance of his duties, such that it was not purely grhateplicit
suggestion that but for being forced to “partaoprwith. .. Officer Bailey and share a patrol car
with him,” the incident would notdve occurred, is unavailing. The case law canvassed earlier
has firmly established that it is an officer’s purporting to exercise authestme vestige, but
not necessarily the whole cloth of which he possesses—that brings his conduct under color of

law, not the unfortunate coincidence of theremployment. Officer Baileynust have acted
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under pretense of law; in other words, he must have purported to act under authority of law when
he pointed the gun at Ms. Washington-Pope’s head. Though his behalamsg and
reprehensiblenothing suggests he pretended to act aith official policeauthority when he

raised his service weapon.

For one, the question is not wit@tfficer Baileywas doing five minutes or even ten
seconds before the violenkts. Washington-Pope complains ef/en ifin fact he was patrolling
the streets or invoking his police authority to third parties. The questibe mature of the act
Officer Baileycommittedtowards his partnerat the moment in time he committedvs.
Washington-Pope’s argument that she had tOfficer Baileys partner‘over a full shift and
engaged in exercis[ing] police powers the entire time” is unresponsive tedhisement.
Second, especially in cases of violence between two officers, withoat the fact that the
perpetrator was on duty and that he committed the violence complained of with agsulee-
gun and on police propertyhere, in a patrol caris insufficient to bring his conduct under
color of law.These manifestations of police aoitity are nofper se determinants; rather, they
arepotential indicators to help answer the question, even if circumstantiallylaetiiasue:
whetherthe officer acted under pretense of law, such that the vafticer could have believed
that he wascting with the imprimatur of the stateviz., whethetthe victim was intimidated by
the perpetrating officer’s official status.

If Officer Bailey had hagupervisory authority over Officer Washington-Pope, or
otherwisehad greater authority than hérenher citation taBonenbergemight have been more
persuasiveThe msitiors of powerthathigherranking perpetrators have may, in many cases,
give themthe opportunity and pretended authority to intiteddeirlower-ranking victins such

that the perpetratdractions satisfy §983’s color of law requirementhat doesiot appear to
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be the case here, and far fronBy. Ms. Washington-Pope’s account, she attempted to convince
him (and ultimately did) to drive back to headquarters so that she could involve superiors
becausgfar from purporting to act with authority, Officer iBsy was acting erratically and, as
she reflected during the incident, consistent with his tendency to take things cobdadle
them with a violent undertone.

As the foreging survey of the case law has suggested, police officers have often been
found to act under color of law where they have either attempted to arrest $tedjrtiee
plaintiff or where they have engaged in conduct otherwise consistent with actieralgen
taken by police officersafbeit usuallyoutside of constitutional limits)'he events described
Officer WashingtorPope’s asking Officer Bailey whether he had taken his medication or sugar
pills and the escalating conversation until he pulled his gun—cannot be described dsntonsis
with normalor customary police behaviddfficer WashingtonPope’s reaction-herconsidering
drawing on him herselfsuggests that she was aware, as a reasonable partner would have been,
of the outrageoyoff-therails, and unlawful nature of his conduct. This observation is not so
much an independent factor, but rather another way of asking the ultimate questely, nam
whetherOfficer Bailey purported to act vitauthority to further his acfs.

Nor is it of significance that “Officer Bailey’s actions did not stem fromnailfadispute”
Again, the test is not whether the dispute between two officers was fiaatatgd; such a
showing is simply one way, albeit an unsurprisingly common one, to show that an fficer’
conduct mightbe purely privateFamily was at issue in boBarnaandBonenbergerbutprivate
conduct can occur for a variety of other reason$jasinez Parrilla-Burgos McNeeseMolera,

Bailey, SegretoRouse and other casesnply demonstratérhe test is not whether certain

1 Seesupranote 10.
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factors are met, but what those factors, in conteggn The absence of a family dispute here,
when the evidence establishes O#ficer Bailey never purported to invoke his official authqrity
means little at allNor, for the same reason, is it dispositive that the harMs. Washington-
Pope did not occur through hazing, aMiartinez Molera, or Segreto

Ms. Washington-Pope has one final argument. She contlest®fficer Bailey’s actions
“were directly connected to [his] execution of official duties,” so they could na been, in the
words used by thBarna Court, “purely private.”

Before [his] seizure of Washingtd?ope took place, .. Officer Bailey sbpped

the car and looked under the vehicle, because he heard noises, which Washington-
Pope did not hear. On the way to the third assignment, [he] thought a car was
following their patrol car. Then [he] went past the street that they were sdppose
to go for the third assignment, and [he] started to ramble. [He] then asked why he
was being criticized and Ms. Washington-Pope responded ‘Because you're . . .
tripping.’ Then [he] said ‘Say it again.” Immediately after [his] threat,
WashingtonPope was seized as. Officer Bailey’s police issued [G]lock was
aimed at her temple. [His] worlelated threat, that occurred-daty, in their

parked patrol car outside of their next assignment, was not premised on a family
dispute and was not ‘purely private.” Alsoigtabundantly clear that . Officer

Bailey placed his gun to Ms. WashingtBope’s head immediately after Ms.
Washington-Pope'’s criticisms of his job performance, which is directly cathect

to Bailey’s execution of his official duties. Finally, pathol the streets, stopping

at residences in need of assistance, and pursuing, stopping and searching the
inebriated driver all show [that] Officer Bailey was acting pursuant to figabf

duties on the night of the incident and he did not suddenly lesddhk of
government action when he did what he claims he doesn’t remember. [His]
conduct during his seizure of Ms. Washington-Pope does not fit within the
narrowly tailored exception best expresseBamenberger

Id. at 2223 (citation and footnote otbed).

First, that “Officer Bailey was acting pursuant to his official duties on idjiet of the
incident” is, again, unresponsive to whether he was acting pursuant to his offi@al (@utithat
is, purporting to do so)¥hen he allegedly assaulted Ms. Washington-Pblge Washington-
Pope asserts that he cannot “suddenly lose the cloak of government action” if redl spght

“patrolling the streets, stopping at residences in need of assistance, and pstspigg and
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searching [an] inebriated &gr,” but that is precisely what can happen, and what did happen
here.The question is not what Officer Bailey diddsvis members of the public with whom he
dealt as a police officer. The question is the nature of his interaction with &&hivgton-Pog.
Thatinteraction—the one at issue in this casevas purely private.

Secondeven if the Court draws the inference that Ms. WashinBtmpe’s “criticisms”
were jobrelated—and therefore leaving to one side the question of whether asking someone
(either seriously or sarcasticallyhether he has taken his medication is really a¢bdted
guestion—8 1983’s “under color of law” inquiry focuses not so muchtyrthe perpetrator
acted, buhow. As theBarna Court explained, “[i]f an individual is possessed of state authority
and purports to act under that authority, his action is state action. It is irreleaané tmight
have taken the same action had he acted in a purely private capacity.” 42 F.3daé&1€0
Basista 340 F.2d at 8@1 (“Assuming arguendo that Scalese’s actions were in fact motivated by
personal animosity that does not and cannot place him or his acts outside the scopenof Sect
1983 if he vented his ill feelings towards Basista . . . under color of a policemané’padg
Again,thewhyis relevant becausehelps toinform the howat the risk of tautologizinghe
ultimate question is, and has always bedmether the officer has acteal purported to act,
pursuant to his authority such that his conduct was not only his, butrelaonessthe State’s

Here,nothing about Officer Bailey’s conduct indicates that he was purporting to act
under state authority when he drew on Officer Washington-Pope; nor did any actual aiegurpo
stateauthorityadvancehis action. Just aa Martinez where “the unauthorizedsa of a
governmenissue weapon [waspo attenuated a link to hold together a section 1983 claim,” 54
F.3d at 987the fact that the “criticism” precipitatirttpe private violence may be joblated—or,

in Ms. Washington-Pope’s words, her “criticisms of his job performance, whairersly
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connected to Bailey’s execution of his official duties”—is too attenuatéding the private
violence under color of laDnce again, the “related to” language in the case law is a
restatement of the requirement that the officer either act or purport to acotirdal authority;
in that sense, his actiongcessarilyelate to his official authorityf they are taken under
pretense of law.

Here,the uncontsted verbal exchange betwéedficer Bailey and OfficeiVashington-
Popeindicates not that Officer Bailegcted under any authority, actual or purported. When she
asked him whether he was taking his medication, he ditehdter to stop criticizing his police
work and that he had the authority to conduct it however he saw fit. He never invoked leis polic
authority at all. Rather, when Officer Washington-Pope told him he was “f—griggipie
challenged her back: “Say it agaidfter another round or two of foul language, he drew. He
did nothing to invoke any authority as an officer, and Officer Washington-Pope, bgcheng
thought not that he had any such authority, but rather that he was known for taking thfiags too
in the past, or handling matters violently. Her instinctive reactions, to tryapesom the car
or to tase him or draw her own gun on him, were not the responses one would &aedficer
asserting official authoritythey were not how one would respond to a police officer acting
consistent with his general dutiegss theMartinezCourt explained,

[W]hen the victim is himself a fellow officer and the particular interaction

between the two officers is of a distinctively personal nature, it caergiy be

assumed that the aggressor’s official trappings, without more, will not lead the

victim to believe that the aggressor is acting with the imprimatur of the state and,

in turn, to forgo exercising his legal rights. The facts in this case ageusom

with this hypothesis. The campaign of terror that Valentin mounted was patently

personal in natur@nd Martinez unquestionably realized as munbeed, there

was not the slightest indication that Valentin’s conduct was undertaken pursuant

to the authority of his officePlainly, the fact that Martinez walked away

numerous times shows that he was not “so intimidated” by Valentin’s status as a

policeman “as to cause him to refrain from exercising his legal right[i]."at
1212.
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Martinez 54 F.3d at 988 n.6 (emphasis added) (second alteration in ori@iffad@r
Washington-Pope has not suggested that she doubted for a minute the propmesirud
Officer Bailey’s unlawful conduawith force of her ownBy her own account, if she could have,
shewould have*?

Though Officer Bailey’s alleged conduct, if it occurred, was unquestionablygiuont
was not under color of law. A remedy, if any were to be had, rieimt state court, but “[i]t is
well settled that an otherwise private tort is not ootted under color of law simply because the

tortfeasor is an employee of the statddrk, 51 F.3d at 1150.

Because Officer Bailey did not act under color of law for purposes of § 1833,
Washington-Pope cannot pursue her federal constitutional claims against him, anG@artise

inquiry vis-awvis Mr. Bailey is at an end. Accordingly, Mr. Bailey’s Motion to Dismissranged.

B. Claims Against the City of Philadelphia: Independent Municipal Liability

In Section C of its Memorandum accompanying its Motion for Summary Judgment, the

City of Philadelphia argues that “[i]f this honorable court dismisses [Mshilvgton-Pope’s]

12 The Court construes the contested issue of fact of whether Officer Baileyhzva
formed intent to point his gun at Officer Washington-Pope in her favor—i.e., it finds that he
could have done so, and did so, intentionally. This battle of the experts has taken place in the
parties’ submissions because, as they argue, intent is necessary for dARmmtiment seizure.
But if he acted intentionally, then surely he had motives, contrary to whatever Manglas-
Pope means to suggest when she states that Mr. Bailey “cannot recall havingiaey, iet
alone private ones.” Washington-Pope—Bailey Mem. at 21 n.3. Regardless, even if he cid not a
intentionally at all (and disregarding, for the moment, that at the summary judgngent sta
arguing in the alternative may hasensequences), he still would not have acted under color of
law. Officer WashingtosPope did not know until later that there was reason to believe he lacked
intent, and of course, whether an officer acts or purports to act under pretensesd la
guestion of an outward manifestation of intent rather than an opportunity to plumb the depths of
the perpetrator’s psyche.
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claims against Officer [Bailey] then the claims against the City of Philadelphisatsode
dismissed” because “if Plaintiff has not suffered a constitutional injuep, &hmunicipal liability
claim canot survive. City Mem. at 2021 (citing Collins v. City of Harker Heighf$03 U.S.
115 (1992)City of Los Angeles v. Helled75 U.S. 796 (198@percuriam) Grazier ex rel.
White v. City of Philadelphie828 F.3d 120, 124 (3d Cir. 2003)

The City’'s argument misunderstarttie law in this CircuitAlthough a municipality
cannot be liable under § 1983 under a vicarious liability th&eayswell v. Borough of
Homestead381 F.3d 235, 244 (3d Cir. 2004) (citintpnell v. Dep’t of Soc. Sery<l36 U.S.

658, 694-95 (1978)), that is not Ms. Washington-Pope’s argument. Rather, she contends, inter
alia, that‘Officer Bailey was merely a ‘causal conduit’ fibre constitutional violation committed

by the Defendant City” in the form of “a municipal policy or custom, or the deliberat
indifference of city officials in adopting any such policy or custom, or . . aihed to train and
supervise the city police officers.” WashingtBope—City Mem. at 24f course, these are the

only type of claims lefstandingafter Monell: “a municipailty can be found liable under 8§ 1983
only where the municipality itself causes the constihgiwiolation at issue,” such as through a
policy or customCity of Canton v. Harris489 U.S. 378, 385 (1989).

The issue that the Supreme Court has not addressed, however, is whether municipal
liability may lie independent of proof that a municipal employee violated the plaintiff
congitutional rights.In the Third Circuit, it may: “It is possible for a municipality to be held
independently liable for a substantive due process violation even in situations where iteone of
employees are liableBrown v. Commw. of Pa. Dep’t of HealtmErgency Med. Servs.
Training Inst, 318 F.3d 473, 482 (3d Cir. 200@jting Fagan v. City of Vineland (Fagan, 2

F.3d 1283, 1292 (3d Cir. 1994)). agan v. City of Vineland (Fagan, the Third Circuit Court
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of Appealsconsidered the liability of police officers and the municipality for a{sigbed car
chase that ended a serious accident causing death and $ge22. F.3d at 1287. Reconsidering
en banc irFagan Il only the liability of the individual police officers who chased plaintiff’s, car
22 F.3d 1296, the Court of Appeals held that “[t]he pursuing officers are liable unden sect
1983 if their conduct ‘shocks the conscienc&dygan | 22 F.3d at 1292Hagan landFagan I
were released contemporaneously Bagan Iwas reinstated in manner consistent with the en
banc decisionFagan | 22 F.3d at 1287 n.1).

TheFagan ICourt was confronted with the question of “whether a municipality can be
held independently liable under section 1983 in a police pursuit case when none of thg pursuin
police officers are liable” because they had been dismissed at summary jutigoearge their
actions did not violate the Constitutidfagan | 22 F.3d at 129IThe Fagan ICourt explained
that

[ulnderMonell andCanton a municipality can be liable for a policy of failing to

train police officers only if that policy caes a violation of the plaintif§

constitutional rights. ThESupreme]Court, however, did not address whether

municipal liability is possible if none of the inadequately trained paolftieers
individually violates the Constitutiol.

Id. Narrowly readng City of Los Angeles v. Helle475 U.S. 796to stand for the limited
proposition that Fourth Amendment claims brought not independently against the nitiyicipa
but only against an individual officer with the municipality joirestause it might bear
“respondeat superiddiability, could not survive if thelaim against thendividual officerfailed,

theFagan ICourt held that

13 Indeed, this proposition is also all ti@allins v. City of Harker Height$03 U.S. 115,
stands forSedd. at 122 (emphasizing “the separate character of the inquiry into the question of
municipal respnsibility and the question whether a constitutional violation occurred” and
explaining that “[the city isnot vicariously liable under § 1983 for the constitutional torts of its
agents: It is only liable when it can be fairly said that the city itsétfedsvrongdog); Brown,
318 F.3d at 482 (citingollins, 503 U.S. at 122, for the proposition that “for there to be
municipal liability, there still must be a violation of the plaintiff's constitutional rights”)
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a substantive due process case arising out of a police pursuit, an underlying
constitutional tort can still exist even if no individual police officer violated the
Constitdion. Unlike inHeller, the plaintiffs in this case brought separate,
independent constitutional claims against the pursuing officers and the City.
These claims are based on different theories and require proof of differensact
and mental states. Thensuing officers are liable under section 1983 if their
conduct “shocks the consciencédgan v. City of Vineland2 F.3d 1296 (3d Cir.
1994) (in banc). The City is liable under section 1983 if its policymakers, acting
with deliberate indifference, impi@ented a policy of inadequate training and
thereby caused the officers to conduct the pursuit in an unsafe manner and deprive
the plaintiffs of life or liberty.

A finding of municipal liability does not depend automatically or
necessarily on the liabilitgf any policeofficer. Even if an officers actions

caused death or injury, he can only be liable under section 1983 and the

Fourteenth Amendment if his coradifshocks the consciencdd. The fact that

the officer's conduct may not meet that standard does not negate the injury

suffered by the plaintiff as a result. If it can be shown that the plaintférealf

that injury, which amounts to deprivation of life or liberty, because the officer

was following a city policyeflecting the city policymakersieliberate

indifference to constitutional rights, then the City is directly liable undéiosec

1983 for causig a violation of the plaintif§ Fourteenth Amendment righishe

pursuing police officer is merely the causal conduit for the constitutional

violation committed by the City.

Fagan | 22 F.3d at 1292 (emphasis addgdptnote omitted)

Ms. Washington-Pope has argued thagjanappliesto her facts At this stagef the
litigation, without more, the Court must agree and allow discovery to contimDéicer
Bailey’s conduct deprived Ms. Washington-Pope of her liberty (not to mention the ob\ioats—
it risked her life), then even if Officer Bailey was in a diabetic trancelymteng him from
developing any intent, and so did not himself violate Ms. Washington-Pope’s constitutional
rights, the City’s potential independent liability must be evaluated. The the@yplained by
theFagan ICourt, is that the perpetrating officer, although he does not commit a violation
himself, acts as a “causarduit for the constitutional violation committed by the Citgl”

At oral argument, the City countered tlagan I“created a very narrow exception to the

traditional rule, that cities may not be held liable” absent an underlying coiosidtiolation
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by an officer they employ. Tr. 18:15-17. And this exception, the City contends, “haseemy b
[applied] to other substantive due process claims,” whereas here, “we arglabtihat is

clearly a Fourth Amendment claim.” Tr. 1873But there & two problems with this contention.
First, in addition to her Fourth Amendment claim against Officer Baillsy, Washington-Pope
has alsadbrought a Fourteenth Amendment due process claim ag@msthus,even if the

City’s readingFagan lis correct (ie., that it only extends to underlying substantive due process

violations), then her independent claim against the City must &tand.

14 Mr. Bailey argues that M&Vashington-Pope’s Fourteenth Amendment substantive due
process claim against him must be dismissed because “[c]laims of excessilte-torce
presumably, seizure—“must be analyzed under the Fourth Amendment.” Bailey M. at
(citing Graham v. Connqr490 U.S. 386, 395 (1989)). His argument also seems to adopt the
reasoning of the Supreme CourtAlbright v. Oliver 510 U.S. 266 (1994), that, in essence,
where a particular constitutional amendment provides the standard by which teeggdl
conduct should be judged, a substantive due process claim may not lie.

But thisargument is unavailing, and would continue to be if tiitg @self made itlater. For
one, as the Supreme Court explaine@aunty of Sacramento v. Lewis

[W]e explained thaGraham

“does not hold that all constitutional claims relating to physically abusive
government conduct must arise under either the Fourth or Eighth
Amendments; ratheGGrahamsimply requires that if a constitutional claim
is covered by a specific constitutional provision, such as the Fourth or
Eighth Amendment, the claim must be analyzed under the standard
appropriate to that specific provision, not under the rubric of substantive
due process.United States v. Lanigb20 U.S. 259, 272, n.7 (1997).

Substantive delprocess analysis is therefore inappropriathis case only if
respondentstlaim is “covered by’hie Fourth Amendment. It is not.

523 U.S. 833, 843 (1998). The Couitustrated the point by saying that no Fourth Amendment
seizure would takplace where @ursuing police car sought to stop the suspect only by the show
of authority represented by flashing lights and continuing pursuit, but acclgesttgdped the
suspect by crashing into hitrid. at 844 (citation and internal quotation marks omitted).

Here, as in theewisCourt’s hypothetical, there aserious questionss to whether, separate

and apart from the “under color of law” analysis, Officer Bailey’s condocseptember 24,
2010, is covered by the Fourth Amendment. For instaheeg isa genuine issue of material fact
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But it is alsonot clear that the City’s reasoninguld in factbecorrect—or that the
Third CircuitCourt of Appealhaseven addressed this particular, rare €ase., if Ms.
Washington-Pope had brougirily a Fourth Amendment claim and it failed for want of conduct
“under color of law.” The question is whether the Qiself has comntied an independent
constitutional violationSeeHarris, 489 U.S. at 385. IndeeBagan Istands fothe proposition
thatthe City can independentiyolate the Constitution if it has policy, practice, or custom of
deliberate indifference thatuses the deprivation of some constitutigigdit through the
actions of an officer, the “causal conduif,”as Ms. Washingto#ope alleges, the City had a
policy, practice, or custom pursuant to which it was deliberately indiffevemtserious risk that
Officer Bailey or diabetic officers like him migldeprive other individuals of their life or liberty
interestsand an officer does deprive an individual of such an interestthlbsge officers will
have acted as a conduit through which the City caused constitutional harm.

The City’s citationto Grazier ex rel. White v. City of Philadelphi2a28 F.3d at 124 n.5,
seeCity Supp. Mem. at 1 (Docket No. 21), is not to the contrarGrhzier, the Third Circuit
Court of Appeals applieHeller, 475 U.S. 796, and held that because the jury had determined

that the police officers’ conduct “did not violate the plaintiffs’ constitutionddtsg. . Heller

as toOfficer Bailey's mental state on September 24, 2010, although for purposes of the
substantive due process inquiry here, Ms. Washington-Pope may want to change hartargume
See also, e.gid. at 843-44 (The FourthAmendment covers only ‘searches and seizures,’
neither of which took place here. No one suggests that there was a search, and . . . a Fourth
Amendment seizure does not occur whenever there is a governmentally cangeatitar of an
individual's freedom bmovement (the innocent passerby), nor even whenever there is a
governmentally caused and governmentdéigiredtermination of an individuad' freedom of
movement (the fleeing felon), but only when there is a governmental terminati@eadrn of
movementhrough means intentionally appliédcitations and internal quotation marks

omitted)) But d. supranote 12.

Second, even if Ms. Washington-Pope’s substardue process claim aigst Officer Bailey

were to fal, that would not bring her claim against the City ouEafjan Is domain for the
reasongliscussed below.

50



precludes a finding of municipal liability against the Cit@razier, 328 F.3d at 124. In a
footnote citingFagan | theGrazier Court explained that “[o]ur Court has distinguisliezller

in a substantive due process context,” but “[h]ere, howeverHiier and unlikeFagan the
qguestion is whether the City is liable for causing its officers to commit constitutimtetions,
albeit no one contends that the City directly ordered the constitutional violatidrst™124 n.5.
Thus, “once the jury found that [the police officers] did not cause any constitutionglihao
longer makes senge ask whether the City caused them to dddt. The Grazier Court also
noted that th&aganCourt had “carefully confineBaganto its facts: a substantive due process
claim resulting from a police pursuit,” wherddsller andGrazier “involve primarily a Fourth
Amendment excessive force clainhd:

But for one, although it may apply primarily to substantive due process ckeagen lis
not confined to police pursuits—and not so, in fact, by the Third Circuit Court of Appeals’ own
statementsSee, e.g Sanford v. StilesA56 F.3d 298, 314 (3d Cir. 2006) (“lBrown], 318 F.3d
at 482, we held that it is possible for a municipality to be held independently lialale fo
substantive due process violation even when none of its individual employees is lialdeekow
we emphasized that in order for municipal liability to exist, there must still be a viotdtiba
plaintiff's constitutional rights.”)Carswell 381 F.3dat 244 (“District Courts must review
claims of municipal liability independently of the section 1983 claims against the individual
police officers.” (quotingKneipp v. Tedderd5 F.3d 1199, 1213 (3d Cir. 1996gpgan | 22
F.3dat1294); Brown 318 F.3d at 482. Even if Ms. Washington-Pdixe, the plaintiffs in
Heller andGrazier, had notpresentedubstantive due process claims against both Officer Bailey
and the CityGrazieris at bestinappositelt is difficult to escape the tautological maze of the

Grazieropinion—because there is no constitutional violation, there can be no constitutional
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violation. Grazierthus stands for the proposition that if the police officers did not use Fourth
Amendment excessive force, the City cannot be liable for causing them to ussveximese (or,
presumably, for using excessive force through th&ui) the case that th@razier Court did not
confront,andwhich would be analogous here, would be if the police officers there had, in a
healthrelatedtrance, used excessive force but had done so unintentionally, such that they could
not be individually liablewhereaghe City had a custom, policy, or practice pursuant to which it
was deliberately indifferent to the known risk of such conduct by offigghssuch significant
chronic conditions, including the named individual defetglamder its command-hat this
scenario may sourfdctually unlikelydoes not mean it would not lead to liability as a matter of
law underFagan 1

By contrasttheFagan ICourt was dealing with a more plausible scenamieyvhichthe
distance between what tb#ficers had done and what the City had done could render the City
liable even if the officers were not. Indeditg ostensibleeason that an officer caerve as a
causal conduivhile not committing a constitutional violation in his own righthat the
standards for individual officers and municipalities difféshocks the conscience” for the

former and deliberate indifference for the lat@eeid.™ Although he Fagan ICourt was not

15 As the Third Circuit Court of Appeals pointed ouBrown, “the [Supreme] Court has
instructed that ‘deliberate indifference’ is the necessary standard in omesablish 8983
liability of a municipality.” 317 F.3d at 479 (citindarris, 489 U.S. at 388). In another case, the
Third Circuit Court of Appealsxplained,

As we noted ifMark, some inconsistenakists in this circuit as to the standard

of care to be applied to the underlying constitutional violation in policy, custom or
prectice cases. 51 F.3d at 115331.InFagan I, we interpretedCollins to hold

that the appropriate test in all substantive due procsss awhether the
defendant’s actions shock the consciematgciting Fagan I, suprg. In

articulating the standard of care for municipal liability, however, weagxgdl

that the shockdhe conscience standard applied to determine the liability of the
pursuing police officers under section 1983, while a deliberate indifference
standard applied to determine the municipaditiability. Id. (QquotingFagan v.
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confronted with a scenario, like the one here, in wtethindividual officer did not violate the
Constitution because he did not act under color of law (or, if a jury were to so find, bleeause
lacked the requisite intent to effectuate a Fourth Amendment seizeven “shock the
conscience”), itsationaleis broad enough to encompass Ms. Washingtope’s claim, where
there was no violation by an individual officer because he did not act under color of law:

If we conditioned municipal liabilitpn an individual police offices liability in

every case, inight lead to illogical results. A municipality would escape liability
whenever the conduct of the acting police officer did not meet the “shocks the
conscience” standard, even though municipal policymakers, acting with deliberat
indifference or even male, implemented a policy which dictated his injury
causing actions. It is easy to imagine a situation where an improperly trained
police officer may be ignorant of the danger created by his actions and inflicts
injury. Meanwhile, the city’s policymakers,ithv a wealth of information

available to them, are fully aware of those dangers but deliberately refuse to
require proper training. The officer may escape liability because his catiduct

not “shock the conscience.” It does not follow, however, that the city should also
escape liability. The city caused the officer to deprive the plaintiff of restjip

the city therefore has violated thajpitiff s Fourteenth Amendment rights.

Fagan | 22 F.3dat 1292 (3d Cir. 1994). And, as explained above, the Third Circuit Court of
Appeals appears not to have been confronted with a case in which a constitutional harm
cognizable under any other amendment (say, the Fdwathheen established in all respects
except for an intent or color of law element. Such casesdvibeudistinct fronHeller and
Grazier, in which juries found that no corstiional harm at all was caused because sfmace

independent municipal liability would potentially exist for a finding that the Cdgl#berate

City of Vineland 22 F.3d 1283, 1292 (3d Cir. 199&rgan ))). AlthoughCity of
Cantonpredated our opinions agan 1& Il and the Supreme Court’s decision

in Collins, we continue to recognize the application of the deliberate indifference
standard to ascertain municipality liabilag the constitutional standard in failure
to train police officers caseSee, e.gBeck v. City of Pittsburgl89 F.3d 966,

972 (3d Cir. 1996).

Kneipp 95 F.3d at 1212 n.27.
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indifference, through a policy, custom, or practice, caused the constituticioddive behavior
by the individual officers.
In any case, otwithstanding any persuasive power the Cigffert to distinguishFagan

| might have, Ms. Washington-Pdpé&ourteenth Amendmesubstantive duprocess claim
against Officer Baileyalso means thaven if the Third Circuit Court of Appealgould limit the
Fagandoctrine in the hypothetical circumstances described altestdl applies here. Though
Fagan Ihas been criticize®f and several otheoarts ofappeals, declining to follow ihave
thereby created a circuit splitFagan Iremains the law of thihis Circuit. See, e.g.Sanford

456 F.3dat314;Brown, 318 F.3d at 482.

18 For criticism within the Third Circuit, see, for exampiéark, 51 F.3d at 1153 n.13.

7 For instance, the Seventh Circuit Court of Appeals explained:

We note that a recent Third Circuit decisidradian |, held that a city could
be liable undeMonell even though the individual officer was not liabtagan
attempts to distingah Heller on the grounds that ideller, the plaintiff was only
seeking to hold the City of Los Angeles liable under a theorgsgfondeat
superior. That cannot be the case since Monell expressly holds that there is no
cause of action farespondeat superidrability against a municidacorporation
under 42 U.S.C. § 198Blonell, 436 U.S. at 694-95. Thus we choose to follow
the clear holding oHeller that *[i]f a person has suffered no constitutional injury
at the hands of the individual police offictre fact that the departmental
regulations might have authorized the use of constitutionally excessoeei$
quite beside the pointHeller, 475 U.S. at 799.

Thompson v. Bogg83 F.3d 847, 859 n.11 (7th Cir. 1994¢cordTreece v. Hochstetle13
F.3d 360, 364 (7th Cir. 200Qgiting Thompsoj Estate of Allen v. City of Rockfqré49 F.3d
1015, 1022 n.9 (7th Cir. 200®)iting Treec@. Several other courts of appeals have also
explicitly disagreed witlragan land held that municipalities canna independently liable
where their officers have committed no constitutional violatgee, e.gEvans v. Averyl00
F.3d 1033, 1039-40 (1st Cir. 1996)W]e believe that thé-aganpanelimproperly applied the
Supreme Cours teachings); Spencer v. Rthe 659 F.3d 142, 150 (1st Cir. 201)T]he
absence of an anchoring constitutional violation dooms the claim that thei&tygroperly to
train the officersSeeEvans v. Averyl00 F.3d 1033, 1040 (1st Cir. 199%)cert. denied132 S.
Ct. 1861 (2012)Young v. City of Mount Ranie238 F.3d 567, 579 n.9 (4th Cir. 20@1)he
Parents urge us to ignore our own cases and instead accept the analysis of thecltddDrt
of Appeals. We are, of course, bound by the precedent in our own ticitation omitted));
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Trigalet v. City of Tulsa239 F.3d 1150, 1154-55 & n.4 (10th Cir. 2001) (noting that “[sJupport
for our position is found in the decisions of our sister circuits as well” (citinrgstasd “[o]ther
courts have disagreed with thRagandecision” (citing cases)Best v. Cobb Countp39 F.

App’x 501, 504 (11th Cir. 200{per curiam)*Although the police pursuit ended tragically,
there was no constitutional violatioConsequently, the plaintiffs’ claim against the county
cannot survive summary judgmeén(citing Fagan Iwith abut seg).

The law in twocourts of appeals is less cldart potentially more nuanced. In thegghth
Circuit, for example,

[t]he appropriate question undéeller is whether a verdict or decision
exonerating the individual governmental actors can be harmonized with a
concomitant verdict or decision imposing liability on the municipal entity. The
outcome of the inquiry depends on the nature of the constitutioratior
alleged, the theory of municipal liability asserted by the plaintiff, and tfenskes
set forth by the individual actors. We do not suggest that municipal liability may
be sustained where there has been no violation of the plaintiff's constitutiona
rights as a resubf action by the municipalitg’ officials or employees. After all, a
municipality can act only through its officials and employees. However,isitgat
may arise where the combined actions of multiple officials or employees may
give rise to a constitutional violation, supporting municipal liggilbut where no
one individuals actions are sufficient to establish peeddiability for the
violation.

Speer v. City of Wynn276 F.3d 980, 986 (8th Cir. 2002)tations omitted)see als Moyle v.
Anderson571 F.3d 814, 818 (8th Cir. 2000 here need not be a finding that a municipal
employee is liable in his or her individual capacity before municipal liability ttaoha” (citing
Speer 276 F.3d 980))But seeSanders v. City of Minneapali474 F.3d 523, 527 (8th Cir. 2007)
(“Without a constitutional violation by the indiwidl officers, there can be ndl883 orMonell
failure to train municipal liability). And in the Secon@ircuit,

underMonell municipal liability for constitutional injuries may be found to exist
even in the absence of individual liability, at least so long as the injuries
complained of are not solely attributable to the actions of named individual
defendantsCf. City of Los Angeles v. Helle475 U.S. 796, 798-99 (1986) (per
curiam) (where alleged constitutional injury is caused solely by named individ
defendant who is found not liable, municipal liability cannot lie). It is therefore
possible that a jury could find the Commission and the County of Oliatde

for the alleged violations of Barrett's First Amendment rights even after finding
that Lee and Colonna are not liable. Lee and Colonna may have beersthe mo
prominent figures in Barrett's terminatiotiiey may have issued plaintsf’
termination letter. But the Commission is a matember body that makes its
determinations as a group, and many of the adverse employment actions
complained of by Barrett, including the decision to terminate him as Executive
Director of the Commission, were taken hg Commission as a whole, not by
Lee and Colonna by themselves. It is therefore possible that the defendant
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For these reasons, the Codehiesthe City’s Motion for Summary Judgmentrere
specifically, Section C of its Motierwith prejudice because it is an incorrect account of the
governing law. Further discovery will determine whether Ms. Washingtgpe has raised a
triable issue of facfTo prevail on heFourteenth Amendentindependent municipal liability

claim, she will ultimately have to prove ththe City had a policy or custom of failing to train or

commissioners did nats individuals violate Barrest’rights, but that the
Commission did

Barrett v.Orange Cnty. Human Rights Comm1®4 F.3d 341, 350 (2d Cir. 1998ut seeDodd
v. City of Norwich827 F.2d 1, 9 (2d Cir. 198{®ratt, J., dissenting) (criticizing the majority
becauséto applyHeller, where the police officer did not follow the allegedly unconstitutional
municipal policy, tohis case where Laraodfollowed the city’s gun use policy to the letter’,
establishes a ‘reverse respondeat supegprantiple to the effect that the city cannot be held
liable unlesghe officer is also held liable™).

By contrast, the Ninth Circuit Court of Appeals has agreed kathen | SeeFairley v.
Luman 281 F.3d 913, 917 (9th Cir. 200@er curiam)“The district courtlid not err by
denying the Citys motion for judgment as a matter of law onNanell claim based on the
jury’s exoneration of the individual officers alone. If a plaintiff establisigesuffered a
constitutional injury by the City, the fact that individual officers are exairdrismmaterial to
liability under 81983); id. at 917 n.4 (This is true whether thofficers are exonerated on the
basis of qualified immunity, because they were merely negligent, or for oillnee faf proof.”
(citing, inter aliafagan | 22 F.3d at 12994)); accordTsao v. Desert Palace, In&98 F.3d
1128, 1142-43 (9th Cir. 2012We have repeatedly held th4ijf a plaintiff establishes he
suffered a constitutional injury by the City, the fact that individual office¥s&onerated is
immaterial to liability under 8983.”” (quotingFairley, 281 F.3d at 917)).

Still other couts of appeals have avoid#dte questionthus far.SeeCarnaby v. City of
Houston 636 F.3d 183, 189 (5th Cir. 201(IWe have yet to address, directly, whether a
municipality can ever be held liable for failure to train its officers adetyuathere the fiicers
did not commit any constitutional violation; we need not decide that issue here. Eheen if t
answer were in the affirmative, Mrs. Carnaby has not produced sufficient evidaneettall
the requirements for municipal liability, Gray v. City oDetroit, 399 F.3d 612, 617 (6th Cir.
2005)(“Other circuits have also concluded that a municipality may be liable Muiezll even
though no employee is liable. .Assuming for the sake of argument that this Circuit permits a
municipality to be held &iblein the absence of any employgeommitting a constitutional
violation, the remaining question for us then is whether the City’s policynsialecisions
regarding suicide prevention were themselves constitutiooktians, as plaintiff contends.”
(citing Fagan | 22 F.3d at 1294; Estate of Harbin v. City of Detrqii47 F. App’x 566, 575
(6th Cir. 2005) (Russell, J., concurring in the judgmérithe court does not have to find any
particular officer liable before the City can be held liable thatcourt must find that the City
caused a violation of Plaintiff's rightqciting Gray, 399 F.3d at 617)).
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supervise as well as “a direct causal link between [that] municipal poliaystora andhe

alleged constitutional deprivationarris, 489 U.S. at 385. Those are questions for another day.

CONCLUSION

For the foregoing reasons, Mr. Bailey’s Motion for Summary Judgment iSNGEBR
and all claims against him are dismissed. The City of Phgades Motion for Summary
Judgment is DENIED, with prejudice only as to Section C, and discovery may corginue a

between the City and Ms. Washington Pope.

An Order consistent with this Memorandum follows.

BY THE COURT:

S/Gene E.K. Pratter
GENE E.K. PRATTER
United States District Judge
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