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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DEVON BROCK and MARY BROCK , : CIVIL ACTION
Plaintiffs,
v NO. 12-5055

HARRAH’S ATLANTIC CITY PROPCO,
LLC, and HARRAH'S ATLANTIC CITY
OPERATING COMPANY, LLC,

Defendants

DuBois, J. March 6, 2013

MEMORANDUM

INTRODUCTION

Plaintiff Devon Brock claimathat he spped and fell ad hotel and casino owned and
operated by defendaritiarrah’s Atlantic City Propco, LLC and Harrah’s Atlantic City
Operating Company, LLCDefendant nowmove to dismiss, or in the alternative, to transfer the
case to the District of Nederseyon the ground that this Court lacks jurisdiction and venue is
improper. For the reasons set forth belthve, Court denies that part of the nootiseeking
dismissal and grantbat part of the motion that seeks transfer of the case to the United Sta
District Court for the District of New Jersey
. BACKGROUND

Plaintiff Devon Brock spped and fell in a bathroom at Harrah’s Atlantic Cayotel

and casino in Atlantic City, New Jerseg August 10, 2016. (SeeCompl at 1] 18, 20.)He and

! The defendants’ motion and noticeremovalset forth that the accident occurred in New
Jersey. However, no such allegation is contained in the Complaint. Notwithstandiiagthat
because the location of the accident does not appear to be contested, the Courtlaasiimes
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his wife Mary Brock residents of GilleftPennsylvaniaglaim that they were enticed to travel to
Harrah’s because of defendants’ direct mailings that offerecsfags. (PIs’. Sur Reply, at 5.)
They allege that “the only reason that Plaintiffs were at the Defendetddilishment was
because of the invitation from the Defendants to the Plaintiftd.) The Brocks also contend
that defendants hire Pennsylvania employe@sl.)

The Brockdiled a negligence actioagainstleven Harrah’'entitiesand one individual
in the Philadelphia County Court of Common Pleas. Although many of the original defendant
are Pennsylvania citizens (as are the Brodks)defendanteemoved on fraudulent joinder
grounds. The Brocks responded by filing a motion to remand. The parties then reached an
agreement with respect to theper defendants and whether the case would proceed in federal
court or state court. Defendants identified the two entiiasowned and operated the Harrah's
facility atwhich the accident at issue in this case occukiedrah’s Atlantic City Propco, LLC
and Harrah’s Atlantic City Operating Company, LLC. (Sw#der dated December 6, 2012,
Document No. 15.) Those two companies, both of which are diwveesesubstitute for the
defendants originally named in the Complaint, and pursuant to the agreemeasetiveas to
remain in federal court.

Therewas howevera major ambiguity in the agreement: whetherdhasewould

proceed in federal court geneyadlr in the Eastern District of Pennsylvania specifically. Each

occurred in New Jerseylhe Court notes that the burden is on the plaintiffs to prove that
jurisdiction exists.Imo Indus., Inc. v. Kiekert AG, 155 F.3d 254, 257 (3d Cir. 1998).

% The Brocks’ assertions regarding defendants’ enticing mailings and yenesio of
Pemsylvania citizens are contained in their Sur Reply, and they are not supportsgd by an
evidence.



party views the agreement differently. According to the defendants, they steshthle case by
identifying the two correct defendant®Vith only diverse defendants in the case, all parties
agreed that iB Court had subject matter jurisdiction and the motion for remand was no longer
appropriate. The Brocks have a different version of events. They claim thagtieey not to
pursue their motion to remand in exchange for defendants’ consent to personal jurisdettion a
agreement to proceea theEastern District of Pennsylvania.

Defendantsiow move to dismiss the Brocks’ Complaint or in the alternative, to transfer
the case to the District of New Jersey. Theation is based on lack of personal jurisdiction and
improper venue.

1. LEGAL STANDARD

Rule 4(e) of the Federal Rules of Civil Procedure “authorizes persondigtios over

non+esident defendants to the extent permissible under the laws of the stateheltksérict

court sits.” _Pennzoil Prods. Co. v. Colelli & Assocs., 149 F.3d 197, 200 (3d Cir. 1998).

Pennsylvania’s long-arm statute permits courts to exercise persongicjiois over nonresident
defendants “to the constitutional limits of the Due Process Clause of thedtdirte
Amendment.”1d.; 42 Pn. CONs. STAT. § 5322(b).

Once a defendant has filed a motion to dismiss for lack of personal jurisdiction, the

burden rests on the plaintiff to prove that jurisdiction exists in the forum gtatelndus., Inc.

v. Kiekert AG, 155 F.3d 254, 257 (3d Cir. 1998). When considering the motion, the court

construes any factual averments and resolves all doubts in the pkfatifhr. Pinker v. Roche

Holdings Ltd, 292 F.3d 361, 368 (3d Cir. 1996).

A court may obtain personal jurisdiction over a defendant in one of two ags, the



court has general jurisdiction if the defendant has engaged in “systematmdind@us”
contacts with the forum state and the exercise of jurisdiction is “reason&tdécopteros

Nacionales De Colombia v. Ha#t66 U.S. 408, 416 (1984). Second, the court has specific

jurisdiction if “the defendant purposefully establishe[s] ‘minimum contactdie forum.” BP

Chems. Ltd. v. Formosa Chem. & Fibre Corp., 229 F.3d 254, 259 (3d Cir. 2000) (quoting Burger

King Corp. v. Rudzewicz, 471 U.S. 462, 474 (1985)).

V. DISCUSSION

Defendants argue that this Court lacks personal jurisdiction. They contend that the
accident occurred in New Jersey and that the Court does not have specific or gasdietign
overthem The Brocks respond with numerous argumastowhy there ispersonal
jurisdiction: (A) defendants agreed not to contest jurisdiction and averred in their Notice of
Removal that personal jurisdiction exid8) defendants have sufficient contacts with
Pennsyhania;(C) defendants were served in Pennsylvaam (D case law establishes that
New Jersey casinos are subject to personal jurisdiction in this Court.

The Court rejects these arguments and will address each in turn. Becausethe Cour
concludeghere & no personal jurisdiction over defendants, it will not address defendants’
second argument that venue is improper.

A. Agreement not to Contest Personal Jurisdiction and Averment in the Notice of
Removal

As discussed above, the parties do not dispute thegraement was reached with
respect to proceeding in federal court. However, the parties have differgnohgeof the

specifics of the agreement. According to the defenddatense counséalentified the two



proper Harrah's entities. As they were both divedségndants claim thahe Brocks agreed not
to pursue their motion to remand. In contrdst, Brocks assert that defendardssented to
personal jurisdiction and agreed that the case wautéin in the Eastern District of
Pennsylvara. TheBrocks bear the burden of showing that an agreement regarding personal
jurisdiction existed, and they have not satisfied that burden.

In support of their contention that defendants consented to personal jurisdiction, the
Brocks submitteén emailfrom plaintiffs’ counseldatedNovember 21, 201that states, “As
discussed, we believe we have come to a resolution in our issues and propose the falowing
per our conversation. In exchange for the naming of defendants . . . defendants willesit cont
and o defend that this cause of action remain in the Eastern District of Pennsylv@isg’

Resp. Ex. C.) Defense counsel resportmeemail on the same daté look forward to
reviewing your proposed stipulation.1d() The email from plaintiffs’ counsel states that the
agreement not to contest the case remaining in this Court was a proposal.l\Suelanse
counsel’s response refers to reviewing a proposed stipulation. This email exdoasgot
establish that an agreemeagarding personal jisdictionwas ever reached.

The Brocks also submitted “Plaintiffs’ Joint Case Management Plan” asne@af an
agreementvith respect to personal jurisdictiont states, “Defendants have agreed not to contest
and/or defend and agree that this cause of action shall remain before this Honorable tGeurt
United States District Court for the Eastern District of Pennsylvani’ [ at 11.2.) However,
this document was submitted to the Court unilaterally by plaintibisnse] in violation of Rule
26(f) which requires a joint submission. There is no evidence that any of the provisioas of t

so-called Joint Case Management Pheare agreed toSignificantly, at the Preliminary Pretrial



Conference on December 6, 2012, the proper defendants wetieusedbas agreedyut neither
counsel mentioned an agreement that the case would proceed in the EastetroDistric
Pennsylvania.

Finally, the Brocks argue that defendants “averred that this Honorable Court had
jurisdiction, both personal and subjectttenin nature, when the[y] filed their Notice of
Removal and Amended Notice of Removal.” (PIs.” Resp. at 8.) However the originzd Nt
Removal and the Amended Notice of Removal merely state that this Court has mattjec
jurisdiction based on diversity of citizenship. (Notice of Removal, 11 9, 13; Amendext bt
Removal, 11 19, 23.) The notices do not refer to personal jurisdiction. Moreover, removal in

and of itself does not constitute consent to personal jurisdicidmona v. Manypeny, 451

U.S. 232, 242 n.17 (1981) (“[I]f the state court lacks jurisdiction over the subject matter or the
parties, the federabairt acquires none upon removal.”).

The Court thus concludes that the Brocks haveestblishedhat defendants consenit
to personal jurisdiction.

B. Contactswith Pennsylvania

The Brocksnext contendhat defendants have sufficient contacts with Pennsylvania
because defendants hired Pennsylvania employees and sent direct mailieg®razkshat
invited them to come to &frah’sand offeredreestays Plaintiffs have provided the Court with
no evidence to support these contentions. However, even if the assertions are true, they do not
establish personal jurisdiction. While the Brocks do not distinguish between withetber
contacts support general or specific jurisdiction, the Court will addressygecbfpersonal

jurisdiction in turn.



(@) General Jurisdiction

Defendantsemployment of Pennsylvanitizens wouldnot constitutésystematic ad
continuous” contacts with Pennsylvani@eeHelicopteros466 U.Sat416. InHelicopterosthe
Supreme Court stated that it could not “concludettiafact thafdefendant] sent personnel into
Texas for training in connection with the purchase of helicopters and equipmiest Stadte in
any way enhanced the naturdaéfendant’slcontacts with Texas.ld. at 418. In this case, the
Brocks do not even allege that defendants’ employees entered Pennsylvania in@omigcti
their job They merely assert that defendants hired “Pennsylvania employPé&s.’S(r Reply
at 45.) That allegation does not establish general jurisdiction.

Plaintiffs also assert thdefendants sent, and continue to send, direct mailings to the
Brocks in Pennsylvania on a monthly basis. “Howetaggeed mailings, aloe, do not support
general jurisdiction. Courts in this district have consistently held that adwestise and
solicitations, including direct mailings and voucher offers, are not, by theesssubstantial
enough to meet the hightandard for the exercise of general personal jurisdictibmgo v.

Harrah’s Entm’t, Inc., 1@v-7032, 2011 WL 2621396, at *3 (E.D. Pa. July 1, 2011) (internal

guotations and citations omitted).
Thus, this Court does not have general jurisdiction over the defendants.

(b)  Specific Jurisdiction

The Brocks also argue that “the only reason Plaintiffs were at the Defendants’
establishment was because of the invitation from Defendants to the Plain#fs.”Sur Reply
at 5.) In other words, they claithat hut for “the invitation,” Devon Brock would never have

been injured.



In order to establish personal jurisdictigtaintiffs’ claims must arise out of or relate

to” a purposeful contact with the forum state. O’Connor v. Sandy Lane Hotel Co., 496 F.3d 312,

318 (3d Cir. 2007).“[A] Ithough the analysis may begin with but-for causation, it cannot end
there” 1d. at 322 “[S]pecific jurisdiction requires a closer and more direct causal connection
than that provided by the bitdr test” Id. at 323. The animating principle behind the
relatedness requirement is the notion of a tacit quid pro quo that makes litigatieriarutn
reasonably foreseeablleld. at 322. Outof-state residents whexercisethe privilege of
conducting activities within a stagmjoythe benefits and protection of the stat@ws; in
exchange, they must submit to jurisdiction over claims that arise from or relats¢o tho
activities” Id. at 322. (internal quotatiorand alterations omitted.jThe causal connection can
be somewhat looser than the toohcept of proximate causatidout it must nonetheless be
intimate enough to keep the quid pro quo proportional and personal jurisdiction reasonably
foreseeable.”ld. at 323 (internal citations omitted).

The court inLingo addessed a very similar casethat ofthe Brocks! That case
involved a different Harrah'’s business, the Rio All Suite Hotel and Casimas Vegas, Nevada
Lingo, 2011 WL 2621396, at *1. The defendants sent plaintiff Carol Lingo “numerous
invitations dfering her a complimentary stay at the Ridd. While at the hotel, Lingo slipped
and fell in the showerld. The court concluded that the mailings did estiablish specific
jurisdiction, stating® The fact that Defendants sent Plaintiff an adviagisnailer does not make
Defendants subject to specific jurisdiction in Pennsylvania for any andrsdina injuries that
Plaintiff may sustain on Defendahtgemises in NevadaA slip-andfall injury in the hotéls

shower does not directly and closedjyate to Defendaritsontacts with the forum. The links in



the chain of causation between Defendasuatacts and the asserted injury are too remote to
find specific jurisdictiori. 1d. at *4 (internal quotations omitted).

The same is true of this casBevon Brock’s fall in the shower at HarraiisNew
Jerseydoes not directly and closely relate to defendamtistacts with Pennsylvanidlhe
Brocks allegation that they went to Harrah’s because of an invitation is noteniffo establish
specificjurisdiction.

The Brocks’ allegation that Harrah'’s hires Pennsylvania employees isrgimia
sufficient to establish specific jurisdiction. “[Clontacts with a state’s citizeatddke place
outside the state are not purposeful contacts with tkeeisdalf.” O’Connor, 496 F.3d at 317.
The Brocks have not alleged that they had contact with any Harrah’s empldeenisylvania.

C. Service on Defendants in Philadelphia

The Brockdurther arguehat they served defendants in Pennsylvania. To support this
assertion thegubmitted two affidavits of service regarding Jeffrey Frazier ancaHarChester
Downs Investment Co.SgePls.” Resp. Ex. A.) Frazier and Harrah’s Chester Downs
Investment Co. are no longer defendants in this case. Service orstinexievantn
determining whether the Court has personal jurisdiction over the current detendamah’s
Atlantic City Propco, LLC and Harrah’s Atlantic City Operating Compar.C. With respect
to these two remaining defendants, the Brocks haveted evidence that they were not served
in Pennsylvania, but rather New Jersey.(SeePls.” SurReply Ex. B).

D. Other Cases Involving Atlantic City Casinos

Finally, the Brocks contend that “Pennsylvania Courts have a long standing history of

hearing negligence cases involving the New Jetasinos.” Pls.’ Resp. at 8.) As examples,



they citeBruno v. Merv Griffin’'s Resorts Intern. Casino Hotel, 37 F. Supp. 2d 395 (E.D. Pa.

1999) and Blunt v. Boyd Gaming Corp., 68285, 2008 WL 4694757 (E.D. Pa. Oct. 23, 2008).

Neither caseontains the term “personal jurisdiction.” Rather, both courts mention, without
discussion, that subject matter jurisdiction existed based on divegggBruno, 37 F. Supp. 2d

at 396;_Blunt, 2008 WL 4694757, at *2. Bluard Bruno do not establish that personal

jurisdiction exists in this case.
In contrast, defendants cite numerous cases in which courts in the Eastect @istri
Pennsylvania have determined that they do not have personal jurisdiction over a Mgw Jers

casirn. SeeStinnett v. Atlantic City Showboat, Inc., @v-4743, 2008 WL 1924125, at *7 (E.D.

Pa. Apr. 28, 2008) (DuBois, JHerro v. Atlantic City Showboat, Inc., @&X~1016, 2007 WL

4275506, at *2-*4 (E.D. Pa. Dec. 3, 200Pntts v. Harrah's Atlantic GitHotel and Casino, 06-

cv-5422, 2007 WL 1866750, at *5 (E.D. Pa. June 28, 2007); Feldman v.BRHyk Place, Inc.

05-cv-5345, 2006 WL 1582331, at *6 (E.D. Pa. June 5, 2@I@ckwell v. MarinaAssocs, 05-

cv-5418, 2006 WL 573793, at *7 (E.D. Pa. Mar. 9, 2006). This Court folloesecases and

concludes there is no personal jurisdiction over defendants.

E. Remedy

Although the Court lacks personal jurisdiction over defendants, the Court chooses not to
dismiss the case but, instead, will transfer the tatlee District of New Jersey under 28 U.S.C.
8 1631 in the interest of justic&eeFeldman 2006 WL 1582331, at *6. Jurisdiction and venue
are proper in New Jersey because defendant has its principal place of busieeasthitre
events leading tplaintiffs’ claimsoccurred thereSeeN.J. Court Rule 4:4-4; 28 U.S.C. § 1391;

Feldman 2006 WL 1582331, at *Gee alsd-erro v. Atlantic City Showboat, 2007 WL

10



4275506, at *4.Transferring the case will also serve the couitderests in judicial eanomy
.. . by obviating the need for plain{sf to refile [thei] claim in New Jersey.’Blackwell, 2006
WL 573793, at *7.
V. CONCLUSION

For the reasons stated above, the Court concludes that it lacks personal pumisdieti
defendantsn this matter.However, rather than dismiss the case, the Court will transfer the case
to theUnited States District Court for the District of New Jersey, Camden Vicipag&jant to

28 U.S.C. § 1631. An appropriate order follows.

11
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