CASH v. WETZEL et al Doc. 123

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF PENNSYLVANIA

OMAR SHERIEFF CASH,
Plaintiff,
V. : No. 2:12ev-05268

THOMAS DOHMAN; JEFFREY BENDER;
BRIAN MOYER; PATRICK FINA; and

ISAIAH HALL,
Defendants.
OPINION
Defendants’ Motion for Summary Judgment, ECF N@. 114, 115 Granted
Joseph F. Leeson, Jr. Mard@129, 2

United States District Judge

l. Introduction

DefendantdMajor Thomas Dohman, Lieutenant Jeffrey Bender, Officer Brian Moyer,
Officer Patrick Fina, and Officer Isaiah Hall move for summary judgroa Plaintiff Omar
Sherieff Cash’s retaliation claims against them. For the reasons sdidtmily Defendants’
motion is granted

Il. Background

Theprocedural background of this case is summarized in the Court’s Opinion issued
March 14, 2016. ECF No. 79. As a result of the Court’s Order and Opinion issued on that date,
all of Cash'’s claims were dismissed except for his rei@tiatiaims against Defendants Moyer,
Dohman, Hall, Fina, and Bender. Defendants now move for summary judgment on those claims,
ECF Nos. 114-15, and Cash has filed a response in opposition to Defendants’ motion, ECF No.

122.
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1. Standard of Review

Summay judgment “should be rendered if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no genuine issuammgmaterial fact
and that the movant is entitledjtmigment as a matter of lawFed. R. Civ. P. 56(c)furner v.
Schering-Plough Corp901 F.2d 335, 340 (3d Cir. 199@) disputed fact is “material” if proof
of its existence or nonexistence would affect the outcome of the case under applicabl
substantive law, and a dispute is “genuine” if the evidence is such that a reasogatdalfur
return a vedict for the nonmoving partyAnderson v. Liberty Lobby, In&77 U.S. 242, 248,
257 (1986). The party moving for summary judgment bears the burden of showing the absence
of a genuinessue as tany material factCelotex Corp. v. Catretd77 U.S. 317, 323 (1986).

Once such a showing has been made, the non-moving party must go beyond the
pleadings with affidavits, depositions, answers to interrogatories okéhimlorder to
demonstrate spda material facts whic give rise to a genuine issue. Fed. R. Civ. P. 56;
Celotex 477 U.S. at 324ylatsushita Elec. Indus. Co. v. Zenith Radio Co#jg5 U.S. 574, 586
(1986) (stating that the non-moving party “must do more than simply show that tkenees
metaphysical doubt as to the material factfe party opposing the motion must produce
evidence to show the existence of every element essential to its case, whichtiidbarden of
proving at trial, because “a complete failure of proof camog an essential element of the
nonmoving party’s case necessarily resdadl other facts immaterialCelotex 477 U.S. at 323;
see also Harter v. G.A.F. Corp., 967 F.2d 846, 851 (3d Cir. 1992). “Inferences should be drawn
in the light most favorable to the non-moving party, and where the non-moving party'scevide
contradicts the movant’s, then the novant’'s must be taken as tru@&ig Apple BMW, Inc. v.

BMW of N. Am. In¢974 F.2d 1358, 1363 (3d Cir. 1992).

2
032918



V. Analysis
The Court considers Caslretaliationclaims against each of the Defendants in turn.

A. Officer Moyer is entitled to judgment on Cash'’s retaliation clam.

The undisputed facts concerning Moyer are as follows. On January 15, 2013, Cash was
temporarily transferred from S@llbion to SClGraterford. Defs.” Statement of Facts
(hereinafter “Defs.’ Facts”) 1,&CF No. 115-1. Upon arrival at SGlraterford, Cash was taken
to the garch aredd. | 7. After Cash was searched, Officer Moyer and another corrections
officer escorted Casinom the search area to Cash’s dell.| 8. When Cash arrived at his cell,
his property boxvas waiting for him therdje does not know who brought the property box into
his cell.Id. 9. Cash searched his property box while Officer Moyer and the ofteerefvere
still presenbutside ofis cell.ld. § 10. Upon inspecting his property box, Cash found his legal
papers, soap, and deodorant in the box, but alleges that one of his books and some cosmetic
items were missingd. He alleges that he ask@tfficer Moyer about his missing property and
Moyer responded “you pissed off the higher ups, so we basically can do whatever we dzant
to you.”Id. T 11.

To prevail on aetaliation claim, a plaintifnust demonstrate three things. First, he must
showthat hisconduct leading to the retaliation was constitutionallyquriatd. See Rauser v.

Horn, 241 F.3d 330, 333 (3d Cir. 2001). Second, he must show that he suffered an adverse action
by a prison official or other state acttt. Adverse action can hown if the retaliatory conduct
would deter a person of ordinary firmness from exercisingahstitutionakight at issueld.
Third, he must show that hisotected activity was a “substantial or motivating factor” in the
state actor’s decision to takee adverse actioid. at 333-34.
Defendants contend th@fficer Moyer is entitled to judgment on Cash’s retaliation claim

against him because Cash has failed to show a genuine dispute of materidhfeespact to
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the second element of a retaliation claim, the existence of an adverse action.ntaag twat
Officer Moyer’s alleged statement to Cash that “you pissed off the higlsesa we basically
can do whatever we want to do to you” was, at most, a threat, which under the law isi@mguffi
to show an adverse action. Defendants further point out that Cash has not alleQéictrat
Moyer destroyed, confiscated, or even handled his properthasaCash alleged thafficer
Moyer had any control over the persons who may have taken hisrprdp response to
Defendants’ Motion, Cash merely repeats his allegation a@bfbicer Moyer’s statement to him.

Defendants are correct that Cash has failed to show a genuine issue of matevid fact
respect to his retaliation claim agai@ticer Moyer. Officer Moyer’s alleged statement was at
mosta vague threat to take some future actigainst Cash, which, as Defendants point out, is
insufficient to constitute retaliatioee Gay v. City of Philadelphiblo. CIV.A. 03CV-5358,
2005 WL 1844407, at *5 (E.D. Pa. Aug. 2, 20Q8Jd, 205 F. App’x 931 (3d Cir. 2006)
(“Allegations that defendants . . . threatened to confiscate or destrqygtheff's] legal
materials, without more, fail to state a cause of action because plainsffezliffo adverse
action.”). Accordingly Officer Moyer is entitled to summary judgment on Cash’s retaliation
claim against him.

B. Major Dohman is entitled tojudgment on Cash’s retaliation claim.

The undispute facts concerninfylajor Dohman are afllows. On November 9, 2012,
while at SCiAlbion, Cash pleaded guilty to two misconduct charges for “unauthorized use of
mail or telephone” and “loaning or borrowing property,” after admitting that deibadwo
other inmates’ telephone Pidddeso mdke his own personal phone calls. Defs.” Facts  16. As
a result of the misconduct charges, Cash was sentenced to forty-five days mifriusci

Custody effective November 5, 2012, through December 19, 2012, after which time he would
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return to Administratie Custodyld. § 17. He also lost his television, radio, and telephone
privileges.ld. His telephone privileges were to be reinstated ninety days after he returned to
Administrative Custody statukl.

On January 15, 2013, as mentioned abGash was temporarily transferfedm SCF
Albion to SClGraterford.See idf 18. On January 23, 2013, Cash attended a meeting before the
Program Review Comittee (“PRC”) at SGIGraterford;Major Dohman was one of the
committee membersd. § 19. At the meetingCas requested that treommittee members
permit him to have the same telephone privileges that he had at SCI-Athi§r20. As of the
date of the meeting, however, Cash’s telephone privileges had not beenaejristause he
had been back on Administrative Custody status for only tthirge daysand his sanctions
provided that telephone privileges would be reinstated only after ninetylda§y1.Major
Dohman informed Cash that he would be allowed one legal phone call and no personal phone
callsand said “stop filing lawsuits and you will get your phone calts.Y 2223.

On January 23, 2013, Cash filed a grievaietating to the incident witMajor Dohman.

Id.  24. On January 24, 2013, the Initial Response Review denied the griédafi@bs. The

only subsequerdorrespondence from Cash to the Facility Manager regarding the grievance is
dated April 17, 2013, nearly three months after the date of the initial resddn§e26. Cash

never filed a final appeal of his grievantek. | 27.

Defendants contend thistajor Dohman is entitled to judgment on Cash’s retaliation
claim against him for two reasons. First, they argueNfagdr Dohman did not deny Cash
anything to which he was entitled (and thus did not subject Cash to an adverse act®ay}, sinc
the time of the PRC meeting Cash'’s telephone calls were still resaixtedesult of his

misconduct charges at S&lbion. Second, Defendants contend that Cash failed to exhaust his
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administrative remedies with respect to his grievanaemsagViajor Dohman because Cadid
not file a timely initial appeabr second appeal, as provided for by the Pennsylvania Department
of Corrections Inmate Grievance System, Policy Number DC-ADM 804.

In response, Cash argues thtjor Dohman’sstatement at the PRC meeting “clearly
implies [he] was supposed to be receiving phone calls . . . and [Dohman] was denying [Cash’s
phone calls due to the pending lawsuit, not because [Cash] was serving a sanctionll as any/a
sanctions had been served.” Pl.'s Resp. 2. With respect to Defendants’ argument thaiteciash f
to exhaust his administrative remedies, Cash contends that he was informedghatamnce
was denied because “DADM 802 [Administrative Custody] procedures are not grievabte.”
Accordingly, he contends that his “course for redress . . . becamexisiant.”ld.

The Court agrees with Defendants that Cash has failed to show a genuine dispute of
material fact with respect to whethdajor Dohman took an adverse action against hinGash
has failed troduceany evidence to rebiliefendants’ contention that at the time of the PRC
meeting he was not entitled to any personal cRiigher, Caskimply claims, without
explanationthat“any/all sanctions had been served” at theetof the meeting. Buhe
documents Cash cites in support of this claim clearly show that he was to ifrasreésed
phone calls” only after ninety days in Administrative Custody status, whidh li2asnot gt
completed at the time of the PRC meetigePl.’'s Resp. Ex. A. Accordingly, Cash has failed to

show a genine dispute of material fact with respechts claimagainst Major Dohmabh.

! Although the point is moot in view of the Court’s decision on the merits, the Court notes

that itdoes agrewith Cashthat further appeals through the XDM Inmate Grievance Riay
were not available to him. The Prison Litigation Reform Act requiresxhaustion b
administrative remedies only as they are “availal$e&Brown v. Croak312 F.3d 109, 110 (3d
Cir. 2002).Here, the statedeason for the rejection of CaslggevanceagainstMajor Dohman
was that grievances related to “DC ADM 802 Administrative Custody Proeedut shall be
handled according to procedures specified engblicies listed and shall not be reviewed by the
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C. Officer Hall is entitled to judgment on Cash’s retaliation claim.

The undisputed facts concerni@dficer Hall are as followsCash, as an inmate on the
Level 5 housing unit, was required to be strip searched every time he left hisdcethen he
returned to his cell. Defs.” Facts § 29. On March 21, 2015, Officer Hall and another offic
conducted a strip search of Cash in prepardtdohimto go to the law libraryld. § 28. Cash
alleges that during this search, Officer Hall ordered hifsqoeeze his penis” and Cash
complainedhat thiswas not part of the strip search procedidef 34.Afterwards, OfficeHall
escorted Cash to the library, and Cash alleges that when he complained toHaifiedout the
strip search, Officer Hall responded “file another lawsuat."ff 35 On March 26, 2013, Cash
filed a grievance related to the March 21, 2013 incidetit @fficer Hall.1d. § 37. On April 18,
2013, following annvestigationof the grievancethe Initial Response Review denied the
grievanceld. 1 40. Casliiled a timely appeal of the grievance to the Facility Manager, who
upheld the initial responskl.  42. Cash filed a final appeal of the grievancenéo
Pennsylvania Department of Corrections (D@€gretary’s Office of Inmate Grievances and
Appeals §OIGA), but it was rejected because it was not submitted tirteel§. 43.

Defendants contend that Cash failed to properly exhauslkdns against Officer Hall
because he failed to file a timely appeal to SOIGA. In response, Cash siates ‘txhausted

[the] grievance.” Pl.’s Resp, ECF No. 122.

Facility Grievance CoordinatorSeeDefs.” Ex. 4D, ECF No. 115-5. Accordingly, the

additional levels of appeal providdy DGADM 804 were not “available” to Cash for this
grievanceand Cash cannot be faulted for failing to pursue ti&sa.Bucano v. AustiNo. CV
15-67 ERIE, 2017 WL 4563948, at *8 (W.D. Pa. Oct. 13, 2017) (“It is nonsensical for
Defendants to argue that Plaintiff should have used an appellate procedure pavideD -
ADM 804 when they expressly told her that they would not address her claims pursu@nt to D
ADM 804.”). Nor have Defendants shown that Cash failed to exhaust any remedigghthe m
have had under DC-ADM 802.
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Under the Prison Litigation Reform Act (PLRA), existion of administrative remedies
is required for all actions concerning prison conditions brought under feder&dad2 U.S.C.
8 1997e(a)Woodford v. Ngp548 U.S. 81 (2006). Failure to substantially comply with
procedural requirements of the apphte prison’s grievance stem will result in a procedural
default of the claimSpruill v. Gillis, 372 F.3d 218, 227-32 (3d Cir. 2004). Under the PLRA,
“defendants must plead and prove failure to exhaust as an affirmative deRege.’Kertes
285 F.3d 287, 295 (3d Cir. 2002).

Here, it is undisputed that the Pennsylvania DOC sets forth a detailed procedure fo
inmate grievances that requires an inmate to file a grievance within thirtptitnesincident
and sets forth a first level appeal to theilly Manager, which must be filed within fifteen days
of the date othe initial decision, and a finalppeal to SOIGA, which must be filedthin fifteen
days ofthe Facility Manager’s decisioBeeDefs.” Facts] 12. It is also undisputed that Cash
failed to timely file a SOIGA appedbeeDefs.” Ex. 4C at 1 ECF No. 155-5 (showing that
Cash'’s final appeal was rejected as untimely). Cash has not meaningfully dligpsitether
than to vaguely claim that he exhaustesigrievance. Accordingly, Defendants have shown that
Cash failed to exhaust his administrative remedies with respect to his claim adtvestHll,
and Officer Hall is entitled to judgment on this claim.

D. Officer Fina and Lieutenant Bender are efitled to judgment on Cash’sretaliation
claims.

The undisputed facts concerning Officer Fina and Lieutenant Bendes fiéoavs.On
March 25, 20130fficer Fina came to Cashtell and asked him to pack his property in a box to
be brought to the property room in advance of his transfer back to SCI-Al®é&n. Facts #4.
Cash packed his property in the box and placed it on da&fft45 Cash alleges that he asked

Officer Fina about an inventory of his property and Officer Fina replied thaafi¢éaking the
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property to the property room and did not feel like doing an inventory, and said “I could throw
this s-t away like they did before and there ain’t nothing going to happen anyway like dhat ha
happened beforeld. Cashsaw Officer Finavhed the cart with higroperty box to the front
gate of thecell block and leaveld. § 46 Cashsigned a form titled “Inrate Personal Property
Inventory” dated March 25, 201RI. | 47 Officer Finastated that heook Cashs property box
to the property roonSeed. 1 48 One or two days later, Cash saw a box with his name in the
observation booth on the block with Lt. Benddr.J 49 Cash alleges that he asked Lt. Bende
to return the box to him and Lt. Bender responded “you might have to file atetiseit to get
that stuff back.1d. § 5Q Cashnever received the property that he packed in the box on March
25, 2013I1d. 151

On March 25, 2013, Plaintiff filed a grievance relating to this inciddnf} 52 On April
11, 2013, the Initial Respoafkeview denied the grievancgr the grounds that Offic&ina had
inventoried Cask property ad taken it to the property roord. I 55 On April 22, 2013, Cash
appealedhe grievancé¢o the Facility Managetd. 56 On May 17, 2013, the FacilitManager
remanded the grievance for further investigabenause he determined that Cagnoperty box
was never sent by the property room to SCI-Albldn{ 57 On July 24, 2013 feer further
investigation, Captain J.W. Spagnoletti issued a revised Initial Review Regpdhegyrievance
stating that although Caslproperty box had not been sent to $@on in March, following
Cashs temporary transfer to S@raterford in June, two property boxes were se®Gé
Albion on July 11, 2013Cpt. Spagnoletti could not determine if Plaintiff lost any property as
SCFAlbion could not find an inventory sheet for the second Bee d. § 58 Cashdid not file
an appeal to the Facility Manager of this setinitial Review Response, ndid he file a final

appeal to SOIGA for this grievandd. 1 59-60.
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Defendants move for summary judgment on two grounds. First, they contend that Cash
has féled to show evidence from which a reasonable jury could find that Officer Fina and
LieutenantBender were responsible for the loss of his prop&gcifically, they contend that
although “[sJomeone in the property room failed to mail [Cash’s] box to SCI-Albion t]herd
is no evidence that either Officer Fina or Lt. Bender were respoffigitileat failure.” Defs.’

Mem. Supp. Mot. 10, ECF No. 115. Second, they contend that Cash failed to exhaust his
administrative remedies with respect to his grievance adaffiser Fina and Lieutenant

Bender. In his respons€ashdoes not attempt to rebut the merits of Defendants’ contentions.

With respect to the exhaustion issue, Cash contends that the DOC grievance policy gratjides
following a remand, “the Grievance officer shall respond to the inmate within Xngatays.”

Here, Cash contends, the remand notice was issued on May 17, but the revised response was not
issued until July 24. He also states that he filed an appeal on June 20, 2013.

Fina and Bender are entitled to summary judgment becausddilaghto exhaust his
administrative remedieshen he did not appeal the revised respo@ash is correct that the
DOC grievance policy provides that, following a remahd, Grievance officer sHalespond to
the inmate within fifteen working days arftht this deadline was not met here, as the revised
response was not issued until July 24, more than two months after the remand. But the
untimeliness of the revised respoue®s not excuse Cash'’s failure to appeal that respdhee
Court of Appeals for the Third Circuit has held “that a litigant who had receivedponge to
his grievance could not be faulted, in the context of administrative exhaustionlifigrttafile
an appeal.'See Basemore v. Vihlid&05 F. App’x 105, 109 n.6 (3d Cir. 20158)ting Small v.
Camden County728 F.3d 265 (3d Cir. 2013But Cash ultimately received a revisezsponse,

albeit untimely,and there is no evidence in the record that the untimelinessreiviked
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response prevented him from appealing that resp&eseid (holding thatan untimely response
by the facility manager did not excuse thlaintiff's failure to exhaust administrative remedies);
Lawson v. FerdarkoNo. CV 15-177, 2017 WL 36915, at *5 (W.D. Pa. Jan. 4, 2017) (finding
that despit@anuntimelyresponse from the prison, the plaintiff “had every opportunity to proceed
with his administrative remedies when he received [the] denial of his gdaet)aAccordingly,
“[b]y refusing to re-engage in and complete the administrative processh][@eprived prison
officials (and himself) of the opportunity to resolve his grievanSeg Lawsar2017 WL
36915, at *5. Cash is nekcused from the PLRA'exhaustion requirement, as he has not
demonstrated that the process was unavailable to him, and judgment will be grantedand
Bender’s favor:
V. Conclusion

For the reasons set forth above, Defendants’ Motion for Summary Judgment id.ghkante

separate order follows.

BY THE COURT:

/s/ Joseph F. Leeson, Jr.
JOSEPH-. LEESON, JR.
United States District Judge

2 Because the Court finds that Cash failed to exhaust himisthaitive remediesn this

claim, it need not address the merits of ttl&am.
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